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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL 
COURTS, AND IN THE STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


HOLT et AL. 
vs. 


SUPREME LODGE KNIGHTS OF PYTHIAS. (No. 2126.)* 


INSURANCE — FRATERNAL INSURANCE — ASSESSMENT — 
RIGHT TO INCREASE 


The original charter of the Supreme Lodge of the Knights of Pythias 
authorized it to amend its charter and by-laws at will, while its 
present charter (Act June 29, 1894, c. 119, § 4, 28 Stat. 97) also 
authorizes amendments at will provided they do not conflict with 
Federal or state laws. The order, which was engaged in the business 
of fraternal insurance, several times in the past, upon discovery that 
the assessments charged were insufficient to carry the insurance, in- 
creased the insurance assessments. Held that, notwithstanding mem- 
bers became such when the constitution provided for monthly pay- 
ments by each member to be computed according to an appended table, 
the order had power to increase the assessments when it was discovered 
that those charged were insufficient to satisfy the death claims. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[3].) 


Appeal from the District Court of the United States for the District 
of Indiana. 

Bill by Joseph Holt and others against the Supreme Lodge Knights 
of Pythias. From a decree dismissing the bill, complainants appeal. 
Affirmed. ; 

* Decision rendered, July 18, 1916. 235 Fed. Rep. 885. 
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The suit is an omnibus bill in equity on behalf of twenty named 
plaintiffs on behalf of themselves and all others similarly situated (155 in 
number), for an accounting of trust funds held for the insurance de- 
partment to which plaintiffs belong, and for a receiver, on the ground 
that the department (known as the fourth class) is insolvent; also, for a 
ratable distribution of such trust funds among the fourth class members. 

The question is whether a fraternal beneficiary society has power to 
change a contract with an insured member that the rates shall not be 
changed, by doubling his monthly payments, and on his refusal to pay 
exclude him from all benefits. 

Plaintiffs are citizens of Louisiana, and defendant was first organized 
under a general law of Congress entitled “An act to provide for the 
creating of corporations in the District of Columbia by general law.” 
Its charter expired in 1890. Continuing as a de facto corporation or 
voluntary association for a time it was reincorporated by the act of 
Congress of June 29, 1894. At that time it had organized the insurance 
department here in question, and had done business all over the country, 
so there can be no serious question of its power to act outside the 
District of Columbia, and where it was authorized to act by its charter 
of 1894. A later act of June 7, 1900 (c. 861, 31 Stat. 708) ratified meetings 
of its governing body held outside the District. 

This suit was begun January 25, 1911, the jurisdiction depending on 
the fact that one of the parties is a federal corporation. In its facts 
the case is substantially the same as Knights of Pythias vs. Mims, 241 
U. S. 574, 36 Sup. Ct. 702, 60 L. Ed. . decided by the Supreme Court 
June 12, 1916; the only difference being in the form of the suit. 

Plaintiffs’ right to equitable relief depends entirely on the question 
whether the constitution of the Supreme Lodge, and its by-laws, in force 
when they respectively became members, constitute a contract which 
could not be changed by the defendant without plaintiffs’ consent. It 
seems to be contended by the solicit rs for plaintiffs that if defendant’s 
constitution gave it no right to change the contracts, or impair the vested 
rights under them such contracts may be regarded as still in force, and 
defendant compelled to perform them. But the bill itself goes only 
upon the theory that defendant had diverted trust funds in which plain- 
tiffs are interested, and the only relief prayed for is the appointment of 
a receiver of such trust funds with power to have an accounting thereof 
from defendant, in order that plaintiffs may receive their ratable shares. 
There is nothing in the bill seeking specific performance of the insurance 
certificates, or tor a recovery of damages for the breach of plaintiffs’ 
contracts; simply the enforcement of a trust relating to the funds on 
hand when the breach occurred, through payment to plaintiffs of their 
ratable shares in such trust funds. The case therefore turns on the 
question whether such a society has power, either under its constitution or 
otherwise, to change an impracticable or illusory insurance plan without 
accounting to dissenting members for trust funds belonging to them as 
such; even though such change may be necessary to the very life and 
preservation of the society. 

The insurance afforded by the order is extended only to those who 
are members, the far greater proportion of the members not being insured 
therein. The order generally, however, has charge and jurisdiction over 
the insurance department. The insurance at first was divided into three 
classes, the different classes having different privileges and rates. As 
time passed it was found that the rates were insufficient, and that with 
such classifications the plan could not be successfully carried out; there- 
upon, a fourth class was created, in which, unlike the others, provision 
was made for the accumulation of an expense fund and a mortuary fund 
calculated to supplement the monthly assessments and obviate the diffi- 
culties arising from a constantly increasing death rate through the 
advancing age of members. To accumulate such funds and meet the 
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increasing cost of insurance, the rates in this class were materially 
advanced over the other classes. Business in the other classes ceased, 
in that no attempt was made to bring new members into them. In 
course of time the first three classes became practically extinct, there 
being now only a few members, less than ten in all. Many, if not most 
of them, having gone into the fourth. class, it was provided that the latter 
class should have no relation to the other classes, but should be practically 
independent of them, and that the fund accumulated therein should be 
for the benefit only of that class. Complainants are all persons advanced 
in years, now past the insurable age, who have for many years past been 
members of the order, most of them holding original certificates in the 
first three classes, which were then transferred to the fourth, and all of 
them were members of that class at and for many years previous to the 
beginning of this suit. 

In 1906, long after the plaintiffs had become insured members of the 
fourth class, the society discovered that the rates in force, including those 
under the constitutions of 1854 and 1886, were entirely inadequate to main- 
tain a sufficient mortuary fund. 

About one-half of the plaintiffs became insured while the constitu- 
tion of the lodge which was adopted in 1884 was in force, among other 
things providing for monthly payments by each member according to his 
age, and appending a table of monthly rates. The following clause of 
the instrument is relied on by plaintiffs: “Said monthly payments shall 
be based upon the average expectancy of life of the applicant and shall 
continue the same as long as his membership continues.” The rest of 
the plaintiffs joined the lodge after the constitution of 1886 had been 
adopted, which provided for monthly assessments according to a specified 
table of rates, and also contained the same provision as to permanent 
rates as the former one. Later constitutions changed this clause by 
providing that the rates should remain the same unless changed by the 
lodge or its board of control. 

In regard to the express reserved power to change the rules governing 
insurance contracts, some of the plaintiffs signed applications agreeing to 
abide by the rules and regulations of the lodge then in force or there- 
after enacted, and in the applications of others the language was that 
their contracts should be controlled by the laws, rules, and regulations 
then in force or thereafter enacted. Plaintiffs’ certificates or policies 
contained similar provisions. The original charter of the corporation 
provided that the Supreme Lodge might amend its constitution and 
by-laws at will, and section 4 of its present congressional charter pro- 
vides that the society may amend its constitution at pleasure, provided 
the amendments do not conflict with the laws of the United States or 
any state. This power, as we have seen, was exercised in 1888 and 
later years by providing that the insured members should continue their 
original payments unless otherwise fixed by the lodge. In 1906 a more 
positive clause was adopted, to the effect that the laws of the order, 
and all amendments thereto, should be part of the insurance contracts. 

It further appears that all the plaintiffs submitted to certain increases 
made by the lodge in their insurance rates, and paid the additional sums 
required by such legislation down to January 1, 1911, when the new 
rates became effective, which they refused to pay. 


Henry L. Lazarus, of New Orleans, La., for Appellants. 

Sol. H. Esarey, of Indianapolis, Ind., for Appellee. 

Before Mack and Alschuler, Circuit Judges, and Sanborn, District 
Judge. 


SANBORN, D. J. (after stating the facts as above). 
In the Mims Case, 241 U. S. 574, 36 Sup. Ct. 702, 60 L. Ed. 
——, the Supreme Court decided that the benefit certificate of 
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the member was not a contract, but was a regulation subject to 
the possibility inherent in the case,” and that “the essence of the 
arrangement was that the members took the risk of events, and 
if the assessments levied at a certain time were insufficient to pay 
a benefit of a certain amount, whether from diminution of the 
members or any other cause, either they must pay more or the 
beneficiary take less.” No possible distinction can be made be- 
tween this litigation and the Mims Case brought against the same 
society. 
The decree dismissing the bill is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


PEAK 
vs. 


MUTUAL BENEFIT LIFE INS. CO* 


1, INSURANCE—LIFE INSURANCE—STATUTE FIXING MINI- 
MUM RESERVE—CONSTRUCTION. 

Ky. St. § 659, subds. 2, 4, relative to the forfeiture of life insurance 
policies for nonpayment of premiums, etc., was intended to pre- 
scribe a method of fixing the minimum reserve on all life insurance 
policies when written on a basis of 4 per cent, but was not intended 
to fix an arbitrary rule where the insurance was based on a lower 
rate, necessitating the payment by the policyholder of higher 
premiums, thereby accumulating for his benefit a large reserve. 


(For other cases, see Insurance Cent. Dig. § 76; Dec. Dig. § 58.) 


2. INSURANCE—LIFE INSURANCE—PAID-UP OR EXTENDED 
INSURANCE—SURRENDER CHARGE—STATUTE. 

The provision in an endowment policy of life insurance for a surrender 
charge of 1 per cent of the amount of the policy in the case of either 
paid-up or extended insurance was contrary to Ky. St. § 659, subds. 
2, 4, relative to forfeiture of life policies for nonpayment of 
premiums, providing that the net value of the policy shall be used 
in purchasing paid-up or extended insurance, and not the cash 
surrender value, etc., and therefore void. 

(For other cases, see Insurance, Cent. Dig. §§ 194, 524-530; Dec. Dig. 
§ 244.) 


Appeal from Circuit Court, Fayette County. 

Action by George W. Peak, executor of Edward C. Martin, against 
the Mutual Benefit Life Insurance Company. From a judgment dismissing 
the petition, plaintiff appeals. Judgment reversed, with directions to 
sustain demurrer to the second paragraph of the answer, and to enter 
judgment for plaintiff. 


* Decision rendered, Nov. 17, 1916. 189 S. W. Rep. 195. 
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Geo. R. Hunt, Miller & Miller, and Jas. A. Wilmore, all of Lexington, 
for Appellant. : 

Richard C. Stoll, of Lexington, and Richards & Harris, of Louisville, 
for Appellee. 


TURNER, J. 

On the 12th of April, 1905, the appellee entered into a contract 
of insurance with Edward C. Martin whereby it insured his life 
for the sum of $5,000, he to pay twenty annual premiums of 
$201.90, each, one on that day, and one on each 12th of April 
thereafter; and it was provided that upon the failure to pay any 
such premium when due the policy should become null and void 
subject to the nonforfeiture provisions therein. Martin paid the 
first premium in cash, and the next two all in cash, except the 
dividends to which he was entitled, which were credited on the 
premiums. The three succeeding premiums were paid part in 
cash, part by crediting the dividends, and the remainder by bor- 
rowing from the company on the policy. The policy lapsed 
on April 12, 1911, for nonpayment of the premium then due; his 
indebtedness on the policy at the time being $718.95, after credit- 
ing all dividends. The net reserve on the policy at the date it 
lapsed was $798. On the 23d of March, 1912, Martin died, and 
this is an action by George W. Peak, his executor and sole legatee, 
to recover on the policy. 

The petition, after setting out in detail each payment of pre- 
mium and how the same was paid, further avers that on April 12, 
1911, when the policy lapsed, the net value thereof was $798, 
and that at the time the total indebtedness of Martin to the de- 
fendant was $718.95, and that therefore there remained the sum 
of $79.05 as the net amount available to purchase extended insur- 
ance, which, according to the defendant’s table, extended said 
policy for the period of 513 days from April 12, 1911, and that 
therefore said insurance was extended up to the 6th day of Sep- 
tember, 1912, and long beyond the 23d of March, the time of 
Martin’s death. It is alleged in the petition that under the non- 
forfeiture provisions of the policy, after two full years’ premiums 
had been paid, when the same lapsed for nonpayment of premium 
on the 12th of April, 1911, Martin had the right: (1) To sur- 
render said policy to the defendant for the cash surrender value; 
or (2) to surrender said policy for a nonparticipating paid-up 
policy; or (3) if neither of the first two named options were ex- 
ercised by him, that the insurance would be automatically extended 
from the date of default and without participation in any sur- 
plus, for the full amount of the policy and existing dividend addi- 
tions, if any, without any action by the owner of the policy. It 
is further alleged that Martin did not surrender the policy for its 
cash surrender value, and that he did not surrender same for a 
paid-up nonparticipating policy, and that therefore under the 
terms of the nonforfeiture provisions the insurance under said 
policy was automatically extended. There was annexed to the 
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petition certain interrogatories propounded to the defendant which 
were subsequently answered, and they substantiate the allegations 
of the petition. 

The defendant answered in two paragraphs. In the first it de- 
nied that the net reserve or the net value of the Martin policy 
was $798 on April 12, 1911, or at that time there remained, after 
the payment of Martin’s indebtedness the sum of $79.05 as the 
net amount available for the purchase of extended insurance un- 
der the contract, or that there was any amount in excess of $29.05 
available for such purpose. It further denied that the policy 
was thereby extended beyond the death of Martin on the 23d of 
March, 1912, or that it was extended to any period beyond the 
18th day of October, 1911. In the second paragraph the defend- 
ant sets out at length the nonforfeiture provisions of the policy 
and a table based thereon showing the cash surrender value at the 
various periods and the length of time of automatically extended 
insurance upon forfeiture for nonpayment of premiums under the 
terms of the policy. These nonforfeiture provisions are in no 
essential respects different from what is alleged in the petition, 
except that they do provide that in ascertaining the cash surrender 
value the same shall be equal to the entire net reserve of the 
policy estimated by the American Experience Mortality at 3 per 
cent yearly, less 1 per cent of the amount insured by the policy; 
in other words, under the terms of the nonforfeiture provisions, 
the company in the instant case had the right, in estimating the 
cash surrender value of the policy, to take from the entire net 
reserve 1 per cent of the amount insured, or $50, as a surrender 
charge, leaving the balance of the net reserve or net value as the 
cash surrender value. The nonforfeiture provisions further pro- 
vide that the amount of the paid-up policy or the term of the 
extended insurance will be such as the amount of the cash sur- 
render value of the policy, less any indebtedness, will purchase 
at single premium rates according to the attained age of the in- 
sured at 3 per cent yearly; in other words, that while the net 
reserve or net value of the policy at the time it lapsed was $798, 
the company had the right under the terms of its policy, in finding 
the cash surrender value thereof, to deduct $50 from the net 
reserve, thereby fixing the cash surrender value at $748, and that, 
instead of deducting the indebtedness of Martin of $718.95 from 
the net value of the policy at the time it lapsed, and thereby as- 
certaining the amount available to purchase extended insurance, 
the indebtedness should be deducted from the cash surrender 
value of $748, and thus ascertained under the terms of the policy. 
It will be seen, therefore, that the plaintiff's claim is that there 
was $79.05 available to purchase extended insurance at the time 
the policy lapsed, and that the defendant’s claim is that there was 
only $29.05 with which to purchase such insurance. The $79.05 
would have carried the policy beyond the death of Martin, and 
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the $29.05 would only have carried it to the 18th of October, 
1911, some five months before his death. 

A demurrer was filed to the second paragraph of the defend- 
ant’s answer, which was overruled by the court, and, the plaintiff 
declining to plead further, the case was submitted upon the plead- 
ings and proof, and the court dismissed the plaintiff’s petition, 
and from that judgment the plaintiff has appealed. 

Section 659 of the Kentucky Statutes provides :— 

“Subd. 2. No policy of life or endowment insurance upon the 
ordinary plan hereafter issued by any.domestic life insurance com- 
pany shall become forfeited or void, for nonpayment of premiums. 
after three full years’ premiums, in cash, have been paid thereon: 
but, in case of default in the payment of any premium thereafter, 
then, without any further stipulation or act, except, as herein 
provided, such policy shall be binding upon the company for the 
amount of paid-up insurance, which, according to the company’s 
published tables of single premiums, the net value of the policy 
on such anniversary, and all dividend additions thereon, com- 
puted by the rule of section 116 of the act, to which this is 
amendatory, and which section is section 653, Kentucky Statutes, 
will purchase as a net single premium for life or endowment 
insurance maturing and terminating at the time and in the man- 
ner provided in the original policy; and such default shall not 
change or affect the condition or terms of the policy, except as 
regards the payment of premium and the amount payable thereon: 
Provided, however, that any company may contract with its 
policyholders to furnish, in lieu of the paid-up insurance provided 
for in this section, any other form of life insurance lawful in this 
commonwealth, of not less value. 

“The reserve for such paid-up insurance shall not be less than 
two-thirds of the reserve of the original policy; but, any out- 
standing indebtedness on account of said policy shall operate to 
reduce the said paid-up insurance in proportion to its ratio to the 
reserve of such paid-up insurance, computed by the rule of sec- 
tion 116 of the act, to which this is amendatory, and which 
section is 653, Kentucky Statutes. 

“Every such policy after the payment of three full years’ pre- 
miums thereon, in cash, shall have a surrender value, which shall 
not be less than 70 per cent of the reserve that would be required 
for the aforesaid paid-up insurance, after deducting for any in- 
debtedness as above provided, computed by the rule of section 116 
of the act, to which this is amendatory, and which section is sec- 
tion 653, Kentucky Statutes. * * * 

“Subd. 4. * * * Any condition or stipulation in the policy 
of insurance, or elsewhere, contrary to the provisions of this 
section, and any waiver of such provisions by the assured, shall 
be void.” 

And section 653 provides :— 

“When the actual funds of any life insurance company doing 
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business in this commonwealth are not of a net cash value equal 
to its liabilities, counting as such the net value of its policies, 
which shall be until the thirty-first day of December, 1895, valued 
according to the ‘American Experience’ table rate of mortality, 
with interest at 44% per centum per annum, and on and after that 
day shall be valued according to the ‘combined experience’ or 
‘actuaries’ table rate of mortality, with interest at 4 per centum 
per annum, it shall be the duty of the Insurance Commissioner to 
give notice to such company and its agents to discontinue issuing 
new policies within this commonwealth until such time as its 
funds may become equal to its liabilities, valuing its policies as 
aforesaid. Any officer or agent, who, after such notice has been 
given, issues a new policy from and on behalf of such company, 
before its funds have become equal to its liabilities as aforesaid, 
shall forfeit for each offense not exceeding one thousand dollars.” 
It is not the contention of the company, as we understand from 
the brief and the oral argument, that it had a right under the 
statute to deduct the cash surrender charge of $50; but it is its 
contention, which was the view of the lower court, that as the 
statute prescribes how the amount to be applied to paid-up insur- 
ance, or such other insurance as might be contracted for of not 
less value, shall be ascertained, and as the contract of insurance 
provides a method of reaching that amount more favorable to the 
insured than the statute, it had the right under the statute to con- 
tract for the method which it has adopted. That is to say that, 
because the contract is more favorable to the insured when the 
calculation is made under its terms than it would be if made 
under the statute, the contract is enforceable, that the insured 
must either rely upon the contract or the statute, and that in 
either event the amount available for extended insurance would 
not have kept the policy alive until the death of Martin. But 
appellant insists that he is entitled to a settlement under the terms 
of his contract read and construed in the light of the statute, and 
that, if the surrender charge, which is not authorized by the 
statute, be eliminated, enough would be left as above indicated, to 
carry the extended insurance beyond the date of Martin’s death. 
The record shows that the insurance in question was issued 
upon what is known as the 3 per cent basis; that is, that the pre- 
miums paid from time to time by the insured, compounded at 3 
per cent, would upon the maturity of the policy and similar poli- 
cies of the same class produce a fund sufficient to discharge it 
and such other policies. The lower the’ rate of interest upon 
which a policy is based—that is, the smaller income which the 
company estimates it will receive upon the premium paid—the 
greater will be the premium required to be paid by the insured. 
If the insurance is issued upon the basis of 3 per cent, the pre- 
miums will necessarily be greater than if it is issued upon the 
basis of 4 per cent, because it requires a larger sum of money to 
produce a given amount at 3 per cent than it does at 4 per cent, 
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and it necessarily follows that premiums on a 3 per cent policy 
are higher than they would be for the same amount of insurance 
‘for the same person if the insurance was issued upon a 4 per cent 
basis. 

The policy in question is a 3 per cent policy, and consequently 
the insured was required to pay higher premiums than if it had 
been a 4 per cent policy, and notwithstanding he has paid these 
higher premiums upon the basis of 3 per cent, and thereby made 
the net value of his policy greater, it is the contention of the 
company that he must either submit to the deduction of the sur- 
render charge provided for in the contract, which is not author- 
ized by law, or he must submit under the statute to have the cal- 
culation under the flat 4 per cent basis fixed therein. 

This contention brings us squarely to the question whether the 
statute intended to fix an arbitrary method of ascertaining the 
net reserve on all policies without regard to the basis upon which 
they were issued or the amount of premiums paid thereon, or 
was it the purpose of the statute to prescribe a method of ascer- 
taining the minimum reserve or net value of a policy when it was 
written upon a basis.of 4 per cent? 

The primary purpose of the statute was to require insurance 
companies to do business upon a safe and sound basis so that 
their policyholders would be duly protected, and with this pur- 
pose in view it was provided in section 653 that, whenever the 
actual funds of any life insurance company are not of a net cash 
value equal to its liabilities when estimated at 4 per cent, it 
should be the duty of the Insurance Commissioner to direct it to 
discontinue issuing new policies. The effect of this was, in sub- 
stance, to say to the insurance companies that they must not do 
business upon a higher rate than 4 per cent, as, in the opinion of 
the lawmakers, that was the minimum basis which was safe and 
conservative. 

At the time of the passage of that act no life insurance com- 
panies in this state were doing business upon a less basis than 4 
or 4% per cent, and it was intended by the act merely to pre- 
scribe that as a basis of ascertaining the minimum reserve, and 
was not in contemplation of the lawmakers that it might be so 
construed in any state of case so as to authorize the companies 
to use that basis as a pretext to enable them to evade the provi- 
sion prohibiting a surrender charge on lapsed policies. 

It would be impugning the integrity as well as the intelligence 
of the lawmakers to so construe these statutes as to make them 
mean that, although the policyholder may be required under a 
policy issued upon one basis to pay higher premiums than he 
would have been required to pay :if issued upon the basis fixed in 
the statute, and thereby make the net reserve of his policy when 
it lapsed approximately $100 more because of the excessive pre- 
miums paid by him than it would have been if he had paid upon 
the basis fixed by the statute, he must settle on the arbitrary basis 
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prescribed by the statute, and shall not be entitled to settle under 
the terms of his contract with the company unless he submit to 
a surrender charge, which is prohibited by law. To so construe 
it would be to offer to the insurance companies an easy method 
of evading the provision against surrender charges and enable 
them, in effect, to nullify the statute in that respect. 

[1] We think a fair and reasonable interpretation of the statute 
is that it was intended to prescribe a method of fixing the mini- 
mum reserve on all life insurance policies when they were written 
on a basis of 4 per cent; but that it was not its purpose to fix 
that as an arbitrary rule where the insurance was based upon a 
lower rate which necessitated the payment by the policyholder of 
higher premiums, and thereby accumulated for his benefit a large 
reserve. 

[2] The provision in the policy for a surrender charge in the 
case of either paid-up or extended insurance was contrary to the 
statute, and therefore void; the appellant was entitled to a set- 
tlement under the terms of his policy with this void provision 
eliminated. Penn Mutual Life Ins. Co. vs. Barnett’s Adm’r, 124 
Ky. 266, 96 S. W. 1120, 99 S. W. 228, 29 Ky. Law Rep. 1234, 30 
Ky. Law Rep. 434. It is the net value which the statute says 
shall be used in purchasing paid-up or extended insurance, and 
not the cash surrender value. 

The judgment is reversed, with directions to sustain the de- 
murrer to the second paragraph of the answer, and to enter a 
judgment for the plaintiff. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


BARBOUR 


vs. 


EQUITABLE LIFE ASSUR. SOCIETY OF UNITED STATES.* 
1, INSURANCE—LIFE INSURANCE—INTEREST OF BENEFICI- 
ARY 


The beneficiary of a life insurance policy, which gives insured the absolute 
right to change beneficiary, is not a party to the contract in any ma- 
terial sense, and has no substantial right until after the death of the 
assured while the policy is in force. 

(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


* Decision rendered, Nov. 15, 1916. 161 N. Y. Supp. 469. 
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3. INSURANCE—LIFE INSURANCE—POWERS OF AGENT. 


Such agreement, being beyond the powers of the agent under the provi- 
sions of the policy, of which the father had notice, was not binding . 
upon the company, so as to estop it from asserting a subsequent for- 
feiture of the policy for failure to pay premiums. 


(For other cases, see Insurance, Cent. Dig. § 273; Dec. Dig. § 144[2].) 


Appeal from Trial Term, Saratoga County. 

Action by Mable Barbour against the Equitable Life Assurance So- 
ciety of the United States. From a judgment and order granting defend- 
ant’s motion for a nonsuit, plaintiff appeals. Affirmed. 


Argued before Kellogg, P. J., and Lyon, Howard, Woodward, and 
Cochrane, JJ 


Rockwood & McKelvey, of Saratoga Springs (L. B. McKelvey, of 
Saratoga Springs, of counsel), for Appellant. 

Alexander & Green, of New York City (William Carrell Diamond, of 
New York City, of counsel), for Respondent. 


Woopwarp, J. 

The plaintiff is the widow of one Charles H. Barbour, who, on 
the 12th day of September, 1913, procured a policy from the de- 
fendant upon his life for the sum of $5,000. This policy is con- 
ceded to have been made and delivered regularly and in full com- 
pliance with the terms and conditions of the defendant corpora- 
tion, the first annual premium having been paid, continuing the 
policy in force up to the 11th day of September, 1914. The as- 
sured entered into business in the city of Albany, and in the fall 
of 1914 became financially involved, whereupon his father-in- 
law appears to have stepped in and taken charge of the business, 
finally procuring the appointment of a receiver for the same. Mr. 
Barbour accepted employment under the receiver, and, being un- 
able to meet the second annual premium on the 11th day of Sep- 
tember, 1914, he applied for and received certificates of extension 
from time to time upon the payment of a consideration, so that 
the policy was concededly in force on the 11th day of February, 
1915. Mr. Barbour died on the 23d day of March, 1915, without 
having made any further payments upon the second annual pre- 
mium, and the policy, under its terms, lapsed on the 12th day of 
February preceding, unless the company had by its conduct waived 
the performance of this condition, or had in some manner es- 
topped itself from asserting the defense which is here urged. 

[1,2] The plaintiff was the beneficiary named in the policy, but 
of course had no substantial right in the same until after the 
death of her husband while the policy was in force; up to his 
death, and while in possession of the policy, Mr. Barbour had an 
absolute right to change his beneficiary, and the plaintiff was not 
a party to the contract in any material sense while her husband 
was alive and prepared to act. The plaintiff's theory is that, 
after her husband became financially embarrassed, her father 
practically took charge of the business and secured the appoint- 
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ment of a receiver for the business; that her father, fearing her 
husband would not be able to keep the policy in force, visited the 
office of Mr. McNamee, the manager of the Albany office of the 
defendant, and there entered into an agreement with the said Mc- 
Namee to the effect that the latter should inform the plaintiff’s 
father of any prospective lapse in the policy in time to enable the 
father to make the necessary payments to keep the same in force. 
This interview is alleged to have occurred on the 11th day of 
December, 1914, at which time Mr. McNamee told plaintiff’s 
father that the policy was then in force, and that he would notify 
plaintiff’s father before the policy lapsed, and the father claims 
that he promised to make payments on said policy when the same 
were demanded. It is not claimed that plaintiff’s father was 
authorized by Mr. Barbour to interfere with this contract of 
insurance; he was a stranger to the contract, and it appears with- 
out dispute that Mr. Barbour himself applied for and secured two 
extensions, paying therefor, subsequent to this alleged agreement, 
and then permitted the same to lapse in February preceding his 
death in March. 

It can hardly be contended that plaintiff’s father would have 
been legally bound to pay the subsequent premiums on the policy 
of insurance if Mr. McNamee had demanded them from him; 
there was no legal consideration for the promise of plaintiff’s 
father, and he, in common with the insured, could have permitted 
the policy to lapse without any obligation to make further pay- 
ments. It is the option of the insured to pay the premium and 
continue the policy in force; he is not legally bound to do so, 
and the alleged promise of the plaintiff’s father to pay the pre- 
miums on the policy of his son-in-law and thus keep the same in 
force, had no binding effect upon him; he could have changed 
his mind at any moment—would undoubtedly have done so if the 
son-in-law had exercised his right to change his beneficiary—so 
that there was no mutuality in the alleged agreement, and it is of 
the essence of estoppel, of waiver, and of contract that there shall 
be reciprocal obligations or considerations, and these between the 
parties to the agreement. 16 Cyc. 747; Walrath vs. Redfield, 18 
N. Y. 457, 460; Marbury vs. Barnet, 17 Misc. Rep. 386, 388, 40 
N. Y. Supp. 76; Plumb vs. Hallauer & Sons Co., 145 App. Div. 
20, 24, 130 N. Y. Supp. 147; Booth vs. Milliken, 127 App. Div. 
522, 525, 111 N. Y. Supp. 791; 16 Cyc. 805. 

[3] The defendant’s local manager—for this is clearly the 
extent of his holding out by the defendant—while admitting the 
conversation, says that plaintiff's father asked him to get the 
policy from his son-in-law, and that if he procured the policy he 
(plaintiff’s father) would make the premium payments; but tak- 
ing the fact, as found by the jury, that Mr. McNamee promised 
to notify plaintiff's father before the policy lapsed, we have seen 
that this alleged promise was without lawful consideration and was 
not binding upon plaintiff’s father, and it may well be that Mr. 
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McNamee, acting in entire good faith, did not understand his 
promise to extend beyond the then term of extension, while it 
appears in evidence that Mr. Barbour himself procured two ex- 
tensions of the contract subsequent to this conversation. 

But the policy itself, which had become effective by the payment 
of the first yearly premium, and was in the possession of Mr. 
Barbour, and appears to have been seen and read by the plaintiff, 
with tne opportunity to the plaintiff’s father to know its contents, 
provided that “agents are not authorized to modify, or in event of 
lapse to reinstate, this policy, or to extend the time of payment 
of any premium or installment thereof.” It also provided, and 
gave notice to the parties to the contract, that the payment of all 
premiums in advance were to be made “at the home office, or to 
any agent or agency cashier of the society, upon delivery on or be- 
fore their due date, of a receipt signed by an executive officer of 
the society (the president, a vice-president, secretary, assistant sec- 
retary, assistant to the president, comptroller, deputy comptroller, 
treasurer, and assistant treasurer or auditor) and countersigned 
by said agent or agency cashier,” and further that “except as 
herein expressly provided, the payment of any premium or in- 
stallment thereof shall not maintain this policy in force beyond 
the date when the succeeding premium or installment thereof be- 
comes payable.” It thus appears that the plaintiff and her father, 
at the time of this alleged agreement with Mr. McNamee had 
notice in the policy in the possession of Mr. Barbour, and which 
was available to them, or had been, that the agents of the society 
had no power to modify the existing contract; the extensions 
which had been granted were made through the home office in 
New York, and the defendant appears to have taken every precau- 
tion not to become involved in liability upon this contract beyond 
its written provisions brought to the attention of the contracting 
parties by delivery of the policy; yet the plaintiff seeks by a 
mere conversation between her father—a stranger to the con- 
tract—and a local manager of the defendant, to impose an obli- 
gation of $5,000. We are of the opinion that no adjudicated case 
in this state has proceeded thus far. 

There are cases in which the courts have gone a long way to 
give force and effect to contracts of insurance, even as against the 
provisions of the contract, where injustice was likely to result; 
but this rule is confined, we believe, to matters affecting the in- 
ception of the contract, and not to the completed contract after it 
was once effective by the payment of the original premium and 
the delivery of the policy. It is one thing to prevent the com- 
pany from taking advantage of provisions in its own contracts 
which run counter to the facts known to the agent in the making 
of the contract, and quite another thing to attempt to modify an 
existing contract, not between the contracting parties, but between 
a limited agent on the one hand and a stranger to the contract on 
the other, and that is the situation in the present case. The at- 
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tempt is made to hold the corporation to a liability which it never 
assumed, which it specially declares in its contract delivered to 
the insured that it will not assume, and we find no authority which 
holds that this may be done. The case of Cullinan vs. Bowker, 
180 N. Y. 93, 97, 72 N. E. 911, and the authorities cited in that 
case, in connection with Russell vs. Prudential Insurance Co., 176 
N. Y. 178, 68 N. E. 252, 98 Am. St. Rep. 656, are sufficient to 
show that the current and decided weight of authority are against 
the plaintiff in this action, and it is reasonably certain that no court 
will sanction the theory that an agreement with a stranger to the 
policy, under the circumstances disclosed in this case, can be made 
to enlarge the written terms of the policy after its lawful inception 
and continued possession for more than one year by the assured. 

The judgment and order appealed from should be affirmed, 
with costs. All concur; Kellogg, P. J., in result. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


HOFF 
vs. 
HOFF et At.* 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—STATUTE. 

Insurance Law (Consol. Laws, c. 28) § 58, providing that the entire agree- 
ment must be contained in the policy or attached to it, does not apply 
to a fraternal benefit society, governed by Insurance Law, § 230, 
subd, 4, as amended by Laws 1911, c. 198. 


(For other cases, see Insurance, Cent. Dig. § 1852; Dec. Dig. § 714.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—CHANG- 
ING BENEFICIARY—‘ACCEPTED.” 

A “statute” of a fraternal benefit society provided that, if a member de- 
siring to change beneficiary could not surrender his certificate, a new 
one might be issued, on proof of the facts by affidavit and the execu- 
tion of such indemnity as might be necessary, and that no change 
should be valid until accepted by the society. A member who had lost 
his certificate applied for change of beneficiary from his wife to his 
mother, stating that he released all his interest in the lost certificate, 
agreeing to surrender it, should it come to his possession, and the 
society mailed to the local secretary of the member’s lodge, on the 
day the member died, a proposed consent to the change to be signed 
by his wife, and, in the alternative, a proposed affidavit that she had 
paid no premiums. Held, that the attempted change of beneficiary 
was not “accepted” by the society, as its statute provided, and the 
member’s mother was not entitled to the death benefit under the rule 


* Decision rendered, Nov. 15, 1916. 161 N. Y. Supp. 520. 
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that where a member has met all requirements in changing beneficiary 
and no discretion is left with the insurer, and nothing remains but the 
formal making of the change, the law will regard it as made, since 
the member died before the intended change was complete. 

(For other cases, see Insurance, Cent. Dig. § 1951; Dec. Dig. § 784[2].) 


(For other definitions, see Words and Phrases, First and Second Series. 
Accepted.) 


Appeal from Trial Term, Schenectady County. 
Action by Angie Hoff against Mary Hoff and others. From a judg- 
ment for plaintiff, defendant Hoff appeals. Judgment affirmed. 







Argued before Kellogg, P. J., 


and Lyon, Howard, Woodward, and 
Cochrane, JJ. 


Borden D. Smith and F. E. Moyer, both of Johnstown, for Appellant. 
Loucks & Alexander, of Schenectady (John Alexander, of Schenec- 
tady, of counsel), for Respondent. 


CocuRANE, J. 

|1, 2] This is a controversy between the widow and mother 
of John Hoff, deceased, as to which is entitled to the proceeds of 
a certificate of insurance issued by the Supreme Lodge, Knights of 
Pythias, of which Hoff was a member. Plaintiff is the wife, and 
the defendant is the mother. Hoff made his wife the beneficiary 
when the insurance certificate was: issued. He afterwards at- 

mpted to make his mother the beneficiary, but died before the 
vuange became effective. The Knights of Pythias is a fraternal 
benefit society, and section 58 of the Insurance Law does not 
apply to it, which provides that the entire agreement must be con- 
tained in the policy or attached to it. Section 230, subdivision 4 
of Insurance Law, as amended by chapter 198 of Laws of 1911. 
The society has a governing board and by-laws and what are 
known as statutes governing, among other things, changes of bene- 
ficiaries. Section 231 of the Insurance Law, subdivision 2, as 
amended by chapter 198, Laws of 1911, provides that the mem- 
bers shall have the right to change the beneficiary “in accordance 
with the laws, rules and regulations of the society.” 

The point of the appellant is that Hoff had made application to 
change the beneficiary and that there was nothing left for the 
society to do but to formally execute his wish in accordance with 
a line of cases holding that when the member has met all the re- 
quirements which can be exacted of him in reference to changing 
the beneficiary, and no discretion is left with the insurance com- 
pany, and nothing remains for it to do but to formally make the 
change, the law will regard the change as made. With that prin- 
ciple in view it is necessary for us to consider what the rules of 
the society required, and whether Hoff, when he died, had done 
all that could legally be required of him. Statute 492 of the 
society relates to changing beneficiaries, and provides that the ap- 
plication shall be made and forwarded with the certificate then in 
force “to the board.” Hoff had lost his certificate and could not, 
therefore, comply with that rule. Rule or statute No. 493 of the 
Vol. XLIX—2. 
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society applies to the case of a lost certificate and provides that: 

“In case a member, desiring to change his beneficiary, shall be 
unable to surrender the certificate then in force from any cause, 
the board may issue a new certificate upon proof of the facts by 
affidavit of the member and the execution by him of such instru- 
ments of release or indemnity as shall be deemed necessary, but 
this shall be optional with the board, and no attempted change 
shall be valid until accepted by the board.” 

The application for change of beneficiary which Hoff submitted 
to the society contained his statement that he released all his right, 
title, and interest in and to said lost or destroyed certificate, and 
agreed to surrender the same to the board of control, should it 
ever come to his possession. ‘This was executed October 15, 1913, 
and forwarded to the board. On October 18th the secretary of 
the board mailed to the local secretary of the order to which 
Hoff belonged a proposed consent to the change to be signed by 
his wife, and, if that could not be obtained, a proposed affidavit 
for Hoff to make, stating that she had paid none of the premiums. 
On the same day that this was mailed, Hoff died. 

The claim is now made that the rules of the society did not 
provide for this proposed consent of the wife or affidavit by Hoff, 
and that Hoff had done all that could be required of him under 
the rules and the change should have been made automatically. 
It will be observed that rule 493, above quoted, provides for “such 
instruments of release or indemnity as shall be deemed necessary.” 
Hoff himself stated in his application that he released the society, 
but that may not have been sufficient to satisfy the society. They 
had a right to ask for reasonable indemnity as against any claim of 
his wife or otherwise, and when they asked for her consent, or in 
lieu thereof his affidavit that she had paid nothing, they were in 
line with the provision of the rule that they might call for such 
indemnity as they should deem necessary. If Hoff failed to send 
on the consent of his wife, or a satisfactory affidavit, the society 
might have followed it up with a demand for proper indemnity 
and in doing so would have been within the rule aforesaid. The 
attempted change had clearly not been “accepted by the board” 
as rule 493 provided, and I think the authorities relied on by the 
appellant are not available here. 

There is no question of the good faith of the society. They 
have paid the money into court, and it made no difference to them 
whether they paid it to the wife or the mother, and the officer of 
the society testified that they were following the usual course in 
such cases. Hoff died before he had completed his intended 
change of beneficiary, and the trial justice was right in holding 
that the wife was entitled to receive the amount of the certificate. 

I recommend that the judgment be affirmed, with costs. All 
concur. 





Gioia vs. Metropolitan Life Ins. Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


GIOIA 
vs. 


METROPOLITAN LIFE INS. CO-* 


INSURANCE—ESTOPPEL—INSERTION BY AGENT OF FALSE 
ANSWERS IN APPLICATION. 


Where insured, who could not read or write, or speak English, truthfully 
answered insurer’s medical examiner, who nevertheless incorrectly 
filled in the application blank, which insured, at the examiner’s request, 
signed without having had it read to her, the insurer was estopped to 
defend an action on the policy on the ground of these false statements, 
ntowithstanding section 58, Insurance Law (Consol. Laws, c. 28), 
making such application part of the policy, since the medical examiner 
of insurer was insurer’s agent in making examination and report, and 
his knowledge thus acquired was imputable to insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1011-1015; Dec. Dig. § 
379[4].) 


Appeal from Municipal Court, Borough of the Bronx, Second District. 

Action by Frank Gioia against the Metropolitan Life Insurance Com- 
pany. From a judgment of the Municipal Court for plaintiff, and from 
an order denying defendant’s motion to set aside the verdict and for a 
new trial, defendant appeals. Affirmed. 


Argued October term, 1916, before Guy, Bijur, and Shearn, JJ. 


Butcher, Tanner & Foster, of New York City (James N. Luttrell, of 
New York City, of counsel), for Appellant. 
Bernard J. Isecke, of New York City, for Respondent. 


Guy, J. 

This action is brought to recover insurance moneys on a life 
insurance policy taken out on the life of the mother of the bene- 
ficiary. The answer alleges fraud, in that in the application for 
insurance, which, by section 58 of the Insurance Law, is made part 
of the policy, the assured had falsely stated, in answer to the 
printed questions contained in the application blank, that she had 
never had cancer and had never been in a hospital, although she 
had been operated on for cancer about six months before making 
said application and had remained in the hospital for twenty days 
after said operation. 

Defendant called as a witness the medical examiner of defend- 
ant, who testified that at the time of the making of the application 
he had examined the assured, and asked her the questions con- 
tained in the printed blank application, and had truthfully recorded 


* Decision rendered, Nov. 2, 1916. 161 N. Y. Supp. 234. 
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her answers thereto, and that he had specifically asked her whether 
she had ever had cancer, or had ever been in a hospital, and she 
had answered in the negative. To meet this allegation plaintiff 
called three witnesses, who were present at the time of said medi- 
cal examination, who testified that the medical examiner of the 
defendant did not ask many of the questions set forth in the appli- 
cation and incorrectly recorded the answers thereto, although 
the questions had not been asked the assured; that truthful an- 
swers were made by the assured to all the questions which were 
asked her by the medical examiner; that the medical examiner did 
not ask the assured whether she ever had cancer or had ever been 
in a hospital; that the assured could not read or write, and could 
not speak English; that after the application had been filled out 
by the medical examiner it was not read to her, but that at the 
request of the medical examiner she signed it with a cross 

On this evidence the jury were fully justified in finding that the 
assured never made false answers to the questions asked of her 
by the medical examiner of the defendant, and that in signing the 
application, which she was unable to read, she had relied upon 
the correct recording of her answers by the agent of the de- 
fendant, and never intended to, and did not as matter of fact, 
make any false representations as to any of the facts set forth in 
said application. On this state of fact the rule applies as laid 
down in Sternaman vs. Metropolitan Life Ins. Co., 170 N. Y. 13 
62 N. E. 763, 57 L. R. A. 318, 88 Am. St. Rep. 625, where the 
court held (Vann, J., writing the opinion) that :— 

“We think it is established by the weight of authority in this 
state that the medical examiner is the agent of the insurer in 
making the examination, taking down the answers, and reporting 
them to the company; that his knowledge, thus acquired, his in- 
terpretation of the answers given, and his errors in recording 
them. are the knowledge, interpretation, and errors of the com- 
pany itself, which is estopped from taking advantage of what it 
thus knew, and what it had thus done, when it issued the policy 
and accepted the premiums.” 

See, also, Grattan, vs. Metropolitan Life Ins. Co., 80 N. Y. 282, 
36 Am. Rep. 617. 

The cases cited by the appellant are not applicable, being cases 
where the uncontradicted evidence showed that false answers to 
the questions set forth in the application blank were knowingly 
made by the assured with intent to defraud. In the case at bar the 
evidence establishes convincingly that the assured made truthful 
answers to all questions asked of her, neither committed nor 
intended to commit any fraud, but if a fraud was committed, the 
jury have found that it was committed by the agent of the de- 
fendant company in taking advantage of the inability of the 
assured to read and write by recording in the application blank 
false statements which had not in fact been made by the assured, 
and by inducing her to sign the application blank in the belief 
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that he had correctly recorded her answers to the questions therein 
contained. ‘The fraud alleged having been committed, not by 
the assured, but by the defendant company, through its agent, 
the company cannot avail itself of its own fraud, and invalidate 
the policy, where it has collected the premiums thereon and en- 
joyed the full benefits of its contract. 

The judgment should be affirmed, with $25 costs. 

Bijur, J., concurs. 

SHEARN, J. (concurring). 

In the case of Sternaman vs. Metropolitan Life Ins. Co., 170 
N. Y. 13, 62 N. E. 763, 57 L. R. A. 318, 88 Am. St. Rep.’625, the 
application was separate from the policy and remained in the 
possession of the insurance company. In this case, pursuant to 
section 58 of the Insurance Law, as amended subsequent to the 
decision in the Sternaman Case (Consolidated Laws, c. 28, § 58; 
Laws of 1906, c. 326, § 16), the application was a part of the 
contract, and a copy of it, constituting the entire contract, was in 
the possession of the insured. The real difficulty in the case is 
whether the retention of the contract of insurance, containing the 
alleged falsified answers, constituted an approval by the insured of 
the application and of its statements, for, if it did constitute 
an approval, the assured became a participant in the alleged fraud 
committed against the insurance company, and the consequences 
of that approval could not after his death be avoided. N. Y. Life 
Ins. Co. vs. Fletcher, 117 U. S. 519, 534, 6 Sup. Ct. 837, 29 L. Ed. 
934. <A fortiori, the beneficiary could not assert, in an action 
founded upon the contract of insurance, a part of which was the 
application signed by the insured, that the answers therein set 
forth were not made. This rule, however, should not apply where 
it appears that the insured could not read or write. The basis of 
the rule is that the insured must be presumed to have become ac- 
quainted with the contents of the application, that remained in 
the possession of the insured, and is therefore estopped. But 
there should be no such presumption in a case where the insured 
could not read or write. Accordingly full force must be given to 
the estoppel against the insurance company from taking advan- 
tage of the fraud of its agent. 

I therefore vote for affirmance. 
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MUTUAL AID UNION vs. WADLEY. (No. 190.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE— QUESTION 
FOR JURY—NOTICE OF ASSESSMENT. 

In an action by the beneficiary named in a certificate of membership, held 
on the evidence that whether the insured had complied with the pro- 
visions of the contract requiring her to make prompt payment of the 
assessments to keep the certificate was for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[2].) 


2. INSURANCE— MUTUAL BENEFIT INSURANCE— PAYMENT 
OF ASSESSMENT—BURDEN OF PROOF. 

In such action, the burden was on the plaintiff to show by preponderance 
of the evidence that the insured performed all the conditions required 
by her contract with the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1999, 2000; Dec. Dig. § 
817[1].) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—DEFAULT IN 
ASSESSMENT—RECOVERY. 

Where the insured in a certificate of membership failed or refused to pay 
the assessments made against her as provided therein, the beneficiary 
was not entitled to recover on the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 


§ 750.) 


4, INSURANCE—MUTUAL BENEFIT INSURANCE—ASSESS- 
MENT—NOTICE. 

An insurer was only bound to give the insured notice of assessments 
against her in the manner and for the length of time provided for in 
the certificate of membership. 


(For other cases, see Insurance, Cent. Dig. §§ 1898-1902; Dec. Dig. § 
751[2].) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—DEFAULT IN 
ASSESSMENT—CANCELLATION OF CERTIFICATE. 

Where the insured, after due notice thereof, failed to pay an assessment 
within the time specified in the certificate of membership, the insurer 
had the right to cancel the certificate. 

(For other cases, see Insurance, Cent. Dig. $§ 1895, 1896, 1903; Dec. Dig. 
§ 750.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—NOTICE OF 
LIABILITY—EVIDENCE. 

In an action upon a certificate of membership, evidence as to the in- 
surer’s system of business and its record as to the mailing of notices 
of assessment and the payment thereof was competent to show its 
compliance with the certificate on the issue as to whether insured had 
paid an assessment as required by the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 2003, 2005; Dec. Dig. § 
818[3].) 


* Decision rendered, Oct. 16, 1916. 188 S. W. Rep. 1168. 
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Appeal from Circuit Court, Greene County; W. J. Driver, Judge. 

Action by John M. Wadley against the Mutual Aid Union. Judg- 
ment for plaintiff, and defendant appeals. Reversed, and cause remanded 
for new trial. 


MULLER ws. PENN MUTT. LIFE INS. CO. or PHILADELPHIA 
(NATIONAL JEWISH HOSPITAL FOR CON- 
SUMPTIVES, INTERVENER). (No. 8294.)* 


(Supreme Court of Colorado.) 


INSURANCE—CHANGE OF BENEFICIARY—SIMPLE ASSIGN- 
MENT. 

Where the policy gave the insured the right to change the beneficiary in 
Writing, providing that a change should be valid only if indorsed 
on the policy by the insurer at the home office, and that any assign- 
ment should be furnished the insurer and attached to the policy, a 
simple assignment as collateral to secure a loan, not sent to the in- 
surer, did not affect the beneficiary’s right, which could be changed 
only by compliance with the terms of the policy.’ 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


En Bane. Error to District Court, City and County of Denver; 
Harry C. Riddle, Judge. 

Action by Bertha S. Muller against the Penn Mutual Life Insurance 
Company of Philadelphia, wherein the National Jewish Hospital for Con- 
sumptives intervened. To review a judgment against her, plaintiff brings 
error. Reversed and remanded. 


Hindry, Friedman & Brewster and C. F. Clay, all of Denver, for 
Plaintiff in Error. 

Morris & Grant, of Denver, for Defendant in Error. 

Joseph S. Jaffa, of Denver, for Intervener. 


* Decision rendered, July 3, 1916. Rehearing denied, Dec. 4, 1916. 
161 Pac. Rep. 148. 


WESTERN & SOUTHERN LIFE INS. CO. vs. WEBSTER.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—NECESSITY OF INSURABLE INTEREST. 

A policy taken out on the life of another, by one who pays all the 
premiums, is void unless the person taking it out has at that time 
an insurable interest in the life of the other, since otherwise it would 
be a wagering contract and against public policy. 


(For oth r cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 
* Decision rendered, Nov. 28, 1916. 189 S. W. Rep. 429. 
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2. INSURANCE—INSURABLE INTEREST—PERSONS LIVING AS 
MAN AND WIFE. * 


Whete a man and woman live together as husband and wife, either has 
an insurable interest in the life of the other irrespective of whether 
there is a valid marriage. 


(For other cases, see Insurance, Cent. Dig. § 161; Dec. Dig. § 116[4].) 


3. INSURANCE — “INSURABLE tNTEREST” — PAYMENT OF 
PREMIUMS. 

“Insurable interest” is not dependent upon who pays the premiums, but 
solely upon the relationship which the parties bear toward each 
other, which must be such as will justify a reasonable expectation 
of advantage or benefit, to the party obtaining the insurance, from 
the continuance of the insured life. 

(For other cases, see Insurance, Cent. Dig. § 158; Dec. Dig. § 116[1].) 


(For other definitions, see Words and Sinans, First and Second Series, 
Insurable Interest.) 


4. INSURANCE—INSURABLE INTEREST—HUSBAND AND WIFE 
—ANNULLING MARRIAGE. 

Where a woman, living with a man as his wife under a formal but illegal 
marriage, had him procure a policy on his life containing a change 
of beneficiary clause and she paid the premiums therefor, a judgment 
annulling her marriage as void ab initio terminated her insurable 
interest in his life; Ky. St. § 2121, as to restoration of property 
to either spousé upon divorce “from the bond of matrimony,” not 
applying. 

(For other cases, see Insurance, Cent. Dig. §§ 168-171; Dec. Dig. § 123.) 


5. INSURANCE—RECOVERY OF PREMIUMS PAID BY ONE 
WITH NO INSURABLE INTEREST. 

Where a woman, after the termination of her insurable interest by divorce 
from her husband, nevertheless continued until his death to pay 
premiums on a policy on his life in which she had been beneficiary, 
she was entitled, on his death, to recover from the insurance company 
only the amounts paid by her as premiums, with interest. 


(For other cases, see Insurance, Cent. Dig. §§ 168-171; Dec. Dig. § 123.) 


Appeal from Circuit Court, Campbell County. 


Action by Carrie Webster against the Western & Southern Life In- 


surance Company. From a judgment for plaintiff, defendant appeals. 
Reversed. 


A. M. Caldwell, of Newport, for Appellant. 
Judson A. Shuey and L. J. Crawford, both of Newport, for Appellee. 
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MARCUS er AL. vs. NATIONAL COUNCIL OF KNIGHTS 
AND LADIES OF SECURITY. (No. 19910[61].)* 


(Supreme Court of Minnesota.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—RELA- 
TION OF PARTIES. 


A fraternal society sustains no relation of trust toward one who brings 
a lawsuit against it to enforce an alleged liability under the bene- 
ficiary certificate of a member whom the society has undertaken to 
expel. 


(For other cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980; Dec. 
Dig. § 793.) 


Appeal from District Court, Ramsey County; Hascal R. Brill, Judge. 

Action by Freida Marcus and others against the National Council 
of the Knights and Ladies of Security. From an order overruling a 
demurrer to the complaint, defendant appeals. Reversed. 


William G. White, of St. Paul, for Appellant. 
A. J. Hertz and James E. Markham, both of St. Paul, for Respondents. 


* Decision rendered, Nov. 3, 1916. 159 N. W. Rep. 835. Syllabus by 
the Court. 


SHARPLESS vs. GRAND LODGE A. O. U. W. Ev AL. 
(No. 19966[106].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—LIABILITY OF INSURER—UNLAWFUL ACT OF 
BENEFICIARY. 


Though by murdering the insured the beneficiary forfeits the right to 
the proceeds of the policy, such murder does not absolve the insurer 
from liability to others. 


(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. 
Dig. § 787.) 
2. INSURANCE—RIGHT TO PROCEEDS—HEIR. 


In such case the sole heir of the deceased, who would take upon the 
death of an eligible beneficiary, may recover. 


(For other cases, see Insurance, Cent. Dig. § 1973; Dec. Dig. § 795.) 


Appeal from District Court, Hennepin County; W. E. Hale, Judge. 
Action by Lewis Sharpless against the Grand Lodge of the Ancient 
Order of United Workmen of the State of Minnesota and others. From 


* Decision rendered, Dec. 1, 1916. 159 N. W. Rep. 1086. Syllabus by 
the Court. 
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an order sustaining a demurrer to the answer, the defendart Grand 
Lodge appeals. Affirmed. 


William B. Anderson, of Minneapolis, for Appellant. 
Mathias Baldwin, of Minneapolis, for Respondent. 


DODGE vs. NEW YORK LIFE INS. CO. (No. 1876.)* 
(Springfield Court of Appeals. Missouri.) 


1. INSURANCE — NONFORFEITURE CLAUSE—CONSTITUTION- 
ALITY. 

Rev. St. 1899, § 7897, providing that after payment of three annual pre- 
miums no life insurance policy shall be forfeited for default in pre- 
miums, but that three-fourths of the net reserve value of the policy, 
after deducting any indebtedness for past-due premiums, shall be 
used in the purchase of temporary or extended insurance, etc., is con- 
stitutional. 


(For other cases, see Insurance, Dec. Dig. § 302.) 


2. INSURANCE-—-STATUTE—VEXATIOUS DELAY IN PAYMENT 
—CONSTITUTIONALITY. 

Rev. St. 1909, § 7068, as amended by Act March 30, 1911 (Laws 1911, p. 
282), providing that insurance companies vexatiously refusing to pay 
losses may be assessed punitive damages and attorney’s fees, are con- 
stitutional. 

(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


3. INSURANCE—ACTION ON POLICY—QUESTION OF FACT— 
VEXATIOUSLY REFUSING TO PAY LOSS—EVIDENCE. 

In action on a life policy, whether defendant has vexatiously refused to 
pay the loss, entitling Say to the penalty authorized for such 
refusal by Rev. St. 1909, § 7068, as amended by Act. March 30, 1911 
(Laws 1911, p. 282), is a matter of fact to be determined by the trier 
of the facts from a survey of all the facts and circumstances in the 
case. 

(For other cases, see Insurance, Cent. Dig. §§ 1746, 1765; Dec. Dig. § 
668[13].) 


4. INSURANCE—NOTICE AND PROOF OF LOSS—WAIVER—DE- 
NIAL OF LIABILITY. 

In an action upon a life insurance policy, where insurer denies liability upon 
the policy, the fact that notice of claim was not given and proofs of 
death furnished within ninety days after the death of the insured does 
not bar recovery. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 
559[2].) 


* Decision rendered, Nov. 20, 1916. 189 S. W. Rep. 609. 
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Appeal from Circuit Court, Phelps County; L. B. Woodside, Judge. 
Action by Leo F. Dodge against the New York Life Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. Affirmed. 


Jones, Hocker, Sullivan & Angert, and James C. Jones, Jr., all of St. 
Louis, and James H. McIntosh, of New York City, for Appellant. 

Lorts & Breuer, of Rolla, and James J. O’Donohoe, of St. Louis, for 
Respondent. 


GOODEN vs. MODERN WOODMEN OF AMERICA.* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—ACTIONS 
—SUFFICIENCY OF EVIDENCE. 

In an action on a benefit certificate, where defendant admitted the issuance 
of the certificate, and plaintiff proved the death of the member, and 
that she was the beneficiary, she made out a prima facie case, and the 
trial court can be convicted of error in refusing a peremptory instruc- 
tion for defendant only on a showing that either a suspension of the 
member or his abandonment of the insurance was established so con- 
clusively as to take away from a jury any right to make a contrary 
finding. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[2].) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—ACTIONS 
—BURDEN OF PROOF. 

When a prima facie case is made by plaintiff in an action on a benefit cer- 
tificate, the burden is on defendant to establish an affirmative defense 
to the satisfaction of the jury. 

(For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819[1].) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE—ACTION 
—QUESTION FOR JURY. 

Though the evidence in support of an affirmative defense in an action on 
a benefit certificate is uncontradicted, the issue must be submitted to 
the jury to determine the credibility of the evidence. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[1].) 


5. INSURANCE—BENEFIT INSURANCE—ACTIONS — QUESTION 
FOR JURY. 

In an action on a benefit certificate, evidence held insufficient to show the 
authenticity of a letter by the decedent, stating that he had dropped 
the insurance, or to prove abandonment so conclusively as to overcome, 
as matter of law, plaintiff's prima facie case. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[{1].) 

6. INSURANCE — BENEFIT INSURANCE — ACTIONS — PEREMP- 
TORY INSTRUCTION. 

In an action on a benefit certificate, where plaintiff introduced in evidence 
the same record relied upon by defendant to show nonpayment of 


* Decision rendered, Nov. 6, 1916. Rehearing denied, Nov. 27, 1916. 189 
S. W. Rep. 394. 
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assessment by decedents, if such record showed that the assessments 
had not been paid, plaintiff was bound thereby, and a peremptory in- 
struction should have been given for defendant. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[2].) 


Appeal from Circuit Court, Adair County; C. D. Stewart, Judge. 
“To be officially published.” 


Action by Emily Gooden against the Modern Woodmen of America. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Truman Plantz, of Warsaw, Ill, W. C. Goodson, of Macon, and F. M 
McDavid, of Springfield, for Appellant. 

Weatherby & Frank and Campbell & Ellison, all of Kirksville, for Re- 
spondent. 


HOFF vs. SUPREME LODGE KTS. OF PYTHIAS et At.* 
(Supreme Court of New York, Trial Term, Schenectady County.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—STATUTE 


A fraternal beneficiary society’s charter and laws, rules, and regulations 
governing its insurance department, together with the application of a 
member and the certificate issued to him, constituted the contract 
between it and the member; section 58 of the Insurance Law (Con- 
sol. Laws, c. 28), requiring that the entire contract of life insurance 
between any life insurance corporation and an insured shall be con- 
tained in the policy, not applying. 

(For other cases, see Insurance, Cent. Dig. §§ 1854, 1855; Dec. Dig. § 716.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—CHANG- 
ING BENEFICIARY. 


A “statute” of a fraternal benefit society provided that, if a member de- 
siring to change beneficiary could not surrender his certificate, a new 
one might be issued, on proof of the facts by affidavit and the execu- 
tion of such indemnity as might be necessary, and that no change 
should be valid until accepted by the society. A member who had lost 
a certificate applied for change of beneficiary from his wife to his 
mother, stating that he released all his interest in the lost certificate, 
agreeing to surrender it, should it come to his possession, and the 
society mailed to the local secretary of the member’s lodge, on. the 
day the member died, a proposed consent to the change to be signed 
by his wife, and, in the alternative, a proposed affidavit that she had 
paid no premiums. Owing to the death of the member, the release and 
affidavit were not prepared or signed. Held, the change was not ac- 
cepted by the board, and therefore not effected. 


(For other cases, see Insurance, Cent. Dig. § 1951; Dec. Dig. § 784[2].) 


Action by Angie Hoff against the Supreme Lodge Knights of Pythias 
and others. Judgment for plaintiff. 
Judgment affirmed, 161 N. Y. Supp. 520. 


*From 161 N. Y. Supp. 1012. 
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Loucks.& Alexander, of Schenectady, for Plaintiff. 

Smith & Moyer, of Johnstown, for Defendant -Mary Hoff? 

Daniel Naylon, Jr., of Schenectady, guardian ad litem of Edward J. 
Hoff, infant. 


ITZKOWITZ vs. GRAND LODGE INDEPENDENT WEST- 
ERN STAR ORDER.* 


(Municipal Court of City of New York, Borough of Manhattan, Second 
District.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—AVOIDANCE 
OF CONTRACT—ESTOPPEL. 


Where an applicant for membership in a beneficiary order correctly states 
her age as fifty-one, but it is incorrectly inserted by officers of the local 
lodge as thirty-eight, and she signs the application, being unable to 
read, in ignorance of the misstatement, and the application and pay- 
ments thereunder are accepted, the local lodge is the agent of the 
order, notwithstanding statements to the contrary in the application, 
and the order is liable on the benefit certificate, though the laws of 
the order provide for admission of no one over forty-five years of 
age, and state that no officer of a lodge, or of the grand lodge, has 
power to waive any of the conditions on which certificates are issued. 


(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866, 1868; Dec. Dig. 
§ 724{1].) 


Action by Meileich Itzkowitz against the Grand Lodge Independent 
Western Star Order. On motion for judgment for defendant on the 
pleadings. Denied. 


Armin H. Mittlemann, of New York City, for Plaintiff. 
Frank & Wolfson, of New York City, for Defendant. 
* Decision ‘rendered, Nov. 8, 1916. ‘161 N. y. ‘Supp. 837. 


LYONS vs. GRAND LODGE K. P. or Nortu Caro.ina. 
(No. 365.)* 


(Supreme Court of North Carolina.) 


1. INSURANCE— MUTUAL BENEFIT SOCIETIES—ACTION ON 
POLICY—BURDEN OF PROOF. 


On proof of the death of a member of a fraternal order, presentation of 
the policy by the beneficiary, and denial of liability by the order, a 
prima facie right of recovery is established, and defendant is put on 


* Decision rendered, Nov. 9, 1916. 90 S. E. Rep. 423. 
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its burdeyg of proof with reference to such defenses as nonpayment of 
dues or other like default. 


(For other cases, see Insurance, Cent. Dig. § 2001; Dec. Dig. § 817[2].) 


2. INSURANCE—CONSTRUCTION OF POLICY IN FAVOR OF 
INSURED. ; 


Doubt and uncertainty as to the meaning of a contract of insurance must 
be resolved in favor of the insured. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


3. INSURANCE—MUTUAL BENEFIT SOCIETIES—GOOD STAND- 
ING. 


It was not a defense, in an action to recover on an endowment policy of a 
fraternal order, that the deceased policyholder, shortly before his 
death, had been suspended because he was five days in arrears for 
monthly dues, although the policy provided “that the brother knight 
shall be a member in good standing at the trme of his death, and that 
the records of the Grand Lodge and of the subordinate lodge shall 
sustain the same,” where it did not appear that any demand for dues, 
or any notice of action by the local lodge in reference thereto, had been 
made, and, according to the constitution and by-laws of the order, a 
member could only be suspended when he had failed to pay his dues 
for six months, and had been notified to pay the same, and a local 
and subordinate lodge was without power or jurisdiction to make any 
order of suspension. 


(For other cases, see Insurance, Cent. Dig. §§ 1892, 1919; Dec. Dig. § 747.) 


4. INSURANCE—MUTUAL BENEFIT SOCIETIES—POLICY— 
CONSTRUCTION WITH CONSTITUTION AND BY-LAWS. 

A stipulation for “good standing” in reference to the nonpayment of 
dues in a fraternal order policy must be interpreted and controlled by 
its constitution and by-laws. 

(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


Appeal from Superior Court, Forsyth County; Long, Judge. 

Action by Mary Lyons against the Grand Lodge of Knights of Pythias 
of North Carolina. Judgment for plaintiff, and defendant excepts and 
appeals. No error. 


J. C. Buxton, Raymond Parker, and Watson & Robinson, all of 
Winston-Salem, for Appellant. 
Gilbert T. Stephenson, of Winston-Salem, for Appellee. 


QOD 


PITTSBURGH LIFE & TRUST CO. vs. YOUNG, Com’r or 
INSURANCE.* 


(Supreme Court of North Carolina.) 


6. INSURANCE — FOREIGN CORPORATIONS — STATUTE — 
“PRIVILEGE TAX.” 

The tax of 2% per cent upon the amount of the gross receipts of in- 
surance companies from business done within the state, levied by 


~* Decision rendered, Nov. 15, 1916. 90 S. E. Rep. 568. 
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Revisal 1905, § 4715, is a license or franchise tax for the privilege of 
doing business in the state. 


(For other cases, see Insurance, Cent. Dig. §§ 16, 18-22; Dec. Dig. § 20.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Privilege Tax.) 


7. INSURANCE—FOREIGN CORPORATIONS—STATUTE. 


Bringing forward Revisal 1905, § 5175, relative to the taxation of insur- 
ance companies, from the Revenue Law, and codifying it as section 
4715, so that the entire body of insurance law might be consolidated, 
did not change the nature of the tax of 2% per cent on the amount 
of gross receipts in the state of insurance companies, as one for the 
privilege of doing business in the state. 


(For other cases, see Insurance, Cent. Dig. §§ 16, 18-22; Dec. Dig. § 20.) 


9. INSURANCE—FOREIGN CORPORATIONS—PRIVILEGE TAX 
ON RECEIPTS—RECEIPTS BY MAIL—‘GROSS RECEIPTS IN 
THIS STATE.’ 


Under Revisal 1905, § 4715, a Pennsylvania insurance company was sub- 
ject to the tax, computed on gross receipts from business done in 
the state, including premiums paid by policyholders by checks or 
drafts mailed directly to the company at its home office in Penn- 
sylvania, as the statute does not tax receipts, but is computed on their 
gross amount, and is not confined to cash or other collections in the 
state, being levied on income or earnings of the business done within 
it, however received and paid to the company. 

(For other cases, see Insurance, Cent. Dig. §§ 16, 18-22; wee. Dig. § 20.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Gross Receipts.) 


13. INSURANCE—PRIVILEGE TAX—FOREIGN CORPORATIONS 
—‘DOING BUSINESS.” 

The state can lay a privilege tax upon the gross receipts of any insurance 
business done in the state under the policies of foreign companies 
held by residents of the state which a foreign company has reinsured, 
since the privilege to continue to reinsure in the state, by receiving 
renewal premiums from time to time as they mature or become due, 
is “doing business” in the state. 

(For other cases, see Insurance, Cent. Dig. §§ 16, 17, 18-22; Dec. Dig. 
§§ 16, 20.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Doing Business.) 


14. INSURANCE — PRIVILEGE TAX—FOREIGN INSURANCE 
CORPORATIONS. 

If foreign insurance companies, whose policies were reinsured by another 
company, had continued to carry them without any reinsurance, they 
would have been liable for the tax of 2% per cent of the amount of 
gross receipts in the state, levied by Revisal 1905, § 4715, on all in- 
surance companies. 

(For other cases, see Insurance, Cent. Dig. §§ 16, 18-22; Dec. Dig. § 20.) 


Appeal from Superior Court, Wake County; Bond, Judge. 
Action by the Pittsburgh Life & Trust Company against James R. 
Young, Commissioner of Insurance. From a judgment sustaining de- 


murrer to the complaint and dismissing the action, plaintiff appeals. 
Affirmed. 
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John W. Hinsdale, of Raleigh, and Frank Ewing, of Pittsburgh, Pa., 
for Appellant. 

T. W..Bickett, Atty. Gen., and T. H. Calvert, Asst. Atty. Gen., for 
Appellee. 


MUTUAL LIFE INS. CO. vs. LEAKSVILLE WOOLEN 
MILLS st aL. (No. 356.)* 


(Supreme Court of North Carolina.) 


3. INSURANCE—FALSE REPRESENTATIONS—MATERIALITY. 

The materiality of false representations in the form of written answers 
to written questions in application for life insurance, as to prior 
sickness and treatment, is not open to dispute; the application 
stating the answers are offered as an inducement to issuance of the 
policy. 

(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 


Appeal from Superior Court, Rockingham County; Webb, Judge. 

Consolidated actions by the Mutual Life Insurance Company against 
the Leaksville Woolen Mills and another. From adverse judgments, 
defendants appeal. Affirmed. 


Pharr & Bell, of Charlotte, Ivie & Trotter, of Spray, and Lindsay 
Patterson, of Winston-Salem, for Appellants. 

Jas. H. Pou, of Raleigh, H. R. Scott, of Reidsville, and King & 
Kimball, of Greensboro, for Appellee. 


* Decision rendered, Nov. 22, 1916. 00 S. E. Rep. 574. 


EDWARDS vs. SOVEREIGN CAMP, WOODMEN OF THE 
WORLD. (No. 8015.)* 


(Supreme Court of Oklahoma.) 


INSURANCE—ACTIONS ON POLICIES—PLEADING—WAIVER 
OF CONDITIONS. 

A waiver of the conditions of an insurance policy, in order to be available 
to the beneficiary in an action thereon, must be specifically and dis- 
tinctly pleaded; and, if not so pleaded, evidence thereof is not ad- 
missible at the trial. 


(For other cases, see Insurance, Cent. Dig. § 1997; Dec. Dig. § 815[3].) 
Commissioners’ Opinion, Division No. 2. Appeal from District Court, 
Bryan County; Jesse M. Hatchett, Judge. 


* Decision rendered, Nov. 14, 1916. 161 Pac. Rep. 170. Syllabus by 
the Court. 
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Action by Carrie Edwards (nee Holland) against the Sovereign 
Camp, Woodmen of the World, on an insurance certificate. From a judg- 
ment for defendant, plaintiff appeals. Affirmed. 


Porter Newman and V. C. Phillips, both of Durant, for Plaintiff in 
Error. 
Maxey & Brown, of Muskogee, for Defendant in Error. 


JANEWAY ET AL. vs. NORTON. (No. 7644.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE— MUTUAL BENEFIT INSURANCE—ACTIONS— 
PLEADING. 


A mutual benefit insurance company issued a certificate of insurance to 
W. H. N., naming therein E. N. as the beneficiary. On November 
20th the assured executed’ and mailed to the insurance company an 
application for a change of the beneficiary to R. E. J. and N. N,, 
which application did not reach the insurance company until about 
November 23d, and after the death of assured, which occurred No- 
vember 21st. E. N. brought suit to recover the amount due upon the 
certificate. R. E. J. and N. N. were made parties defendant, and 
claimed the amount due under the certificate, their answer and cross- 
petition alleging the above facts, but failing to plead specifically the 
laws of the insurance company in reference to a change of beneficiary 
and a compliance therewith, but making the general allegation that 
the assured during his lifetime complied with all the requirements to 
effect a change of beneficiary to R. E. J. and N. N. Held, that the 
answer states a defense good as against a general demurrer. 


(For other cases, see Insurance, Cent. Dig. § 1997; Dec. Dig. § 815[2].) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY. 

A member of a mutual benefit insurance company has a right to change 
his beneficiary by complying with the laws of the association governing 
such changes. 

(For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. § 780.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY. 

To the rule that the insured must comply with the law of the society in 
order to effect a change of beneficiary there are three exceptions :— 

(1) Where the society during the lifetime of the member has waived 
strict compliance with its own laws. 

(2) Where it is beyond the power of the insured to comply literally with 
such laws. 

(3) Where the member has done all the laws of the society require him 
to do, and only formal ministerial acts on the part of the society re- 


* Decision rendered, Oct. 31, 1916. 160 Pac. Rep. 908. Syllabus by 
the Court. 
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main to be done to complete the change of beneficiary at the time of 
the death of assured. 


(For other cases, see Insurance, Cent. Dig. § 1954; Dec. Dig. § 784[7].) 


Commissioners’ Opinion, Division No. 4. Error from District Court, 
Love County; W. F. Freeman, Judge. 

Action by Mrs. Etta Norton against the Supreme Lodge, Knights of 
Pythias, and Ruby E. Janeway and another intervene as defendants. Judg- 
ment for plaintiff, and interveneis bring error. Reversed and remanded, 
with instructions. 


L. S. Dolman and F. C. Ryburn, both of Ardmore, for Plaintiffs in 
Error. 
R. A. Keiler, of Marietta, for Defendant in Error. 


MUTUAL LIFE INS. CO. OF NEW YORK vs. BUFORD 
ET AL. (No. 6761.)* 
(Supreme Court of Oklahoma.) 


3. INSURANCE—ACTIONS ON POLICIES — PLEADING—CONDI- 
TION. 


Where a policy of life insurance contains a provision that after two years 
from date of its issue said policy is incontestable, such provision is not 
a waiver, but a condition, and where such condition is not specifically 
pleaded in the petition, but a copy of such policy of insurance is at- 
tached, as an exhibit to and made a part of said petition, such condi- 
tion as to incontestability of such policy of insurance is sufficiently 
pleaded. 

(For other cases, see Insurance, Cent. Dig. §§ 1086, 1588, 1589; Dec. Dig. 
§§ 400, 631.) 


4. INSURANCE—AVOIDANCE—BREACH OF WARRANTY. 


Where the only defense interposed to 22 action on a life insurance policy, 
containing a condition of incontestability after two years from date 
of policy, is a breach of the warranties in the application for the 
issuance of the policy, such defense pleaded more than two years after 
the date of issne of the policy does not constitute a valid defense. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


5. INSURANCE--CANCELLATION—RIGHT OF INSURER. 


After the issue of a policy of insurance, the insurer cannot cancel such 
policy on the ground of breaches of the warranties in the application 
for insurance, except with the consent of the insured and beneficiary 
named in the policy, who has a vested interest in the policy, except in 
the manner provided in the policy, unless proper legal action is taken 
prior to the time named in the policy in which the same became incon- 
testable. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 
* Decision rendered, Oct. 24, 1916. 160 Pac. Rep. 928. Syllabus by the 


Court. 
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6. INSURANCE—CANCELLATION—RIGHT OF INSURER. 


An insurer cannot cancel a policy of life insurance against the objections 
of the insured by declaring the policy canceled upon the ground that 
the insured falsely represented his family history, occupation, place of 
residence, and use of intoxicating liquors, and tendering back to the 
insured the premiums paid by him; there being no provision in the 
policy authorizing the insurer to thus cancel the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 670, 675; Dec. Dig. § 289.) 


7. INSURANCE—ACTIONS—DIRECTION OF VERDICT. 

Where the petition states, and the evidence shows, a good cause of action 
upon a policy of life insurance, containing a condition of nonforfeiture 
after two years from the date of issue of the policy, and the only 
defense pleaded is a breach of the warranties contained in the appli- 
cation for the insurance, pleaded more than two years after the policy 
became incontestable, such breach constitutes no defense, and the court 
should direct a verdict for the plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1735-1740, 1758-1760; Dec. 
Dig. § 668[4].) 


Commissioners’ Opinion, Division No. 1. Error from District Court, 
Washington County; R. H. Hudson, Judge. 

Action by Caprice Buford and others against the Mutual Life Insur- 
ance Company of New York. Judgment for plaintiffs, and defendant 
brings error. Affirmed. 


Grinstead & Scott, of Pawhuska, for Plaintiff in Error. 
Locke & Locke, of Dallas, Tex., and Stephen C. Treadwell, of Okla- 
homa City, for Defendants in Error. 


NATIONAL COUNCIL KNIGHTS AND LADIES OF SE- 
CURITY vs. OWEN. (No. 8071.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—CONTRACT—APPLICATION — HEALTH OF IN- 
SURED. 

The fact that an applicant for life insurance is temporarily indisposed at 
the time of making the application will not avoid the policy, if the 
illness is not of a character to permanently affect his health, or render 
him more susceptible to the attack of disease, allhough he represents 
in the application that he is in good health at the time. 


(For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723[5].) 
2. INSURANCE—FRATERNAL BENEFIT INSURANCE—ACTIONS 
—QUESTIONS FOR JURY. 


The truth or falsity of warranties in an application for insurance, where 
there is a conflict in the evidence, is a question of fact for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[2].) 


* Decision rendered, Nov. 14, 1916. 161 Pac. Rep. 178. Syllabus by the 
Court. 
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3. INSURANCE—APPLICATION—“DISEASE.” 


Where, by the terms of a policy of life insurance, the answers to the 
questions by the applicant are made warranties, and the applicant an- 
swers “no” to certain questions relative to “disease” of specific bodily 
organs, held, that the term “disease,” within the intention of the par- 
ties to the contract, does not include slight or temporary ailments of 
such organs, and that, the testimony being in conflict as to the breach 
of such warranties, a question is presented for the determination of the 
jury. 

(For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723[5].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Disease.) 


Commissioners’ Opinion, Division No. 2. Error from District Court, 
Grady County; Will Linn, Judge. 

Action by Lula Owen against the National Council Knights and Ladies 
of Security. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 


See, also, 149 Pac. 231. 


S. C. Durbin, of Chickasha, for Plaintiff in Error. 
Riddle & Hammerly, of Chickasha, for Defendant in Error. 


MILLS vs. NATIONAL LIFE INS. CO.* 


(Supreme Court of Tennessee.) 


1. INSURANCE—LIFE INSURANCE — LOANS—NECESSITY OF 
NOTICE. 


Where a policy provided that it could not be declared forfeited for fail- 
ure of the assured to pay interest on a loan without one month’s no- 
tice, and that premium notes would be accepted and should constitute 
a lien on the policy as fully as if accompanied by proper assignment 
thereof, the effect of the last provision is that a month’s notice to as- 
sured is necessary before forfeiture for default in payment of interest, 
either upon a loan by premium note or by assignment of the policy. 


(For other cases, see Insurance, Cent. Dig. § 904; Dec. Dig. § 310[2].) 


2. INSURANCE—DEFAULT—EXTENDED INSURANCE. 


Where a policy provided that any indebtedness to the company would 
be deducted from the cash value and reduce the amount at risk un- 
der continued insurance, and that the policy should become null and 
void on one month’s notice of default in payment of interest on such 
indebtedness, but that it should lapse on failure to pay a premium, 
and the insured failed to pay a premium when due, being indebted to 
almost the full cash loan value of the policy, the policy lapsed, and 
the extended term insurance provided therein could not take effect 
further than in the amount the difference between the indebtedness 
and the cash loan value would purchase. 


(For other cases, see Insurance, Cent. Dig. § 938; Dec. Dig. § 367[2].) 
* Decision rendered, Nov. 18, 1916. 189 S. W. Rep. 691. 
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3. INSURANCE — LIFE INSURANCE — LOANS — NECESSITY OF 
NOTICE. 

Where premium notes given by insured were payable on demand, but fur- 
ther provided that lapse of contract would be sufficient cause for can- 
cellation without notice, the note was payable only on demand as long 
as the policy was kept alive by payment of premiums, but on default 
thereof the policy could be canceled without notice, the company to 
apply the cash value to pay the note. 


(For other cases, see Insurance, Cent. Dig. § 904; Dec. Dig. § 310[2].) 


4. INSURANCE—LIFE INSURANCE—CONDITIONS OF POLICY— 
COMPLIANCE WITH STATUTE. 


A policy of life insurance, providing for payment of premiums in advance, 
declaring. cash loan value, and providing three options on default of 
payment of any premium, is not in violation of Acts 1907, c. 457, re- 
lating to causes which shall not be included in insurance policies. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138[1.]) 


5. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUMS 
—NECESSITY OF NOTICE. 


Where the policy fixes definitely the amount of the premium and the 
time of payment, the insurer is under no obligation to give the in- 
sured notice of the amount and maturity of the premium, in the 
absence of a statute or express or implied agreement to do so, or 
course of conduct making such notice necessary. 


(For other cases, see Insurance, Cent. Dig. §§ 905-907, 1032, 1033; Dec. 
Dig. § 353[1].) 


6. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUMS 
—NECESSITY OF NOTICE—COURSE OF CONDUCT —EVI- 
DENCE. 


A statement of the general manager of the insurer that he had sent in- 
sured no notice of maturity of premium and interest payments, and 
that he could not say whether the local agent had sent such notice, 
but presumed that he had, is too indefinite to show a course of con- 
duct, rendering necessary the giving of such notice before declaring 
forfeiture of the policy. 

(For —_ cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 
665[3]. 


Appeal from Chancery Court, Knox County; Will D. Wright, Chan- 
cellor. 

Action by Florence B. Mills against the National Life Insurance Com- 
pany. Decree for complainant, and defendant appeals. Reversed, and bill 
dismissed. 


Williams & Lancaster, of Chattanooga, for Appellant. 
Wright & Jones, of Knoxville, for Appellee. 
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AMERICAN NAT. INS. CO. vs. HOLLINGSWORTH. 
(No. 5663.) * 


(Court of Civil Appeals of Texas. Austin.) 


1, INSURANCE—ACTIONS ON POLICIES—COSTS AND ATTOR- 
NEY’S FEES—STATUTE. 


Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4746, providing that, if 
an insurance company liable therefor refuses to pay a loss within 
thirty days after demand, it shall be liable to pay the holder 12 per 
cent damages on the amount of the loss and reasonable attorney’s 
fees for its prosecution and collection, as a corporation can only 
act through its agents, such demand can be made upon any agent of 
the company shown to be duly authorized to act for it in the premises. 


(For other cases, see Insurance, Cent. Dig. § 1529; Dec. Dig. § 613.) 


2. INSURANCE—ACTIONS ON POLICIES—COSTS AND ATTOR- 
NEY’S FEES—STATUTE. 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4746, proper demand for 
payment is a prerequisite to the demand for penalty and attorney’s 
fees, and mere furnishing of proof of loss and filing suit is not 
sufficient. 


(For other cases, see Insurance, Cent. Dig. § 1529; Dec. Dig. § 613.) 


Appeal from McLennan County Court; Geo. N. Denton, Judge. 

Action by Mary L. Hollingsworth against the American National In- 
surance Company. Judgment for plaintiff and defendant appeals. Re- 
versed and remanded. 


J. L. Shelton, M. C. H. Park, and J. D. Williamson, both of Waco, 
for Appellant. 


Cross & Rogers, of Waco, for Appellee. 





* Decision rendered, Oct. 11, 1916. Rehearing denied, Nov. 29, 1916. 
189 S. W. Rep. 792. 


CARR vs, GRAND LODGE UNITED BROTHERS OF 
FRIENDSHIP OF TEXAS, et au. (No. 614.)* 


(Court of Civil Appeals of Texas. El Paso.) 


3. INSURANCE—FRATERNAL INSURANCE—SUFFICIENCY OF 
EVIDENCE. 

In an action for fraternal benefit insurance, where it was undisputed that 
no certificate had been issued as provided by the constitution and 
by-laws, naming plaintiff beneficiary, and an admission that plaintiff 
had been so named in a defendant’s original answer being satisfac- 


* Decision rendered, Nov. 9, 1916. Rehearing denied, Nov. 28, 1916. 
189 S. W. Rep. 510. 
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torily explained, evidence held insufficient to support a finding that 
plaintiff was named as beneficiary in the obligation when deceased 
joined the lodge. 


(For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819[1].) 


4. INSURANCE—FRATERNAL INSURANCE—DESIGNATION OF 
BENEFICIARY. 


Where the constitution and by-laws of defendant fraternal insurance 
association provide for the appointment of beneficiaries by issuance 
of certificate oral statements and declarations of the insured as to 
who would receive the benefit on her death are immaterial and 
irrelevant, and do not constitute a legal designation. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


5. INSURANCE — FRATERNAL INSURANCE — BENEFICIARY — 
STATUTE. 


Under Rev. St. 1911, § 4832, providing that the payment of death benefits 
shall be confined to wife, husband, relative by blood to fourth 
degree ascending or descending, or to a person dependent upon the 
member, that each member shall have right to change beneficiary, 
and that no beneficiary shall obtain a vested interest until payable 
on death of member, etc., and constitution and by-laws of defendant 
providing that order of beneficiaries shall be the wife, the husband, 
etc., or if unmarried and has named some other person, may, on be- 
coming married, change the beneficiary to wife or husband, where no 
benefit certificate has ever been issued to a member, the payment of 
death benefits should be made to her husband, and a relative whom 
she had intended to make a beneficiary had no claim. 


(For other cases, see Insurance, Cent. Dig. § 1945; Dec. Dig. § 778.) 


Appeal from Anderson County Court; E. V. Swift, Judge. 

Action by Irene Browning and another against the Grand Lodge, 
United Brothers of Friendship of Texas, and another. From a judgment 
for the plaintiffs against the named defendant, and against the defendant 
C. F. Carr on his cross-action, the defendant C. F. Carr appeals. Re- 
versed and rendered for C. F. Carr on the cross-action. 


Kay & Seagler, of Palestine, for Appellant. 
Funderburk & Strickland and E. T. McCain, all of Palestine, for 
Appellees. 


AMERICAN NAT. INS. CO. vs. HAWKINS. (No. 1653.)* 
(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—ACTION ON POLICY—ASSIGNMENT OF IN- 
TEREST. 

An agreement, purporting to be an agreement to pay an attorney, for his 
legal services in collecting a life insurance policy, a fixed sum, based 
on the amount recovered, does not pass the legal title out of the 


* Decision rendered, Nov. 3, 1916. Rehearing denied, Nov. 16, 1916. 
189 S. W. Rep. 330. 
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holder of the policy to any part of the amount insured, so as to make 
the attorney a necessary party to an action on the policy. 


(For other cases, see Insurance, Cent. Dig. § 1566; Dec. Dig. § 624[6].) 


2. INSURANCE—LIFE INSURANCE—LIMITING AMOUNT PAY- 
ABLE—STATUTE. 


Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4742, subd. 3, providing 
that no policy of life insurance shall be issued by a company in- 
corporated under the laws of the state if it contains any provision for 
any mode of settlefhent at maturity of less value than the amounts 
insured on the face of the policy, where, by a life policy, the insurer 
agreed to pay on death, after due payment of premiums, the amount 
specified in a schedule which put the amount at $450, but a following 
clause provided that half only of the sum should be payable if death 
occurred within six calendar months from date of the policy, such 
clause was void, and, though death occurred within six months, the 
beneficiary could recover the full amount, since by the statute the 
insurer is left free to agree upon the amount of insurance, but is 
required to state in the policy in a single provision the sum of money 
agreed to be payable in the event of insured’s death, except in the 
event of suicide or stated hazardous occupation. 


(For other cases, see Insurance, Dec. Dig. § 440.) 


3. INSURANCE—LIFE INSURANCE—REGULATION—STATUTE— 
CONSTITUTIONALITY. 

Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4742, subd. 3, requiring life in- 
surers, in effect, to state in the policy, in the form of a single 
provision, the sum of money agreed to be payable in the event of 
insured’s death, except as pertains to suicide or stated hazardous 
occupations, is not violative of either the state or Federal Constitu- 
tion, as the Legislature acted within its power over corporations. 


(For other cases, see Insurance, Cent. Dig. § 1145; Dec. Dig. § 438.) 


4, INSURANCE—LIFE INSURANCE—PENALTY FOR FAILURE 
TO PAY—STATUTE. 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4746, requiring a life 
insurance company, on demand by a policyholder, made after the 
policy is due and payable according to its terms, to pay the holder, 
within the required time, the amount of insurance it is legally liable 
for under the policy, and, for failure to pay, assessing as damages 
12 per cent of the amount the company is liable for, where, after 
death of a party insured for $450, the beneficiary, on account of the 
company’s agent’s representations to her that $225 was all that was 
due on the policy, if any, demanded payment of $225, which the in- 
surance company failed to pay, it was liable, in the beneficiary’s 
action on the policy, for damages amounting to 12 per cent of the 
$450 for which it was legally liable, since the insurance company 
may not predicate a defense against the damages on the mere fact 
that the demand as made recited a less amount as due than it was 
legally liable for, while it could not be said that the beneficiary’s in- 
tention was not to demand payment of the full liability on the policy. 


(For other cases, see Insurance Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Harrison County Court; Geo. L. Huffman, Judge. 

Action by Mary Hawkins against the American National Insurance 
pee. From a judgment for plaintiff, defendant appeals. Judgment 
affirmed. 


Lane & Lane, of Marshall, for Appellant. 
Cary Abney and M. M. O’Banion, both of Marshall, for Appellee. 





Fire, &c.] Home Ins. Co. vs. Bridges. 


FIRE, TORNADO, ETC. 


COURT OF APPEALS OF KENTUCKY. 


HOME INS. CO. OF NEW YORK 
vs. 


BRIDGES.* 


INSURANCE — FIRE POLICY — GASOLINE CLAUSE — “KEPT, 
USED, OR ALLOWED.” 


Provision in a fire policy that gasoline shall not be “kept, used, or 
allowed’ on the premises means a permanent keeping or using, so 
that having it there merely for temporary use in cleaning an auto or 
vulcanizing the tires does not void the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 782, 787; Dec. Dig. § 326[2].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Keep.) 


Appeal from Circuit Court, Graves County. 
Action by S. F. Bridges against the Home Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. Affirmed. 


Gordon & Laurent and F. M. Drake, all of Louisville, and Holifield 
& Gardner, of Mayfield, for Appellant. 
R. E. Johnston and W. H. Wyman, both of Mayfield, for Appellee. 


Cray, C. 

S. F. Bridges owned a building in Mayfield. A portion of the 
building he occupied as a residence, and in the other portion he 
conducted a grocery. On November 15, 1914, the Home Insur- 
ance Company of New York issued to him two policies, one insur- 
ing his stock of groceries in the sum of $250, and the other insur- 
ing the building in the sum of $400, and the furniture and fixtures 
therein in the sum of $150. On September 23, 1915, the building 
and contents were destroyed by fire. The insurance company 
declined to pay the insurance, and this suit was brought to recover 
on the policies. The trial before a jury resulted in a verdict and 
judgment in favor of the assured for $800, the full amount of the 
two policies. The insurance company appeals. 

The policy on the stock of goods contains the following provi- 
sion :—- 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if (any 
usage or custom of trade or manufacture to the contrary notwith- 
standing) there be kept, used, or allowed on the above-described 
premises, benzine, benzole, dynamite, ether, fireworks, gasoline, 


* Decision rendered, Nov. 14, 1916. 189 S. W. Rep. 6. 
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greek fire, gunpowder exceeding twenty-five pounds in quantity, 
naphtha, nitro-glycerine or other explosives, phosphorus, or pe- 
troleum or any of its products of greater inflammability than kero- 
sene oil of the United States standard (which last may be used 
for lights and kept for sale according to law, but in quantities 
not exceeding five barrels, provided it be drawn and lamps filled 
by daylight or at a distance not less than ten feet from artificial 
light ).” 

The policy on the building and fixtures contains the following: 

“Permission is hereby given for the using of a gasoline stove, 
the reservoir to be filled by daylight only, and when the stove is 
not in use. Warranted by assured that no artificial light be per- 
mitted in the room when the reservoir is being filled, and no gaso- 
line, except that contained in said reservoir, shall be kept within 
the building, and not more than five gallons in a tight and en- 
tirely closed metallic can, free from leak, on the premises adja- 
cent thereto.” 


From the testimony of the assured, who was the only witness, 
it appears that he owned ap automobile, which he used in con- 
nection with his business. It was his custom to procure gasoline 
for his machine at a downtown station. A few days before the 
fire he ordered a five-gallon metallic can of gasoline to be brought 
to the premises for use on a trip to the country. When the can 
arrived, he emptied all of the gasoline into his machine with the 
exception of about three quarts. He then set the can in the gro- 
cery, intending to use the remainder of the gasoline for vulcaniz- 
ing tires and cleaning his machine. Soon thereafter he arose early 
one morning and went out to work on his machine. While there 
his wife went to the kitchen to cook breakfast. A little later she 
went into the grocery and poured the remainder of the gasoline 
into an open one-gallon measure, so as to be ready for use. Not 
knowing that his wife had poured the gasoline into the can, plain- 
tiff went into the grocery and struck a match for the purpose of 
lighting his pipe. He threw the match near or into the open re- 
ceptacle containing the gasoline. The gasoline was ignited, thus 
causing the fire which destroyed the building and its contents. It 
further appears that plaintiff never kept any gasoline on the 
premises for sale or otherwise, except for the purpose indicated 
above. 

The company insists that the possession of the gasoline in the 
grocery under the circumstances avoided both policies, and that 
the trial court erred in refusing a peremptory instruction in its 
favor. It will be observed that the policy on the stock of gro- 
ceries provides that gasoline shall not be “kept, used, or allowed” 
on the premises, while the policy on the building and fixtures pro- 
vides that no gasoline, except that contained in the reservoir of 
the gasoline stove, shall be “kept” within the building. It is well 
settled that forfeiture provisions in a policy are construed most 
strongly against the company and most favorably to the assured. 
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To this end the words “kept or used” have been construed to 
mean a permanent keeping or use, and the addition of the word 
“allowed” does not modify the rule, as that term has been held to 
mean “allowed” to be “kept or used.” 19 Cyc. 735; London & 
L. F. Ins. Co. vs. Fischer, 34 C. C. A. 503, 92 Fed. 500. Thus in 
the case of Dobson vs. Sotheby, Moody & M. 90, Lord Tenterden 
said :— 

“T think that the condition must be understood as forbidding 
only the habitual use of fire or the ordinary deposit of hazardous 
goods, not their occasional introduction, as in this case, for a tem- 
porary purpose connected with the occupation of the premises.” 

In the case of Hynds vs. Schenectady County Mut. Ins. Co., 11 
N. Y. 554, the court said :— 

“It is not enough, according to this phraseology, that hazardous 
articles are upon the premises. They must be kept there for the 
purpose of beng stored or kept.” 

Hence it is held that temporary and occasional use of the pro- 
hibited article, for the purpose of cleaning machinery, carpets, and 
furnituré, or the clothing of the inmates of the building, or for 
the purpose of making necessary repairs, or for other temporary 
purposes ordinarily and necessarily connected with the occupation 
of the premises, does not avoid the policy. Springfield Fire & 
Marine Ins. Co. vs. Wade, 95 Tex. 598, 68 S. W. 977, 58 L. R. A. 
714, 93 Am. St. Rep. 870; First Cong. Church vs. Holyoke Mut. 
F. Ins. Co., 158 Mass. 479, 33 N. FE. 572, 19 L. R. A. 587, 35 Am. 
St. Rep. 508; Farmers’ & M. Ins. Co. vs. Simmons, 30 Pa. 299; 
Maryland F. Ins. Co. vs. Whiteford, 31 Md. 219, 1 Am. Rep. 45; 
Mears vs. Humboldt Ins. Co., 92 Pa. 15, 37 Am. Rep. 647; 2 
Clement, Fire Insurance, 342. 

The evidence in this case shows that the assured was not in the 
habit of storing or keeping gasoline on the premises. On the 
occasion of the fire he had it there merely for temporary use in 
cleaning his machine or vulcanizing the tires. His machine was 
used in connection with his grocery business. Under the circum- 
stances, we cannot say, as a matter of law, that the temporary 
use of the gasoline for such purpose avoided the policies. 

Judgment affirmed. 





Insurance Law Journal, Vol. 49. [Jan., 1917. 


SPRINGFIELD COURT OF APPEALS. 


MIssourl. 


TURNER 
vs. 


HOME INS. CO. (No. 1814.)* 


1. INSURANCE—POLICY COVERING HOUSE AND HOUSEHOLD 
FURNITURE—SEVERABLE POLICY—BREACH OF WAR- 
RANTY AS TO REAL ESTATE TITLE. 


Where a fire insurance policy on a dwelling house and the household 
furniture therein is severable as to the insurance on the house 
and on the furniture, a violation of the policy’s warranty as to the 
title of the real estate will not defeat recovery for the value of the 
personal property in case of loss by fire. 


(For other cases, see Insurance, Cent. Dig. § 634; Dec. Dig. § 282[14].) 


2. INSURANCE—WAIVER—REPRESENTATIONS AS ‘TO FIRE 
RISK. 


Where an insurance agent taking an application for fire insurance visited 
the insured premises and saw a stovepipe extending through the roof, 
and the insured, who was ignorant and could scarcely read, signed, 
without reading, the application, stating no stovepipe passed through 
the roof, the agent making out the application having read parts of 
it, but omitting that part about the stovepipe, and insured did not 
know the agent had made such statement in the application, insured 
was not barred from recovering, upon loss by fire, by the falsity of 
such statement. 

(For eee cases, see Insurance, Cent. Dig. §§ 999, 1009; Dec. Dig. 
§ 379[1].) 


3. INSURANCE—FORFEITURE—SOLE TITLE. 


A fire insurance policy, conditioned on sole and unconditional ownership, 
was not avoided by the fact that assured was tenant by the entirety 
with his wife, where he had bought and paid for the property with 
his own money, directing the deed to be made to himself, and, being 
ignorant and scarcely able to read, supposed it to have been so made 
until after the fire. 


(For other cases, see Insurance, Cent. Dig. § 612; Dec. Dig. § 282[5].) 


4. INSURANCE—FORFEITURE—“SOLE AND UNCONDITIONAL 
OWNERSHIP.” 

It is sufficient to satisfy the requirements of “sole and unconditional 
ownership” in insurance policies that the insured is the sole equitable 
owner and has the full equitable title. 

(For other cases, see Insurance, Cent. Dig. §§ 607, 612; Dec. Dig. 
§ 282[2].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Sole and Unconditional Ownership.) 


* Decision rendered, Nov. 20, 1916. 189 S. W. Rep. 626. 
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Appeal from Circuit Court, Laclede County; L. B. Woodside, Judge. 
Action by W. M. Turner against the Home Insurance Company. 
From judgment for plaintiff, defendant appeals. Affirmed. 


Fyke & Snider, of Kansas City, and I. W. Mayfield & Son, of 
Lebanon, for Appellant. 
A. W. Curry, of Lebanon, for Respondent. 
Sturcis, J. 

This is an action on a fire insurance policy covering $500 on a 
dwelling house and $200 on household furniture therein. The 
judgment is for plaintiff, and defendant appeals. 

The written application for the policy was signed by plaintiff, 
forwarded to the company’s office in Chicago, and the policy is- 
sued thereon. In this application plaintiff warranted he was the 
sole and absolute owner of the property, and the policy provided 
that it would be void if insured was not the sole and unconditional 
owner in fee of said property. The application also warranted 
that no stovepipe passed through the roof of the building. The 
defenses are that plaintiff was not the fee-simple or absolute 
owner of the real estate, and that a stovepipe did pass through the 
roof of the building insured at the time of the fire. 

[1] ‘This policy is a severable one as to the insurance on the 
house and on the household furniture, and a violation of the war- 
ranty as to the title of the real estate would not defeat a recovery 
for the value of the personal property. Trabue vs. Insurance Co.., 
121 Mo. 75, 85, 25 S. W. 848, 23 L. R. A. 719, 42 Am. St. Rep. 
523; Holloway vs. Insurance Co., 48 Mo. App. 1; Id., 121 Mo. 
87, 25 S. W. 850. 

[2] The evidence shows that at the time of the fire there was 
a stovepipe extending through the roof from the cookstove in the 
kitchen. It is not contended but that this would defeat the policy. 
and plaintiff relies on a waiver of this condition. The court gave 
the following instruction :— 

“The court declares the law to be that if the plaintiff signed an 
application, to the defendant, for insurance on the property cov- 
ered by the policy sued upon, and said application showed and 
contained the statement that no stovepipe passed through the roof 
of said house, and there actually was a stovepipe passing through 
said roof, the plaintiff would be bound by said application and the 
representation made therein, and cannot recover in this action, 
unless the agent saw the stovepipe and knew when he made the 
contract that a stovepipe did extend through the roof.” 

The last clause of the instruction was added by the court’ over 
defendant’s objection, and it contends here that there is no suffi- 
cient evidence to sustain the proposition that the agent saw the 
stovepipe and knew of this condition when the application was 
taken. To this we do not agree. The agent taking this applica- 
tion admits that he visited the house and looked through the win- 
dows (no one being at home), and saw the stovepipe hole 
through the roof of the kitchen, but says that no stove or stove- 
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pipe was there. He further says that he warned plaintiff not to 
use this stovepipe hole by running a pipe through it from a stove, 
as that would invalidate his insurance. Plaintiff’s evidence, how- 
ever, denies this last statement, and shows that the stove and pipe 
were there, and the stovepipe extended through the roof in the 
same manner as when the fire occurred at the time the agent in- 
spected the house. In fact, the plaintiff swore that the stove and 
pipe had been in this condition at all times since he owned the 
house. If that be true, the agent, when he inspected the property 
and saw the stovepipe hole through the roof, must also have seen 
the stovepipe extending through it from the stove. He could not 
have seen the one without the other. Plaintiff’s evidence also is 
that he knew nothing about any requirement against stovepipes 
extending through the roof; that nothing whatever was said on 
that subject. He says he signed, but did not read, the application 
containing this statement. He was ignorant and could scarcely 
read. The agent made out the application, read parts of it, but did 
not read the part about no stovepipe going through the roof. The 
plaintiff did not know that the agent had answered for him in the 
negative a question as to whether any stovepipe extended through 
the roof. The evidence sustains the court’s finding on this 
proposition. Ormsby vs. Insurance Co., 105 Mo. App. 143, 79 
S. W. 733. The finding for plaintiff on the personal property was 
therefore correct. 

[3] As to the insurance on the house, we have had more diffi- 
culty. It is conceded that the deed to the property conveys same 
to plaintiff, W. M. Turner, and his wife, Ella Turner, thus mak- 
ing them tenants by the entirety. The policy provides that it 
shall be void if the assured shall not be the sole and unconditional 
owner in fee of said property, and the application contained a 
similar representation. There is considerable authority holding 
that where the assured’s title is under a deed, making him only 
a tenant by the entirety with his wife, he is not the sole and un- 
conditional owner. Schroedel vs. Ins. Co., 158 Pa. 459, 27 Atl. 
1077; A&tna Ins. Co. vs. Resh, 40 Mich. 241; Genesee Falls Per- 
manent Savings & Loan Ass’n vs. Fire Ins. Co., 16 App. Div. 587, 
44 N. Y. Supp. 979; 2 Cooley’s Briefs on Insurance, 1381. If 
this had been all that was shown in this case as to the title, we 
would be inclined to hold the policy void in view of what the 
Supreme Court held as to the wife having a substantial interest 
when holding as a tenant by the entirety in Holmes vs. Kansas 
City, 209 Mo. 513, 108 S. W. 9, 1134, 123 Am. St. Rep. 495. But 
this is not all that is shown in this case. The plaintiff testified, 
and his evidence stands uncontradicted, that he bought this prop- 
erty for himself and paid for it with his own money; that he 
directed the deed to be made to himself, and supposed it was so 
made until after the fire; that he then first learned that his wife’s 
name had been inserted as one of the grantees. The trial court 
found that the name of the wife was inserted by mistake, and 
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that this was unknown to the plaintiff when he effected this in- 
surance. 

[4, 5] It is the settled law in this state and other jurisdictions 
that it is sufficient to satisfy the requirements of sole and uncondi- 
tional ownership in insurance policies that the insured is the sole 
equitable owner and has the full equitable title. Gaylord vs. In- 
surance Co., 40 Mo. 13, 93 Am. Dec. 289; Lingenfelter vs. Ins. 
Co., 19 Mo. App. 252, 268; Mallery vs. Frye, 21 App. D. C. 105; 
2 Cooley’s Briefs on Insurance, 1369, 1376. The undisputed evi- 
dence here is that the husband purchased and paid for this land 
without any intention of making it a provision for or gift to his 
wife, and in fact without intending that any interest in it be con- 
veyed to her. In such cases there is a resulting trust in the hus- 
band’s favor, and he is the equitable owner of the property. 
In Price vs. Kane, 112 Mo. 412, 415, 20 S. W. 609, 610, where 
the legal title was in the wife, the court said :-— 

“The purchase money was all paid by defendant. In such trans- 
actions between husband and wife the conveyance is presumably 
intended as a settlement upon, or provision for, the wife, but that 
presumption may be rebutted by parol evidence, showing that no 
such intention actuated the parties. When it has been shown that 
the conveyance was not intended as an advancement or settle- 
ment, the grantee will he held to have taken the title to herself in 
trust for the use of her husband, who furnished the purchase 
money. Darrier vs. Darrier, 58 Mo. 227; Hall vs. Hall, 107 Mo. 
109 [17 S. W. 811], and authorities cited; Seibold vs. Christman, 
7 Mo. App. 254; Cotton vs. Wood, 25 Iowa, 45.” 

And again, on page 418 of 112 Mo., on page 611 of 20 S. W.: 

“A trust is raised in favor of the one who pays the considera- 
tion in all cases in which the deed is made to another, unless the 
conveyance is intended as a provision for the wife or advance- 
ment for a child. In such case parol evidence is admitted to 
prove the real intention of the parties. Hill on Trustees, 91; 
2 Story on Equity, 201, 991, and cases cited under paragraph 1; 
Bispham on Principles of Equity, 123.” 

See, also, Andrews vs. Andrews, 12 Ind. 348, and cases cited; 
Taylor vs. Miles, 19 Or. 550, 25 Pac. 144. 

We conclude, therefore, that the learned trial judge came to 
the correct conclusion, and the judgment will be affirmed. 

Robertson, P. J., and Farrington, J., concur. 
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SPRINGFIELD COURT OF APPEALS. 


MIssouRI. 


KRING 


vs. 


GLOBE FARMERS’ TOWN MUT. FIRE, TORNADO, CYCLONE, 
AND WINDSTORM INS. CO. or Rockport. (No. 1844.)* 


1. INSURANCE—FORFEITURE—SUBSEQUENT INSURANCE, 


Where a fire policy was expressly voidable by taking out subsequent 
insurance, and insured shortly after issuance procured another 
policy which was in force at the time of the fire, the original policy 
was void unless the provision was waived by the company. 


(For other cases, see Insurance, Cent. Dig. § 856; Dec. § 336[1].) 


2. INSURANCE—WAIVER OF ADDITIONAL INSURANCE CON- 
DITION—TOWN MUTUAL FIRE INSURANCE COMPANY— 
STATUTE. 


Under Rev. St. 1909, § 7166, providing that no officer, agent, or other 
employee of town mutual fire insurance companies shall be author- 
ized to waive any conditions of the application or policy thereof 
except in writing, etc., knowledge by the local agent of such a com- 
pany of a mere remark by insured after the policy had been issued 
that she had taken out additional insurance in another company, -not 
communicated by him to the company, was not a waiver by that 
company of the breach of the policy condition not to take out sub- 
sequent insurance. 


(For other cases, see Insurance, Lent. Dig. §§ 975-997; Dec. Dig. § 378[1].) 


3. INSURANCE—SOLICITING AGENT—AUTHORITY. 


A soliciting agent of an insurance company without power to issue 
policies is the company’s agent in taking applications with full ° 
power and authority as to such applications, and acts which he per- 
forms and knowledge which he receives and acts on in connection 
with such applications bind the company. 

(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) 


Appeal from Circuit Court, Jasper County; David E. Blair, Judge. 

Action by Norma M. Kring against the Globe Farmers’ Town Mutual 
Fire, Tornado, Cyelone, and Windstorm Insurance Company of Rock- 
port, Mo. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 


Fyke & Snider, of Kansas City, and Shannon & Easterly, of Carthage, 
for Appellant. 
Mayhew & Sater, of Monett, and R. A. Mooneyham, of Carthage, 
for Respondent. 
Sturers, J. 
[1] The defendant appeals from a judgment against it on a 
fire insurance policy, and assigns as error the refusal of the trial - 


* Decision rendered, Nov. 20, 1916. 189 S. W. Rep. 628. 
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court to sustain a demurrer to plaintiff’s evidence. The property 
insured and destroyed by fire, a dwelling house, was located in 
Monett, Mo. It is alleged and admitted that defendant is a town 
mutual fire insurance company organized and doing business 
under the laws of this state. The policy was issued by defendant 
at its home office on plaintiff’s application taken by its local solicit- 
ing agent. ‘The policy contains these provisions :— 

“Tf the interest of the insured in the property be other than un- 
conditional and sole ownership, or if there be any prior or sub- 
sequent insurance valid or invalid, this entire policy shall be void. 
* * * This policy shall not cover vacant or unoccupied build- 
ings, and if the premises insured shall be vacant or unoccupied 
for more than five days without the consent of this company in- 
dorsed hereon, then this policy shall be void. This policy is made 
and accepted by the members of this company or association upon 
the within express agreements and conditions, and the written 
application and warranties therein contained shall be taken as and 
binding upon the insured. No person shall have power to waive 
any of the conditions of this contract either before or after a loss 
except the secretary, who is the general manager of the under- 
writing department, and then only in writing duly signed by such 
officer and attached to and made a part thereof, and it is under- 
stood this company will not be bound by any statements made by 
or to any soliciting, recording agent or adjuster of this company 
which is not contained in the written application herefor, or in 
this policy.” 

The policy was delivered to plaintiff by mail, and is not re- 
quired to be and was not countersigned by the local agent. The 
policy sued on is for $500, and it is admitted that shortly after it 
was issued the plaintiff procured another policy in the St. Paul 
Fire & Marine Insurance Company for $500, which was in force 
at the time of the fire. The taking out of this other insurance is 
a plain violation of the terms of the policy making it void 
(Rogers vs. Ins. Co., 155 Mo. App. 276, 136 S. W. 743), and the 
plaintiff seeks to avoid this result by proof of a waiver in that she 
notified the soliciting agent of such fact. 

[2] The evidence shows that plaintiff first applied for $1,400 
insurance in defendant company, and the defendant issued and 
delivered to her a policy for that amount. A few days later she 
was requested by letter from defendant to return this policy, 
which she did. This letter to her is not in evidence, but plaintiff 
says the company claimed that there was some mistake made in 
issuing it. The defendant thereupon issued a new policy in lieu 
of the one returned, being the policy now in question, and mailed 
it to the plaintiff, together with a check for the difference in the 
premium, and these the plaintiff accepted. Plaintiff testified that 
she did not tell the local agent of the request for the return of 
the first policy, but on receiving the second one for the smaller 
amount she notified the local agent, who said he would write the 

Vol XLIX—4. 
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company about it. Shortly afterwards, she says, the local agent 
told her that the defendant had made a mistake, and that she 
could get the full $1,400 insurance. ‘To this she replied that she 
had already taken out this other policy, and so the matter was 
dropped. It will thus be seen that plaintiff did not even ask the 
local agent for permission to take out additional insurance, though 
she knew that defendant had reduced the amount she had applied 
for to $500, and only in an incidental way did she inform the 
local agent of such fact without request or expectation that he 
would notify his company or get its consent for additional insur- 
ance. It is probable that she paid no attention to the terms of 
the policy and thought she could insure where and to what extent 
she pleased. 

The agent in this case was a mere soliciting agent without 
power to make contracts of insurance or to issue policies by 
countersigning same. From what appears he only had authority 
to take the application for insurance and send same to the com- 
pany. His connection with the matter then ceased, and it was 
then for the company to say whether it would issue any policy, 
and, if so, for what amount, and on what terms and conditions. 
The case is readily distinguishable from those where the local 
agent is, by reason of his authority to make contracts of insur- 
ance by issuing policies, clothed with the powers of a general 
agent in respect thereto and can waive forfeiture provisions of the 
policy, either directly or by knowledge and acquiescence in their 
violation. Springfield Laundry Co. vs. Ins. Co., 151 Mo. 90, 98, 
52 S. W. 238, 74 Am. St. Rep. 521; Riley vs. Ins. Co., 117 Mo. 
App. 229, 232, 92 S. W. 1147; Thompson vs. Ins. Co., 169 Mo. 
12, 68 S. W. 889. 

[3] It is also settled law that a soliciting agent of an insurance 
company without power to issue policies is the company’s agent in 
taking applications with full power and authority as to such ap- 
plications, and that acts which he performs and knowledge which 
he receives and acts on in connection with such applications are 
binding on the company. Ormsby vs. Ins. Co., 98 Mo. App. 371, 
72 S. W. 139; Ormsby vs. Ins. Co., 105 Mo. App. 143, 79 S. W. 
733; Farber vs. Ins. Co., 191 Mo. App. 307, 326, 177 S. W. 675; 
Ross-Langford vs. Ins. Co., 97 Mo. App. 79, 85, 71 S. W. 720. 

We know of no case, however, and are cited to none, holding 
that the mere knowledge by a soliciting agent, acquired after the 
application has been taken and acted upon by the company and un- 
comunicated to such company, that the insured has violated a con- 
dition of the policy, will be considered the knowledge of the com- 
pany and work a waiver by acquiescence. With reference to this 
particular kind of insurance companies we have a statute (sec- 
tion 7166, R. S. 1909) providing that :-— 

“No officer, agent or other employee of town mutual fire insur- 
ance companies shall be authorized to waive any conditions of the 
application or policy of such company, unless such waiver be re- 
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duced to writing upon the application and policy or attached 
thereto in writing or consented to by the secretary in writing.” 

This statute is in strong contrast with section 7047, R. S. 1909, 
applying to agents of nonresident insurance companies. The stat- 
ute just quoted is the law of the state, and in and of itself gives 
notice to all persons dealing with this class of insurance com- 
panies of the limitations placed on the authority of its agents. 
Ross-Langford vs. Ins. Co., supra. While this statute, as held 
in the last-mentioned case, is for the benefit of the insurance com- 
pany and may be waived by it, it might be contended, with some 
force at least, that mere knowledge by the soliciting agent of such 
a company at the time of taking the application of additional 
insurance then on the property, and uncommunicated to the com- 
pany, would not work a waiver by the company. ‘That question is 
not before us, and we express no opinion thereon. We hold no 
more than that such uncommunicated knowledge, obtained after 
the policy has been issued and in no wise connected with the ap- 
plication, is not a waiver by the company. Sheets vs. Ins. Co., 153 
Mo. App. 620, 629, 631, 135 S. W. 80; Trask vs. Ins. Co., 53 Mo. 
App. 625; Embree vs. Ins. Co., 62 Mo. App. 132; Lavin vs. 
Grand Lodge, 104 Mo. App. 1, 18, 78 S. W. 325. Much the 
same question is presented as to the property being vacant, but, 
since this disposes of the case, that question need not be further 
noticed. 

[4] The court erred, therefore, in not directing a verdict for 
defendant. The plaintiff testified that the local agent said he 
would write to defendant to issue additional insurance up to 
$1,400, and that shortly thereafter the agent told her the defend- 
ant would do this. It may be, therefore, that plaintiff can prove 
that the defendant, after issuing the policy in suit, did again 
consent to issue insurance up to $1,400, and so wrote the local 
agent. If so this would be giving its consent for additional insur- 
ance, and the fact that the additional insurance was taken in 
another company would make no difference. The case will there- 
fore be reversed and remanded. 

Farrington, J., concurs. Robertson, P. J., not sitting. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DivIsIoN, THIRD DEPARTMENT. 


MOORE 
US. 


TAYLOR-* 


3. INSURANCE—SUBROGATION OF INSURER—PAYMENT Or 
LOSS. 

Where an insurance company paid for a loss by fire caused by defendant’s 
negligence, such company became subrogated to the rights and 
remedies of the owner as against the defendant to the extent necessary 
to reimburse itself for such payment. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 
4. INSURANCE—SUBROGATION—PARTIES. 


In an action to recover for destruction of plaintiff's barn by fire caused 
by defendant’s negligence, an insurance company, subrogated to the 
tights and remedies of plaintiff as against the defendant to the ex- 
tent necessary to reimburse itself for a payment of the loss, should 
have been made a party to the action. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


Appeal from Trial Term, St. Lawrence County. 

Action by Nathan L. Moore against Orrin L. Taylor. From a judg- 
ment for plaintiff, and an order denying a motion for a new trial, de- 
fendant appeals. Judgment and order reversed on condition. 

For former opinion, see 157 N. Y. Supp. 921. 


Argued before Lyon, Howard, Woodward, and Cochrane, JJ. 


D. B. Lucey, of Ogdensburg (W. G. Kellogg, of Greenwood, of 
counsel), for Appellant. 


George H. Bowers, of Canton, for Respondent. 


CocHRANE, J. 

Plaintiff has a judgment for the burning of a barn and its 
contents, which fire was caused by a spark from the smokestack 
of a steam sawmill owned by the defendant. That the fire thus 
originated, that defendant was negligent in permitting the use of 
his mill without a spark arrester on the smokestack, and that the 
defendant was free from negligence contributing to the fire, are 
facts which have been found by the jury on sufficient evidence, 
The mill seems to have been a menace to property in its imme- 
diate vicinity, and that the defendant and those operating the 
mill were cognizant of the danger is clearly established, and ap- 


* Decision rendered, Nov. 15, 1916. 161 N. Y. Supp. 480. 
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pears, among other things, from the fact that on the day of the 
fire the wind was blowing the smoke from the smokestack over 
the plaintiff’s barn, and that the operation of the mill was sus- 
pended until the wind shifted sufficiently so that as the defendant 
claims the smoke was not blowing entirely in the direction of the 
barn. Different objects had frequently taken fire from sparks 
from the smokestack, and, as the jury has found, the plaintiff had 
notified the defendant of the danger, and the latter was well in- 
formed in respect thereto. 

[1, 2] Plaintiff had for many years occupied the farm on 
which was the barn in question under a contract of sale. The 
legal title was in the vendor, but he held such legal title only as 
security for the unpaid purchase price; the real and equitable 
owner being the vendee. Clarke vs. Long Island Realty Co., 126 
App. Div. 282, 110 N. Y. Supp. 697. That the plaintiff, as the 
equitable owner and the person in possession, has been damaged, 
for which he can recover, is well established by authority. Rood 
vs. New York & Erie Railroad Co., 18 Barb. 80; Gardner vs. 
Heartt, 2 Barb. 165; McKechnie vs. Sterling, 48 Barb. 330; 
Honsee vs. Hammond, 39 Barb. 89; Pelton vs. Westchester Fire 
Insurance Co., 77 N. Y. 605. Whether the vendor should have 
been made a party to the action in conjunction with the vendee is 
a question not raised by the pleadings, even if it would be avail- 
able to the defendant if pleaded. 

[3-5] The property destroyed was covered by insurance, and 
the insurance company adjusted the loss at $850 and paid the 
same to the plaintiff. The insurance company thereby became 
subrogated to the rights and remedies of the plaintiff as against 
the defendant to the extent necessary to reimburse itself for such 
payment. The plaintiff and the insurance company after such 
payment were joint owners of the cause of action against the de- 
fendant, and the insurance company should have been made a 
party to the action. Connecticut Fire Insurance Co. vs. Erie 
Railway Co., 73 N. Y. 399, 29 Am. Rep. 171; German-American 
Insurance Co. vs. Standard Gaslight Co., 67 App. Div. 539, 73 
N. Y. Supp. 973; Munson vs. New York Central & Hudson 
River Railroad Co., 32 Misc. Rep. 282, 65 N. Y. Supp. 848, and 
cases there cited. The last case was cited with approval in Jacobs 
vs. New York Central & Hudson River Railroad Co., 107 App. 
Div. 134, 94 N. Y. Supp. 954. This defense of a defect of parties 
was explicitly taken at the trial. It is sufficiently pleaded, al- 
though the answer leaves it somewhat indefinite and unertain as 
to whether the defendant intended to plead a defect of parties, or 
whether he intended to plead the fact of payment of the insurance 
money in mitigation of damages. It may be that the plaintiff was 
misled by the form of the allegations in the answer into thinking 
that the latter theory was what the defendant intended. Plead- 
ings are to be liberally construed, with a view to substantial jus- 
tice between the parties, and in view of the somewhat uncertain 
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purpose of the allegations in the answer we are disposed to give 
effect thereto as it may have been understood by the plaintiff, and, 
instead of reversing the judgment, permit a deduction of the 
amount of insurance paid from the judgment. The verdict of 
the jury was $1,500, and if the insurance, which has been paid the 
plaintiff, be deducted from this amount, the plaintiff will be re- 
ceiving full indemnity for his loss, and the defendant will not be 
required to pay twice for the same thing, and substantial justice 
will result to both parties. 

The judgment and order should be reversed, and a new trial 
granted, with costs to the appellant to abide the event, unless the 
plaintiff stipulates to deduct $850 from the judgment as of the 
date of its entry, in which event the judgment and order should 
be affirmed, without costs. All concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, FouRTH DEPARTMENT. 


HALL 
vs. 


ALLEMANNIA FIRE INS. CO. or PittspurcH.* 


2. INSURANCE—FIRE INSURANCE—FORFEITURE. 


The holder of a fire insurance policy, which provided for examination 
of insured before a notary public after a loss, did not forfeit his 
rights under the agreement of the insurer’s adjuster to pay a certain 
amount by refusing to be examined before a notary unless the in- 
surer would stipulate that he would not thereby waive his rights 
under the adjustment of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1413-1419; Dec. Dig. § 566.) 


4. INSURANCE — FIRE INSURANCE — ELECTION BETWEEN 
CAUSES OF ACTION. 


In a policyholder’s action against a fire insurance company, the insurer 
had no absolute right to require insured to elect whether he would 
rely on his cause of action on the policy, or on the insurer's agree- 
ment after loss, made through its adjuster, to pay a certain amount. 


(For other cases, see Insurance, Cent. Dig. §§ 1413-1419; Dec. Dig. § 566.) 


Appeal from Trial Term, Cattaraugus County. 

Action by George W. Hall against the Allemannia Fire Insurance 
Company of Pittsburgh. From a judgment for plaintiff, and an order 
denying defendant’s motion to set aside the verdict, and for new trial on 
the minutes of the court, defendant appeals. Judgment and order 
appealed from affirmed. 


* Decision rendered, Nov. 15, 1916. 161 N. Y. Supp. 1091. 
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Argued before Kruse, P. J., and Foote, Lambert, Merrell, and 
De Angelis, JJ. 


D. L. Jewell, of Olean, for Appellant. 
Henry Nevins and Nevins & Black, all of Salamanca, for Respondent. 


Foote, J. 
When this case was here on a former appeal we reversed a 
judgment for plaintiff and ordered a new trial, with the following 
held :— 


“That, in addition to the question of fact submitted to the jury, 
questions should also have been submitted as to whether the ad- 
juster had the authority to bind the company by promising to pay 
the loss, and also as to whether there was an absolute promise on 
the part of the adjuster to pay the loss.” 

On the last trial the jury, in addition to rendering a general 
verdict for plaintiff, answered questions submitted to them as 
follows :— 


“(1) Did Isaac P. Collins, the adjuster, have the authority to 
bind the defendant company by promising to pay the loss? A. 
Yes. 

“(2) Did Isaac P. Collins, the adjuster, absolutely promise to 
pay the loss? A. Yes. 

“(3) If the jury shall answer ‘No’ to question No. 1, then let 
the jury answer the following question: Is the plaintiff entitled 
to recover upon the policy of insurance? If so, how much? [This 
question the jury did not answer. ] 

“(4) Did the plaintiff obtain the adjustment of the loss at 
$1,288.92 by fraudulent representations? A. No.” 

The trial judge instructed the jury that if there was an ad- 
justment of the loss between defendant’s representative Collins 
and the plaintiff at $1,288.92, and Collins promised for the com- 
pany to pay that sum, and had authority to make such promise 
for the company, then plaintiff would be entitled to a verdict for 
that sum on the new agreement so made by Collins, unless de- 
fendant had satisfied them that plaintiff had been guilty of fraud 
in misrepresenting the amount of the property destroyed by fire, 
and, if he was so guilty, that the plaintiff could neither recover 
on the new agreement nor on the policy; also that, if the jury 
found against the plaintiff, that Collins had not promised to pay 
or had not the authority, then they might find a verdict for the 
plaintiff for the same amount on the policy, unless plaintiff had 
been guilty of fraud in misrepresenting the amount of his loss. 
It will be seen that the jury based their verdict upon the new 
agreement. 

[1] We are asked by defendant’s counsel to hold that there is 
no evidence whatever in the case of any agreement to settle and 
pay the loss; but counsel admits that on his direct examination 
plaintiff testified several times positively that Collins agreed abso- 
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lutely to pay the loss. His point is that on cross-examination, 
when asked to repeat his conversation with Collins, he did not 
repeat these statements which he gave on his direct examination. 
I think we cannot say as matter of law that the jury were not en- 
titled to accept his statement on direct examination. 

[2] We are next asked to hold that the court erred in denying 
the motion for a nonsuit and in its charge to the jury as to the 
effect of plaintiff’s refusal to be examined after the alleged new 
agreement to settle and pay the loss. Some time after the alleged 
new agreement, defendant caused notice to be served upon plain- 
tiff, requiring him to appear and be examined before a notary 
public under the terms of the policy. Plaintiff did so appear with 
his counsel, and offered to submit to examination, provided de- 
fendant would stipulate that plaintiff would not thereby waive 
any of his rights under the adjustment of his loss that had al- 
ready been made. Defendant refused to give such a stipulation, 
and plaintiff refused to be examined. If the jury had found 
against plaintiff on the question of the new agreement, and had 
based their verdict wholly upon the policy, very likely this might 
have prevented a recovery; but the recovery here is upon the 
new agreement, and that agreement is not controlled by the terms 
of the policy, and I think plaintiff would not forfeit his rights 
under the new agreement by refusing to be examined. See Smith 
vs. Glens Falls Ins. Co., 62 N. Y. 85. 

[3,4] It is next urged that the court below erred in refusing to 
compel plaintiff to elect upon which cause of action he would rely. 
In view of the manner in which the case was finally submitted to 
the jury, so as to permit them to find for the plaintiff upon the 
new agreement or upon the policy, I do not see that the defendant 
was harmed by the refusal of the court to require the plaintiff to 
elect, nor do I think that defendant had any absolute right to re- 
quire an election. 

[5] As to the point that the court erred in not allowing de- 
fendant to cross-examine the witness Collins on the subject of 
his authority, I think the rulings of the court were entirely cor- 
rect. Collins was defendant’s agent and adjuster. He was called 
as a witness for plaintiff for the sole purpose of proving that he 
wrote and received certain letters, which plaintiff wished to put 
in evidence, and which had been received in evidence upon the 
former trial. No question was asked him as to his authority to 
bind the defendant company to the new agreement, or as to 
whether he had made any new agreement. Defendant then under- 
took to examine him upon these subjects, which was not cross- 
examination, but evidence in chief. 

Lastly, it is urged that the court erred in refusing to permit 
defendant to submit any further requests to charge. I think it 
will be evident, upon reading the nine or ten pages of requests 
which the court did permit defendant’s counsel to make, that the 
court was right in putting a limit upon further requests. But 
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what the court in fact did was to decline to make any further 
charges upon matters of evidence, which was entirely proper. 

The judgment and order appealed from must be affirmed, with 
costs. All concur. 


SUPREME COURT OF NEW YORK. 


ADAMSON, City Fire CoMMISsSIONER, 


vs. 


SCHRINER-* 


PacE, J. 

The sole question involved in this appeal is, does the business 
carried on by the Munich Re-Insurance Company come within 
the provisions of Section 799 of the Greater New York charter. 
That section of the charter provides, so far as material to the 
present consideration, “There shall be paid to the Fire Commis- 
sioner * * * by every person who shall act in the city of New 
York as an agent for or on behalf of any individual or association 
of individuals, not incorporated by the laws of this state, to effect 
insurance against losses or injury by fire in the city of New York, 
although such individuals or association may be incorporated for 
that purpose by any other state or country, the sum of two dol- 
lars upon the hundred dollars, and at that rate upon the amount 
of all premiums which during the year * * * shall have been 
received by such agent or person, or received by any other person 
ict * > 3 

The Munich Re-Insurance Company is a corporation organized 
under the laws of Germany and was permitted to do business in 
this state first in 1898 and continued until 1912. During all this 
time the defendant was the sole representative of the company in 
this country except the trustees who held certain of the assets of 
the company to protect liabilities in this country. The company 
has built up a large business in reinsurance. The method of 
doing business is this: The Munich Company makes a contract 
with other insurance companies whereby it agrees upon payment 
to it of a proportionate amount of the premium which the direct 
writing company has received upon its policy, the Munich Com- 
pany will assume a proportionate amount of the risk. This con- 
tract was binding upon the Munich Company for all transactions 
that the direct writing company chose to submit for reinsurance. 
These were tabulated and at the end of the month the direct 
writing company was debited with the proportionate amount of 


* Decision rendered, Dec. 29, 1916. 
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the premiums, and this amount was paid by the direct writing 
company into the bank or banks nominated by the Munich Com- 
pany. The Munich Company thus received no premiums from 
the original policyholder and entered into no contract relation 
with him. The original premium was segregated and a portion 
thereof paid by the direct writing company under the agreement 
of the reinsurance company to indemnify it against a proportion- 
ate amount of its liability. This form of reinsurance has been 
well known for many years and has a well defined meaning. The 
Court of Appeals has thus defined it: “The meaning of rein- 
surance is an indemnity against a risk incurred by the assured in 
consequence of a prior insurance upon the same property or some 
part of it.” Mu. Safety Ins. Co. vs. Hone, 2 N. Y. 235, 241. A 
more full explanation of this term was given by Justice Peckham: 
“The term ‘reinsurance’ has a well known meaning. That kind 
of a contract has been in force in the commercial world for a 
long number of years, and it is entirely different from what is 
termed double insurance; i. e., an insurance of the same interest. 
The contract is one of indemnity to the person or corporation re- 
insured, and it binds the reinsurer to pay to the person or corpo- 
ration reinsured the whole loss sustained in respect to the subject 
of the insurance to the extent to which he is reinsured.” Alle- 
mannia Fire Ins. Co. vs. Firemen’s Ins. Co., 209 U. S. 326, 332. 

It has never been held that a contract of indemnity by way of 
reinsurance, was “insurance against loss or injury by fire” within 
the contemplation of section 799 of the charter, although similar 
legislation has been on the statute books of this state for over a 
hundred years. The reason for this becomes apparent when we 
trace the history of this legislation. See Fire Department vs. 
Stanton, 159 N. Y. 225, 229. The first statute in this state dealing 
with this subject was chapter 49 of the laws of 1814, which is 
entitled “An act to prevent foreigners from becoming insurers in 
certain cases in this state,” and so far as necessary to our consid- 
eration reads as follows: “Whereas a certain company or associa- 
tion of persons in England, under the name of the Phoenix Insur- 
ance Company have appointed agents and established offices in 
this state, for the purpose of making insurance in this state on 
behalf of the said English company or association; Therefore, 
1, Be it enacted by the People of the State of New York repre- 
sented in Senate and Assembly, That it shall be unlawful for any 
person residing in any foreign country, or for any association or 
company of persons, residing in any foreign country or for any 
person whomsoever, in behalf of any such person, association, 
company or corporation, directly or indirectly, to make any con- 
tract of insurance, or by way of insurance, against loss or injury 
by fire, upon any house, building, or goods, situated or being in 
this State.” ‘The reason for this enactment is stated in a footnote: 
“As during a state of war, foreigners, especially alien enemies, 
could not be coerced, by any of our courts of justice to the per- 
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formance of their contracts, this act, for this among other rea- 
sons, was adopted by the Legislature.” It will be noted that this 
was an act of exclusion against foreign citizens or corporations 
from the transacting of the business of insuring “against loss or 
injury by fire upon any house, building or goods” within the state. 

In 1824 an act was passed (L. 1824, ch. 277) which required 
agents of any individuals or associations of individuals not incor- 
porated by the laws of this state, although incorporated by the 
laws of another state, for the purpose of effecting insurance or 
contracts of insurance within this state against losses by fire to 
render to the comptroller an account of all premiums received by 
him or any other person or agreed to be paid for any such insur- 
ance during the year, and to pay into the treasury of the state 10 
per cent of the amount of all such premiums. The provisions of 
these two statutes were carried into the revised statutes of 1829 
and became respectively sections 1 and 3 of title 21 of chapter 
20. By laws of 1837, chapter 30, the aforesaid section 3 of the 
revised statutes was amended, reducing the license fee from 10 
to 2 per cent of the amount of premiums. 

In 1849 an act was passed (L. 1849, ch. 178) which was en- 
titled “An act further to amend the acts in relation to insurance 
on property in this state made by individuals and associations un- 
authorized by law.” In this act there is no prohibition on the 
doing of business by foreign fire insurance. ‘The license fee in- 
stead of being paid to the state was directed to be paid to the 
treasurer of the Fire Department of the city of New York by 
agents of companies not incorporated in this state, although they 
may be incorporated in other states or country. In substance, 
this act is the same as section 799 of the Greater New York 
charter. 

In 1857 sections 1, 2, 3 and 4 of the above mentioned act of 1849 
so far as applicable to the city of New York were repealed (L. 
1857, ch. 548), and in substitution therefor, there was enacted 
ten sections; section 1 being in substance the same as section 1 of 
the act of 1849. This act is likewise entitled as relating to insur- 
ance on property in this state, and there was a proviso, “that any 
corporation or association created by or organized under the laws 
of any government other than the states of this Union and hav- 
ing assets, funds or capital not less in amount than $300,000, in- 
vested in this state, shall be liable for taxation upon such assets, 
funds or invested capital as the same is levied or assessed yearly 
by law, which tax shall be paid as follows: Such amount thereof 
as would be equal to 2 per cent upon its gross premiums received 
for insurance on property in the city of New York shall be paid 
annually as hereinbefore provided to the treasurer of the Fire De- 
partment of the city of New York, and the residue * * * shall 
be paid to the Mayor, Aldermen and Commonalty of the City of 
New York * * *.” This proviso became section 522 and sec- 
tion 1 of the act became section 523 of the consolidation act of 





60 Insurance Law Journal, Vol. 49. [Jan., 1917. 


1882 (L. 1882, ch. 410), and in turn became sections 798 and 799 
of the Greater New York charter. It will be noted that the 
premiums upon which the license fee was imposed were those 
received from insurance against losses by fire upon property in 
this state, and not upon contracts of indemnity against losses sus- 
tained upon contracts of insurance. These contracts of indem- 
nity or of reinsurance have never since the passage of the act of 
1849 been subjected to the payment of the license fee, although 
during the entire period the business of reinsurance has been car- 
ried on in New York City by foreign companies. If there were 
any doubt as to the construction of the act, the practical con- 
struction given to this act for more than sixty years by the various 
officials of the city government in applying only to the premiums 
received upon the original policy of insurance upon the property 
and excluding contracts of reinsurance from liability would have 
controlling influence upon the courts. City of New York vs. New 
York City Ry. Co., 193 N. Y. 543, 548. If there is doubt as to 
the meaning of the statute, it must be resolved in favor of the 
taxpayer, for a statute levying a tax is to be construed most 
strongly against the government. Peo. ex rel. Mutual Trust Co. 
vs. Miller, 177 N. Y. 51, 56; City of Rochester vs. Fourteenth 
Ward Ass’n, 183 id. 23, 30; Peo. ex rel. Fifth Avenue Build. Co. 
vs. Williams, 193 id. 238, 247. An assessment upon the amount of 
business or the value of property is a tax. 

Therefore, we conclude from the history of the legislation, the 
practical construction given thereto by the various city admin- 
istrations that the money received upon contracts of reinsurance 
are not subject to the payment of the 2 per cent exacted on pre- 
miums of insurance by section 799 of the Greater New York 
charter and that the interlocutory judgment should be reversed 
with costs and the complaint dismissed with costs. 


SUPREME COURT OF PENNSYLVANIA. 


LIVINGSTONE 
Us. 


BOSTON INS. CO.* 


1. INSURANCE—CONTRACT—CONSTRUCTION. 
An insurance policy is construed favorably to the insured. 
(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


* Decision rendered, July 1, 1916. 99 Atl. Rep. 212. 
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2. INSURANCE—AVOIDANCE OF BREACH OF WARRANTY— 
“SOLE AND UNCONDITIONAL OWNERSHIP.” 

Where a holder of a fire policy has an insurable interest and is the sub- 
stantial owner, so that the entire loss falls on him, a provision that 
the policy shall be void if the insured’s interest is other than “sole 
and unconditional ownership” is satisfied, though insured may not 
have a perfect legal title. 

(For other cases, see Insurance, Cent. Dig. § 607; Dec. Dig. § 282[2].) 

(For other definitions, see Words and Phrases, Second Series, Sole and 
Unconditional Ownership.) 


3. INSURANCE—AVOIDANCE OF BREACH OF WARRANTY— 
OWNERSHIP. 

Where the legal title to land stands in the name of a husband and wife, 
but after the husband left jurisdiction and abandoned the prop- 
erty, the wife took out insurance, describing herself as unconditional 
and sole owner, the insurer was not relieved of liability, where the 
wife had purchased the property with her own money, though the 
policy required that the interest of insured be truly stated, and that it 
must be unconditional and sole ownership. 


(For other cases, see Insurance, Cent. Dig. § 612; Dec. Dig. § 282[5].) 


4. INSURANCE—PROOFS OF LOSS—NECESSITY. 


Where a fire loss was total and was so declared by the insurance ad- 
juster, who came in response to immediate notice of the fire given to 
the insurer, failure of insured to furnish proofs of loss within sixty 
days, as required by the policy, is not material, especially where the 
company was furnished with full information and made no demand 
for formal proofs. 


(For other cases, see Insurance, Cent. Dig. 1323; Dec. Dig. § 536.) 


Appeal from Court of Common Pleas, Luzerne County. 

Action of assumpsit by Annie Livingstone against the Boston In- 
surance Company. From a judgment for plaintiff for $1,813.50, defendant 
appeals. Affirmed. 


Argued before Potter, Stewart, Moschzisker, Frazer, and Walling, JJ. 


Abram Salsburg, of Wilkes-Barre, and Frank R. Shattuck, of Phila- 
delphia, for Appellant. 


R. O. Brockway, of Berwick, Thomas D. Shea, of Nanticoke, and 
S. F. Pauxtis, of Wilkes-Barre, for Appellee. 


WALLING, J. 

This is an action of assumpsit on a fire insurance policy, which 
was issued by defendant to plaintiff, December 7, 1907, for $1,300, 
being $1,000 on a frame building and $300 on a piano contained 
therein. The building and piano were totally destroyed by fire 
on January 7, 1908. The evidence is to the effect that plaintiff 
with her own funds purchased the lot and erected. said building 
thereon, and also bought and paid for the piano. However, the 
deed for the lot was made jointly to plaintiff and her husband, 
and so the record stood when said policy was issued and at the 
time of the fire. The building had formerly been insured in their 
joint names, but before taking out said policy plaintiff’s husband 





62 Insurance Law Journal, Vol. 49. [Jan., 1917. 


had fled from the state, and it was issued to her alone. Plaintiff 
testifies that she notified defendant’s agent that the deed was to 
her and her husband jointly, and that the former policy had been 
so issued, also as to her husband’s desertion, and that on the 
agent’s advice the policy was made in her name. ‘This is denied 
by the agent. Plaintiff gave immediate notice of the fire to de- 
fendant’s agent and an adjuster viewed the premises and pro- 
nounced it a total loss. But formal proofs of loss were not 
furnished defendant until three months after the fire. Said policy 
contains clauses inter alia, as follows, viz.: 

“The entire policy shall be void if the interest of the insured 
in the property be not truly stated therein, or if the interest of 
the insured be other than unconditional and sole ownership” and 
“if fire occur, the insured * * * within sixty (60) days after 
the fire, unless such time is extended in writing by this company, 
shall render a statement to the company, signed and sworn to by 
the said insured.” 

The trial court submitted the case to the jury who found for 
the plaintiff. 

[1-3] ‘The provisions of an insurance policy are construed 
favorably to the assured; and, where he has an insurable interest 
and is the substantial owner of the property so that the entire 
loss falls on him, it satisfies the above-quoted clause as to owner- 
ship, although he may not have a perfect legal title to the insured 
property. 

According to plaintiff’s evidence she bought and paid for the 
lot and built and paid for the house, all with her separate estate, 
and, if so, it was hers in substance. It has been decided in some 
jurisdictions that :— 

“Where property held jointly by the husband and wife was 
purchased by money belonging entirely to the wife, the husband 
holds the land in trust for his wife.” 39 Cyc. 139, note. 

Here plaintiff's husband had abandoned the property and makes 
no claim thereto, and the rights of creditors are not involved; 
and if, as the finding of the jury under the court’s charge implies, 
Mrs. Livingstone correctly disclosed to defendant’s agent the 
facts as to her title, she ought not to lose her insurance because of 
that apparent defect. 

The policy requires that the interest of the assured be that of 
sole ownership, not that the legal title be in her name. It is 
familiar law that equitable ownership is sufficient under such 
policy. 

“One who is in undisputed possession and has the sole and 
entire beneficial ownership is properly described as sole and un- 
conditional owner, although the title is held in another name, if 
there is no fraud or concealment.” 13 American & English En- 
cyclopedia of Law (2d Ed.) 234. 

“If the insured is the absolute owner of the property destroyed, 
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a dry trust of the legal title in another will not prevent a recov- 
ery.” Watertown Fire Ins. Co. vs. Simons, 96 Pa. 520. 

See, also, Pennsylvania Fire Ins. Co. vs. Dougherty, 102 Pa. 
568, and Lebanon Mutual Ins. Co. vs. Erb, 112 Pa. 149, 4 Atl. 8. 
Actual and substantial ownership is sufficient. Yost vs. McKee 
et al. & Dwelling House Insurance Co., 179 Pa. 381, 36 Atl. 317, 
57 Am. St. Rep. 604; Pittsburgh Insurance Co. vs. Frazee, 107 
Pa. 521; Imperial Fire Ins. Co. vs. Dunham, 117 Pa. 461, 12 
Atl. 668, 2 Am. St. Rep. 686. 

Where the insured has an insurable interest so that in case of 
fire the entire loss would fall upon him, his title is sufficient. 
Elliott vs. Ashland Mut. Fire Insurance Co., 117 Pa. 548-554, 12 
Atl. 676, 2 Am. St. Rep. 703. 

While in our opinion the parol evidence was not sufficient to 
modify the terms of the policy, it was sufficient to sustain a find- 
ing that plaintiff was the sole beneficial owner of the property 
insured, in which respect this case differs from those cited for 
defendant. True, the terms of the policy cannot be reformed 
by the oath of the insured contradicted by that of the agent; but 
here plaintiff’s evidence as to her sole beneficial ownership is 
consistent with the policy and denied by no one. 

[4] The insurance was upon the building and piano, the loss 
was total, and so declared by the adjuster who came in response 
to immediate notice which plaintiff gave defendant of the fire. 
Under such circumstances no formal proofs of loss were neces- 
sary unless requested by the company. Beech ys. Live Stock Ins. 
Ass’n, 137 Pa. 617, 20 Atl. 943; Roe vs. Dwelling House Ins. Co., 
149 Pa. 94, 23 Atl. 718, 34 Am. St. Rep. 595; Powell vs. Agri- 
cultural Insurance Co. of Watertown, N. Y., 2 Pa. Super. Ct. 151. 

No sufficient reason appears for holding that under such cir- 
cumstances detailed proofs of loss must be furnished where the 
policy includes a building and piano, which would not be neces- 
sary were each insured separately. Such proofs of loss in this 
case would have afforded defendant no additional information. 
Hence the fact that they were not furnished within the sixty days 
is not in our opinion fatal to plaintiff’s claim. 

The assignments of error are overrued, and the judgment is 
affirmed. 





64 Insurance Law Journal, Vol. 49. [Jan., 1917. 


COVEY vs. NATIONAL UNION FIRE INS. CO. or Pirts- 
BURGH. (Civ. 1490.)* 


(District Court of Appeal, Third District, California.) 


1. INSURANCE—FIRE INSURANCE—VACANCY OF PREMISES— 
HOW DETERMINED. 


In determining whether premises become vacant so as to avoid the 
policy of insurance, consideration is given to their character and 
use to which they are being put. 


(For other cases, see Insurance, Cent. Dig. §§ 769, 772-775, 778; Dec. 
Dig. § 323[3].) 


2. INSURANCE—FIRE INSURANCE—VACANCY OF PREMISES— 
HOW DETERMINED. 


In cases of tenancy, it is reasonable to assume that the assured and in- 
surer contemplated that some space of time might necessarily elapse 
after the tenant’s family had moved from the premises before the 
tenant could remove all his household goods or possession could be 
given to the landlord or to another tenant. 

(For other cases, see Insurance, Cent. Dig. §§ 769, 772-775, 778; Dec. 
Dig. § 323[3].) 


3. INSURANCE—FIRE INSURANCE—VACANCY OF —- 
HOW DETERMINED—‘UNOCCUPIED’”—“VACA 


Since the circumstances existing at the time must edie be factors 
in determining whether the insured building is “unoccupied” or 
“vacant,” such terms may be treated as synonymous. 

(For other cases, see Insurance, Cent. Dig. §§ 769, 772-775, 778; Dec. 
Dig. § 323[3].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Unoccupied; Vacant.) 


4. INSURANCE—FIRE INSURANCE—VACANCY OF PREMISES 
—EVIDENCE. 


While no fixed and unbending rule exists as to whether an insured 
building is vacant so as to avoid the policy, yet where a tenant had 
removed all but a few of his articles, which he intended to return and 
get, and still held the key, such facts were not conclusive against his 
occupancy. 

(For other cases, see Insurance, Cent. Dig. §§ 769, 772-775, 778; Dec. 
Dig. § 323[3].) 


5. INSURANCE—LOSS—PROOF—NOTICE OF DISAGREEMENT 
—TIME OF MAILING. 


Under a fire policy requiring the insurer to give notice to the insured 
within twenty days after filing proof of loss of its disagreement as 
to the amount claimed, the mailing of such notice on the twentieth 
day is too late, but it must have been received by the insured within 
twenty days. 

(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


* Decision rendered, Sept. 30, 1916. Rehearing denied by Supreme 
Court, Nov. 27, 1916. 161 Pac. Rep. 35 
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6. INSURANCE—FIRE INSURANCE—NOTICE OF DISAGREE- 
MENT—TIME FOR MAILING—DEMAND FOR APPRAISE- 
MENT. 


Under a fire policy requiring demand for appraisement to be made by 
the insurer within ninety days after submission of proof of loss, a 
notice mailed within ninety days but received by the insured on the 
ninety-first day is too late. 


(For other cases, see Insurance, Cent. Dig. § 1424; Dec. Dig. § 568.) 


7. INSURANCE—FIRE INSURANCE—APPRAISEMENT OF LOSS 
—TIME OF DEMAND. 


Where an insurer failed to give timely notice demanding appraisement 
and the insured then sued on the policy, the existence of which 
insurer recognized by again demanding appraisement, the insured was 
not estopped from claiming that the demand was not made in time. 


(For other cases, see Insurance, Cent. Dig. § 1438; Dec. Dig. § 576[3].) 


Appeal from Superior Court, Shasta County; James G. Estep, Judge. 

Action by David E. Covey against the National Union Fire Insurance 
Company of Pittsburgh. Judgment for plaintiff, and defendant appeals by 
the alternative method. Affirmed. 


Sterling Carr, of San Francisco, for Appellant. 
Braynard & Kimball, of Redding, for Respondent. 


STYLES rr at vs. AMERICAN HOME INS. CO. (No. 66.)* 


(Supreme Court of Georgia.) 


1. INSURANCE—ACTIONS ON POLICIES—TIME TO SUE. 


In a policy of fire insurance it was provided that the “loss shall not 
become payable until sixty days after notice and satisfactory proofs 
of loss have been received by the company.” Proofs of loss were 
furnished on July 13, 1914, and suit was instituted on August 17, 1914. 
Held, that the petition was subject to demurrer on the ground that 
the action was prematurely brought. Southern Fire Insurance Co. 
vs. Knight, 111 Ga. 622, 36 S. E. 821, 52 L. R. A. 70, 78 Am. St. 
Rep. 216; Harp vs. Fireman’s Ins. Co., 130 Ga. 726, 61 S. E. 704, 
14 Ann. Cas. 299. 


(a) The mere fact that the insured personally notified the agent of the 
company which issued the policy of the fire, and the agent visited the 
scene of the fire “and had full notice of the same,” would not dis- 
pense with the necessity of making formal proofs of loss as provided 
in the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1383, 1542, 1543; Dec. 
Dig. §§ 558[2], 621.) 


* Decision rendered, Nov. 15, 1916. 90 S. E. Rep. 718. Syllabus by the 
Court. 
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Error from Superior Court, Carroll County; R. W. Freeman, Judge. 

Action by J. C. Styles and others against the American Home Insur- 
ance Company. Judgment for defendant, and plaintiffs bring error. 
Affirmed, with direction. 


S. Holderness, of Carrollton, for Plaintiffs in Error. 
J. O. Newell, of Carrollton, and King & Spalding, of Atlanta, for 
Defendant in Error. 


BARTEMEIER er aL. vs. CENTRAL NAT. FIRE INS. CO. 
ET AL.—SAME vs. FARMERS’ FIRE INS. CO—SAME 
vs. IOWA ASSESSMENT MUT. INS. ASS’N. 

(Nos. 30933, 30934, 30935.) * 


(Supreme Court of Iowa.) 


2. INSURANCE—CHANGE OF INTEREST—EFFECT. 


Generally speaking, a policy of insurance upon the property to be con- 
veyed providing for forfeiture of indemnity upon change of title or 
interest in the thing insured does not become void until the sale 
and transfer is complete. 


(For other cases, see Insurance, Cent. Dig. § 795; Dec. Dig. § 328[2].) 


5. INSURANCE—CHANGE OF INTEREST—EFFECT. 


To avoid an insurance policy providing for forfeiture on change of 
interest, the entire ownership and right of possession must be trans- 
ferred in case of an assignment for the benefit of creditors to the 
assignee. 

(For other cases, see Insurance, Cent. Dig. § 809; Dec. Dig. § 328[10].) 


Appeals from District Court, Muscatine County; F. D. Letts, Judge. 


The above-entitled actions were brought at law to recover upon 
several policies of insurance against loss or damage by fire. The answer 
in each case sets up the same defense, and by stipulation of the parties 
the record of testimony in the case first entitled was made applicable 
to the others. There was a jury trial, and at the close of the testimony 
the court directed a verdict for the defendants, and the plaintiffs appeal. 
Like judgments were entered in each of the remaining cases, and in each 
the plaintiffs have appealed. The several appeals have been submitted 
together, and will be disposed of in a single opinion. Reversed and 
remanded. 


Jayne & Hoffman, of Muscatine, for Appellants. 

Parker, Parrish & Miller, of Des Moines, and J. F. Devitt, of Mus- 
catine, for Appellees Central Nat. Fire Ins. Co. and another. 

Pascal & Pascal, of Clinton, and J. F. Devitt, of Muscatine, for 
Appellee Iowa Assessment Mut. Ins. Ass’n. 


* Decision rendered, Nov. 22, 1916. 160 N. W. Rep. 24. 








Fire, &c.] Continental Ins. Co. vs. Bradley. 


CONTINENTAL INS. CO. vs. BRADLEY.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—ACTIONS—PLEADING. 


A petition alleging that one W. was the insurer’s agent, that he was 
notified of the transfer of title and assignment of policy, and assured 
insured that the insurance was all right and accepted part of the 
premium after such notice, is not demurrable for failure to allege 
insurer's consent to the assignment of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1581; Dec. Dig. § 637.) 


2. INSURANCE—ACTIONS—PLEADING. 


A petition alleging that a fire destroyed the entire insured building and 
its contents, at a complete loss, greatly in excess of the face value 
of the policy, is not bad’ as against demurrer for uncertainty of 
allegations of loss incurred. 


(For other cases, see Insurance, Cent. Dig. §§ 1599-1602; Dec. Dig. § 635.) 


3. INSURANCE — ACTIONS — PLEADING — ANSWER —MA- 
TERIALITY. 

The mere fact that the plaintiff in notifying insured’s agent of transfer 
of title from her husband to herself, failed to tell him that their 
marital relations were hostile, and that divorce and alimony pro- 
ceedings were pending, is not a fraudulent concealment of facts 
material to the risk, and the portions of insurer’s answer setting up 
such failure are properly stricken out. 


(For other cases, see Insurance, Cent. Dig. § 794; Dec. Dig. § 328[1].) 


4. INSURANCE—EVIDENCE—CONSENT TO ASSIGNMENT. 


Evidence held sufficient to show assent of the insurer to assignment of a 
fire policy and sustain verdict for the assignee in suit for total loss. 


(For other cases, see Insurance, Cent. Dig. § 1716; Dec. Dig. § 665[1].) 


Appeal from Circuit Court, Hopkins County. 
Action by Cattie Bradley against the Continental Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Laffoon & Waddill, of Madisonville, for Appellant. 
A. Lea King and Marvin D. Eblen, both of Henderson, and J. W. 
Powell, of Madisonville, for Appellee. 
* Decision rendered, Dec. 5, 1916. 189 S. W. Rep. 706. 


. 
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FRANK I. ABBOTT LUMBER CO. vs. HOME INS. CO.— 
SAME vs, AETNA INS. CO. (Nos. 20764, 20765.)* 


(Supreme Court of Louisiana.) 


2. INSURANCE — LIABILITIES OF INSURER — EFFECT OF 
GARNISHMENT. 


Where a fire insurance company had been garnisheed by a creditor of the 
assured, before demand by the latter of payment of the amount 
of loss, Act. No. 168 of 1908 providing penalties against fire in- 
surance companies for failure to pay on demand, has no application. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Civil District Court, Parish of Orleans; T. C. W. Ellis 
(in 20764) and Fred D. King (in 20765), Judges. 

Actions by the Frank I. Abbott Lumber Company against the Home 
Insurance Company and by the same plaintiff against the A°tna Insurance 
Company. From judgments for plaintiffs, defendants appeal. Modified 
and affirmed. 


Howe, Fenner, Spencer & Cocke, of New Orleans, for Appellants. 

Lazarus, Michel & Lazarus and David Sessler, all of New Orleans, 
for Appellee. 

Borron & Wilbert, of Plaquemine, and Dart, Kernan & Dart, of 
New Orleans, Amici Curie. 


* Decision rendered, April 24, 1916. On rehearing, Oct. 30, 1916. 
70 South. Rep. 841. Syllabus by the Court. 


ZETNA INS. CO. vs. HEIDELBERG. (No. 18276.)* 
(Supreme Court of Mississippi, Division B.) 


1, INSURANCE—VALIDITY OF CONTRACT—USE OF PROPERTY. 


A contract of insurance against loss by fire covering insured’s interest 
in household furniture contained in the building, and sold under a con- 
tract reserving title and under which the insured took possession and 
sold them to another who left the property in the house in the care 
of the watchman until it was destroyed, was not vitiated because the 
purchasers conducted the house as a house of ill fame, since the 
premium paid by the insured as a consideration of the contract was 
not connected with such use of the furniture. 


(For other cases, see Insurance, Cent. Dig. §§ 250, 251; Dec. Dig. § 139.) 
2INSURANCE — HOUSEHOLD GOODS — VALUATION — 
STATUTE. 


Under a contract of insurance, property expressly described as house- 
hold furniture, the various articles of which had been severed from 
the insured’s stock of merchandise and delivered to the purchaser 


* Decision rendered, Nov. 13, 1916. 72 South. Rep. 852. 
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under a contract of conditional sale and put up and actually used as 
household furniture, would be so classed, so that the valued policy 
law applied, and the insurer, having the right of inspection when the 
insurance was written, could not show the actual cash value of the 
property was worth less than the amount of the insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


3. INSURANCE—HOUSEHOLD GOODS—VALUATION—ITEMS. 


Under such contract, certain articles of furniture thereafter sold by the 
insured directly to the purchaser to whom he had sold the rest of 
the furniture, after retaking it under his reserved title, and as to which 
no indorsement was made on the policy so as to expressly include 
them, were not covered by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 338, 352; Dec. Dig. § 162.) 


Appeal from Circuit Court, Forrest County; Paul B. Johnson, Judge. 
On suggestion of error. Suggestion of error sustained in part. 
For former opinion, see 72 South. 470. 


McLaurin & Armistead, of Vicksburg, for Appellant. 
Sullivan, Conner & Sullivan, of Hattiesburg, for Appellee. 


MICHIGAN IDAHO LUMBER CO. vs. NORTHERN FIRE 
& MARINE INS. CO.* 


(Supreme Court of North Dakota.) 


1. INSURANCE—ACTIONS—PLEADING. 


Complaint examined, and held to state a cause of action upon a settlement 
and adjustment of a fire insurance claim rather than upon the fire 
insurance policy itself. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. 
§ 579.) 


2. INSURANCE — AGENTS — IMPLIED AUTHORITY — SETTLE- 
MENT. 


A general agent who has been given a draft with which to pay for the 
amount determined upon in a settlement and adjustment which has 
been made by him under the authority of an insurance company has 
implied authority to deliver the same, and his principal will be bound 
by a delivery, even though prior to the same, the agent was instructed 
to hold up the draft, but such secret instructions were not known to 
the payee. 

(For other cases, see Insurance, Cent. Dig. § 120; Dec. Dig. § 91.) 

3. INSURANCE—PRINCIPAL AND AGENT—AUTHORITY OF 
AGENT—APPARENT AUTHORITY. 

Instructions to or limitations on the powers of a general agent which are 
not disclosed cannot be permitted to affect apparent powers, and 


* Decision rendered, Oct. 21, 1916. 160 N. W. Rep. 130. Syllabus by 
the Court. 
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although the agent violates his instructions or exceeds the limits 
stated to his authority, he will yet bind his principal to a third 
person if his acts are within the scope of authority which the 
principal has caused or permitted him to appear to possess. A general 
agent of an insurance company has the implied authority to write 
temporary policies, and where he agrees that a loss will be covered 
pending negotiations for a larger policy, his principal will be bound 
thereby. 

(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132; Prin- 
cipal and Agent, Cent. Dig. § 377; Dec. Dig. § 116[1].) 


4. INSURANCE—AGENTS—AUTHORITY—“COVERED.” 


Where a general agent of an insurance company states that he will hold 
a risk “covered,” he will be presumed to mean that the insured is at 
the present time protected against loss, and not merely that he will 
make a notation, and at some future date issue a policy. 

(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 

(For other definitions, see Words and Phrases, Covered By.) 


5. INSURANCE—SETTLEMENT—WAIVER OF WARRANTIES. 


A settlement and contract to pay a specified sum on account of a loss 
operates as a waiver of any warranty in an insurance policy, unless 
such settlement was procured by fraud or was the result of a mistake 
of fact or of a mutual mistake as to the law. 


(For other cases, see Insurance, Cent. Dig. § 1084; Dec. Dig. § 394.) 


6. INSURANCE—SETTLEMENT—VALIDITY. 


When a claim is made against an insurance company for a loss, the com- 
pany is required to ascertain the facts as to any breach of war- 
ranty, and if it sees fit to pay the claim or to compromise it without 
examination, it must be deemed to have waived it, and in the absence 
of fraud it cannot afterwards avail itself of the breach, and it cannot 
urge payment or settlement by mistake on account of want of 
knowledge of such breach. 

(For other cases, see Insurance, Cent. Dig. §§ 1084, 1085; Dec. Dig. 
§§ 394, 399.) 


7, INSURANCE—AGENTS—NOTICE. 


Facts which were known to the general agent of an insurance company 
and to its adjuster at the time of adjusting a loss will be deemed to 
have been known to the insurance company. 


(For other cases, see Insurance, Cent. Dig. §§ 96-113, 125; Dec. Dig. 
§ 95.) 


8. INSURANCE—SETTLEMENT—SUFFICIENCY OF EVIDENCE. 

Evidence examined, and the defendant company held to have actually 
known of defects complained of before settlement made. 

(For other cases, see Instirance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


9. INSURANCE—ACTIONS—NATURE AND FORM. 


Where a loss has been adjusted between an insurance company and a 
policyholder, such adjustment is a new and independent agreement; 
and the action for the recovery of the adjusted loss is a suit, not 
upon the policy, but upon the new promise or contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


Jud Appeal from District Court, Grand Forks County; Chas. M. Cooley, 
udge. 
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_ Action by the Michigan Idaho Lumber Company against the Northern 
Fire & Marine Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


H. A. Bronson, of Grand Forks, for Appellant. 
Murphy & Toner, of Grand Forks, for Respondent. 


ZETNA INS. CO. vs. WACO CO. (No. 5658.)* 
(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE—POLICY—CONSTRUCTION—FORFEITURE. 

A provision in a policy that it should be void, in the absence of agree- 
ment, if insured procured other insurance on the property covered, 
was not nullified by a concurrent insurance clause which did not 
provide for forfeiture for its violation, since both clauses should 
be construed together. 

(For other cases, see Insurance, Cent. Dig. § 871; Dec. Dic. § 336[6].) 


3. INSURANCE—FIRE INSURANCE—“TECHNICAL” BREACH OF 
POLICY—STATUTE—“IMMATERIAL.” 

Acts 33d Leg. c. 105 (Vernon’s Sayles’ Ann. Civ. St. 1914, arts. 4874a, 
4874b), entitled “An act to prevent fire insurance companies from 
avoiding liability for loss and damage to personal property under 
technical and immaterial provisions of the policy,” where the breach- 
ing thereof has not contributed to bring about the loss, is constitu- 
tional; the word “technical,” as used in the caption, being synonymous 
with immaterial, so that the effect of the act is to declare as a 
matter of law all restrictive provisions in an insurance policy on 
personal property immaterial, unless they have contributed to bring 
about the destruction of the property. 

(For other cases, see Insurance, Dec. Dig. § 302.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Immaterial; Technical.) 


Error from District Court, McLennan County; Tom L. McCullough, 
Judge. 
Action by Levy & Rosen against the A°tna Insurance Company, in 
which the Waco Company intervened. Judgment for intervener and 
defendant brings error. Affirmed. 


Thompson, Knight, Baker & Harris, Will C. Thompson, and Geo. S. 
Wright, all of Dallas, for Plaintiff in Error. 
W. L. Eason, of Waco, for Defendant in Error. 


* Decision rendered, Oct. 11, 1916. 189 S. W. Rep. 315. 
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MECHANICS? & TRADERS’ INS. CO. vs. DALTON. 
(No. 5497.)* 
(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE — ACTION ON POLICY — PEREMPTORY IN- 
STRUCTION. 

In an action on a policy of fire insurance the court did not err in refusing 
a peremptory instruction for defendant ignoring the issues of waiver 
and estoppel. 


(For other cases, see Insurance, Cent. Dig. §§ 1743, 1748, 1767, 1770; 
Dec. Dig. § 668[15].) 


2. INSURANCE—ACTIONS ON POLICY—PEREMPTORY _IN- 
STRUCTION. 


In such action the court did not err in refusing a peremptory instruction 
for defendant assuming, as a matter of law, that the evidence was 
not sufficient to raise issues of waiver and estoppel. 


(For other cases, see Insurance, Cent. Dig. §§ 1743, 1748, 1767, 1770; Dec. 
Dig. § 668[15].) 


3. INSURANCE — FIRE INSURANCE — CONCURRENT INSUR- 
ANCE. 

The taking of additional insurance without permission being indorsed 
on a policy, as required by a provision thereof, does not avoid the 
policy, if the insurer consents thereto. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


4. INSURANCE—CONCURRENT INSURANCE—AVOIDANCE OF 
POLICY. 

A clause in an insurance policy forbidding concurrent insurance in excess 
of the amount allowed is a promissory warranty, the breach of which, 
in the absence of waiver or estoppel, will avoid the policy. 

(For other cases, see Insurance, Cent. Dig. § 856; Dec. Dig. § 336[1].) 

5. INSURANCE — CONCURRENT INSURANCE — CONSENT OF 
INSURER—WAIVER. 

The provision of a policy that the insurer’s written consent for insur- 
ance in excess of the amount of concurrent insurance stipulated 
therein must be indorsed on or attached to such policy may be 
waived by a duly authorized agent of the insurer. 

(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 

7. INSURANCE—SUFFICIENCY OF EVIDENCE—WAIVER AND 
ESTOPPEL. ; 

In such action facts found by the jury, and the evidence also, held 
sufficient to sustain findings for plaintiff on the issues of waiver 
and estoppel as against the defense of concurrent insurance without 
insurer’s indorsement on policy. 

(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665[8].) 


8. INSURANCE—ACTION ON POLICY—WAIVER—EVIDENCE. 
In an action on a fire insurance policy, defended on the ground of con- 
current insurance not indorsed on the policy, as required thereby, 


* Decision rendered Oct. 19, 1916. Rehearing denied, Nov. 29, 1916. 
189 S. W. Rep. 771. 
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evidence as to the opinion given by the insurer’s employee in charge 
as to the property being a coinsurance risk was material as showing 
that the employee in fact waived the written notice as to an ad- 
ditional insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; 
Dec. Dig. § 664.) 


Error from District Court, McLennan County; Tom L. McCullough, 
Judge. 

Action by Crate Dalton against the Mechanics’ & Traders’ Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Wm. Thompson, of Dallas, and Jno. S. Patterson, of Austin, for 
Plaintiff in Error. 

Williams & Williams and Witt & Saunders, all of Waco, for De- 
fendant in Error. 


PAULEY et at. vs. SUN INS. OFFICE.* 
(Supreme Court of Appeals of West Virginia.) 


1. INSURANCE—PROOFS OF LOSS—WAIVER—DENIAL OF 
LIABILITY. 

Denial of liability by the insurer, within the time allowed the insured to 
furnish proof of loss, on the ground that the policy has been can- 
celed, is a waiver of such proof. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. 
§ 559[1].) 

2. INSURANCE—AGENCY—AUTHORITY OF AGENT. 

An agency to procure insurance does not imply a continuance of such 
agency, after the policy has been delivered to the insured, for the 
purpose of canceling it or receiving notice of cancellation. 

(For other cases, see Insurance, Cent. Dig. § 503; Dec. Dig. § 229[3].) 


3. INSURANCE—WARRANTIES—SOLE AND UNCONDITIONAL 
OWNERSHIP. 

The existence of a vendor’s lien upon a house insured against loss by 
fire does not constitute a breach of a warranty that the insured is 
the sole and unconditional owner thereof. 

(For other cases, see Insurance, Cent. Dig. §§ 617-620; Dec. Dig. 


§ 282[8].) 


4. INSURANCE—WARRANTIES—IRON-SAFE CLAUSE. 

The production of a set of books kept by a retail merchant showing a 
complete inventory of the stock of goods on hand, taken three days 
before the date of the policy, and an itemized account of the goods 
purchased and added thereto between the date of the inventory and 
the date of the loss, together with an account of the amounts of 
daily sales, cash and credit mingled, entered at the close of each 


* Decision rendered, Oct. 31, 1916. 90 S. E. Rep. 552. Syllabus by the 
Court. bi 





Insurance Law Journal, Vol. 49. [ Jan., 1917. 


day’s business, although not showing the items sold nor distinguish- 
ing between the cash and credit sales, is nevertheless a substantial 
compliance with what is termed the iron-safe clause in a standard 
fire insurance policy. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335[3].) 


Error to Circuit Court, Kasawha County. 

Action by P. R. and R. D. Pauley, partners under the name of P. R. 
Pauley & Son, against the Sun Insurance Office. Judgment for plaintiffs, 
and defendant brings error. Affirmed. 


W. T. Porter, of Cincinnati, Ohio, for Plaintiff in Error. 
Payne, Minor & Bouchelle, of Churleston, and Francis W. Payne, of 
Charleston, for Defendants in Error. 


MILWAUKEE STEEL TYPE & DIE CO. vs. AMERICAN 
CENT. INS. CO. Er au.* 


(Supreme Court of Wisconsin.) 


3. INSURANCE—ACTION—DIRECTED VERDICT—DENIAL. 

Where the jury, in an action on policies, specially found that the property 
insured was not formerly owned by a third party, and there was 
ample evidence to establish the finding, a motion for a directed 
verdict for defendant, on the ground that the property belonged to 
a third party and had not been conveyed to the plaintiff, was 
properly denied. 

(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; 
Dec. Dig. § 668[5].) 


Appeals from the Circuit Court for Milwaukee County. Affirmed. 

Action to recover on six insurance policies issued to plaintiff by 
defendants, insuring the former against loss by fire on property con- 
sisting of implements, models, patterns, and other property for use, and 
in use, by plaintiff in its manufacturing business in Milwaukee, Wis. 
Each of the defendants issued a policy to the plaintiff, permitting co- 
insurance. 


Plaintiff claimed the insured property was damaged by fire to the 
extent of $23,782.22 on May 9, 1915, and that the sound value of such 
property at the time of the fire was $28,703.99. 

The defendants joined in an answer putting in issue the title to the 
property, the sound value thereof, and the damage. 

The cause was submitted to a jury for a special verdict, resulting in 
findings in plaintiff’s favor as to the title and fixing the damages on the 
property described in the proof of loss at $19,500. 

Defendants claim that the property formerly belonged to L. E. Larson 
Company of Chicago, an Illinois corporation, and was never conveyed 
to the plaintiff. That subject on the evidence was covered by four 
special findings, as follows: The machinery described in exhibit 1-A 
was not the machinery formerly used and owned by the L. E. Larson 


* Decision rendered, Nov. 14, 1916. 159 N. W. Rep. 938. 
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Company in Chicago. The material described in exhibit 1-A was not 
formerly used and owned by the L. E. Larson Company in Chicago. 
The patterns described in exhibit 1-A were not formerly owned by the 
L. E. Larson Company. 

Judgment was rendered for $19,500 and interest, the same being 
divided between the six defendants according to their respective liabilities 
under the policies, one-sixth of the costs being awarded against each 
defendant. 

The defendants separately appeal. 


Gill & Barry of Milwaukee, for Appellants. 
Schmitz, Wild & Gross, of Milwaukee, for Respondent. © 
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MARINE. 


UNITED STATES DISTRICT COURT. 


E. D. LovulIsIAna. 


KAHMANN & McMURRAY 
vs. 


ETNA INS. CO. (No. 14081.)* 


INSURANCE—MARINE INSURANCE—ACTION ON POLICY— 
DEFENSES. ‘ 

Libelant’s tug was insured by respondent, the policy providing that there 
should be no abandonment as for a constructive total loss unless the 
cost of repairs would equal 75 per cent of her agreed value. It 
also provided that in case of partial loss two years after her original 
survey libelants should pay one-third the cost of repairs. After 
such time the tug was injured by striking a sunken rock, run to 
shore, and sunk in shallow water. Libelants abandoned her and so 
notified respondent, which had her raised and repaired at a cost of 
less than one-third of her agreed value. It then tendered her to 
libelants subject to payment of one-third of the cost of repairs, but 
the tender was refused, and she was afterward wrecked in a storm 
where she was laid up. Held, that respondent had fully discharged 
its obligation under the policy, and that at the time of the wreck 
the vessel was at libelant’s risk. 


(For otner cases, see Insurance, Cent. Dig. §§ 1486-1491; Dec. Dig. § 595.) 


In Admiralty. Suit by Kahmann & McMurray, owners of the steam- 
tug Greyhound, against the A®&tna Insurance Company. Decree for 
respondent. 


John D. Grace, of New Orleans, La., for Libelants. 
McCloskey & Benedict and Frank Wm. Hart, all of New Orleans, 
La., for Respondent. 


Foster, D. J. 

This is a suit on a policy of insurance. The libelants, Kah- 
mann & McMurray, were the owners of the tugboat Greyhound. 
The respondent, the A<tna Insurance Company, issued its policy 
of insurance on her hull, etc., for $2,500. The policy provided: 
That in case of loss the assured should use every effort to safe- 
guard and recover the vessel, and if recovered to cause her to 
be forthwith repaired; that in case of neglect or refusal of in- 
sured to repair the vessel the insurer was authorized to have her 
repaired for the account of the assured; that there should be no 
abandonment as for a constructive loss unless the necessary re- 
pairs, exclusive of the cost of raising her and taking her to the 
dock, should be equivalent to 75 per cent of the agreed value of 





* Decision rendered, July 26, 1916. 236 Fed. Rep. 430. 
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the vessel; that in case of a partial loss (two years after the 
date of her original custom house survey) one-third of the re- 
pairs were to be paid for by the owners; and that if paid for by 
the insurer to be a lien on the vessel. The agreed value was 
$3,000. 

On the 3d day of January, 1908, more than two years after her 
original custom house survey, the Greyhound struck a sunken ob- 
struction in the Atchafalaya river, staving a hole in her bow. 
She was run to the bank and there sunk in shallow water. Lines 
were run out and she was comparatively secure. Libelants tele- 
graphed to the respondent news of the accident, her captain and 
crew abandoned her, and later on February 7, 1908, gave notice 
of the abandonment to the insurance company and claimed a total 
loss. In the same letter they notified the insurance company the 
policy had been assigned to Victor von Schuler. In the meantime 
the insurance company raised the vessel and took her to Morgan 
City, where she was hauled out and repaired. After she was 
raised and after the notice of abandonment, the owners sent a 
surveyor to view the wreck, and he reported that it was impossi- 
ble to determine what repairs were necessary until the vessel was 
hauled out on the ways and the mud cleaned out and an examina- 
tion made of her machinery. At that time she was afloat. The 
repairs amounted to $751, and the cost of raising and docking to 
$845. On March 31, 1908, the respondents gave notice to the 
libelants that the vessel had been repaired and restored to the 
same condition in which she was before the accident, and ten- 
dered her subject to the payment of the agreed proportion due 
them under the policy. By mistake they demanded more than was 
due, to wit, one-third of the total, but the letter showed the two 
items above referred to. Libelants, however, declined to pay 
anything and stood on their original notice of abandonment and 
filed the libel. The vessel remained laid up at the shipyard at 
Morgan City. On September 20, 1909, a storm of exceptional vio- 
lence arose, and she was wrecked. This time she was a total loss. 

It is evident that libelants were not authorized to abandon the 
vessel under the terms of the policy. The repairs necessary to 
put her in the same condition as before the accident did not 
amount to 50 per cent of the agreed value, and the facts did not 
justify a belief on their part that she was a constructive total 
loss. Therefore it was the duty of libelants to have raised the 
boat and to have had her repaired themselves. Having declined 
to do so, they are not in a position to complain of the subsequent 
raising and repairing of the vessel by the insurance company. It 
would seem the insurance company acted in good faith and gave 
libelants due and ample notice that they intended to repair the 
boat, and the evidence establishes the boat was put in a seaworthy 
condition. After being repaired and launched, the vessel was 
tendered to libelants. Under the policy libelants owed some part 
of the claim. The insurance company demanded too much, but 
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the amount actually due was apparent. Libelants, however, made 
no effort to settle the matter. The insurance company had fully 
discharged its obligations under the policy, and when the vessel 
was subsequently lost in the storm of September, 1909, she was at 
libelants’ risk. 

The libel will be dismissed. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF INDIANA. 


UNITED STATES CASUALTY CO. 


US. 


GRIFFIS. (No. 22851.)* 


INSURANCE—ACCIDENT INSURANCE—PTOMAINE POISONING 
—“ACCIDENTAL MEANS.” 


Death from ptomaine poisoning from eating mushrooms, supposed to be 
edible, is from “accidental means,” and not from disease, within an 
accident policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


Appeal from Circuit Court, Jay County; James J. Moran, Judge. 
Action by Grace Griffis against the United States Casualty Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Elam, Fesler, Elam & Young, of Indianapolis, Focht & Hutchens, of 
Winchester, and La Follette & McGriff, of Portland, for Appellant. 
George H. Ward and Macy, Nichols, Goodrich & Bales, all of Win- 
chester, for Appellee. 
Morris, J. 

Suit by appellee against appellant on an accident policy. The 
first paragraph of complaint alleges that appellant insured ap- 
pellee’s husband, James R. Griffis, “against loss resulting directly 
and independently of any and all other causes from bodily injury 
effected solely through external, violent and accidental means” ; 
that said James R. Griffis lost his life by such means because he 
ate mushrooms tainted with ptomaine poison; that the death was 
not contributed to by disease, either directly or indirectly. A 
second paragraph of complaint differed from the first, in that it 
alleged that the death resulted from the accidental eating or 
drinking of a poisonous substance the nature of which was 
unknown. A demurrer to each paragraph was overruled. There 
was a trial with verdict and judgment for appellee for $6,645. 
Appellant here challenges the sufficiency of each paragraph of 
complaint, and also the sufficiency of the evidence. 

The policy expressly exempted appellant from liability for in- 
jury “resulting from or contributed to, directly or indirectly, 
wholly or partially, by disease.” 

The evidence for appellee shows that formerly decedent Griffis 
was a lawyer of Randolph County; that immediately before his 
death he and his wife resided at Cleveland, Ohio, about four 


* Decision rendered, Nov. 21, 1916. 114 N. E. Rep. 83. 
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miles from the business center of the city; that on October 25, 
1913, at about 7 o’clock P. M., Mr. and Mrs. Griffis left their 
place of residence and went to a restaurant in the business center 
of the city for the evening meal, where Mr. Griffis ate some 
mushrooms at about 8 o’clock P. M.; that thereupon they went 
home, arriving there about 9 P. M.; that Mr. Griffis, about 
fifteen minutes thereafter, went to his bedroom to prepare for 
retiring, while Mrs. Griffis went to the bathroom to take a bath, 
and where she was occupied for about thirty minutes; that she 
then heard water running at a sink near Mr. Griffis’ bedroom and 
went to turn off the water; that on arriving at the sink she 
discovered a quantity of mushrooms that had been vomited by 
her husband; that she then went to Mr. Griffis’ bedroom, and 
found him lying across his bed, dressed in his nightclothes, moan- 
ing and unconscious; that she immediately telephoned Dr. Placak, 
who arrived in fifteen minutes and administered medical treat- 
ment without effect; that at that time Mr. Griffis’ pulse was 
low and rapid, his finger nails and lips were blue, and his face 
was cold and clammy and of a greenish white color; that a half 
hour later, Dr. Leichty, a physician skilled in handling ptomaine 
poison cases, was called into consultation; that after the latter’s 
arrival the patient vomited up some more mushrooms, was 
frothing at the mouth, and was unable to swallow anything; that 
the two physicians resorted, without success, to various remedial 
measures, but death ensued shortly after midnight. Mr. Griffis 
never regained consciousness after his wife discovered him lying 
across his bed. She testified that at and before the time he partook 
of the mushrooms Mr. Griffis was in perfect health. Dr. Leichty 
testified that, in his opinion, ptomaine is an organic poison 
substance, produced by the action of bacteria on some nitrogenous 
matter, and that Mr. Griffis’ death was caused solely by virulent 
ptomaine poison which was contained in the mushrooms eaten. 
Medical experts called by appellant were of the opinion that 
organic diseases contributed to decedent’s death, but the jury 
manifestly accepted the opinions of Dr. Leichty and other medical 
experts called by appellee. 

It is not contended by appellant that Mr. Griffis was guilty of 
any negligence in partaking of the mushrooms, or that in such 
act he intended to eat food containing a poisonous substance. 
Paul vs. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347, 
3 L. R. A. 443, 8°’Am. St. Rep. 758, was decided by the New 
York Court of Appeals twenty-seven years ago, and has been 
approved quite generally by other courts. The principle there 
declared was similar to the one here involved. In that case one 
Paul was a guest at a hotel of New York City. He retired for 
the night and was discovered dead in his bed on the following 
morning. When the body was found, the air in his sleeping 
chamber was strongly impregnated with illuminating gas. In an 
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action on an accident policy indemnifying the beneficiary against 
loss by bodily injuries “through external, violent and accidental 
means,” the trial court held the guest’s death accidental and 
awarded judgment to the beneficiary. The judgment was affirmed 
by the Court of Appeals in an opinion holding that :— 


“An ‘accident’ is the happening of an event without the aid and 
the design of the person and which is unforeseen. * * * As 
to the point raised by the appellant that the death was not caused 
by external and violent means, within the meaning of the policy, 
we think it a sufficient answer that the gas in the atmosphere, 
as an external cause, was a violent agency, in the sense that it 
worked upon the intestate so as to cause his death. That a death 
is the result of accident, or is unnatural, imports an external and 
violent agency as the cause.” 

The case was cited with approval by this court in A‘tna Life 
Ins. Co. vs. Fitzgerald (1905) 165 Ind. 317, 321, 75 N. E. 262, 
1L. R.A. (N. S.) 422, 112 Am. St. Rep. 232, 6 Ann. Cas. 551. 

Appellant vigorously assails the New York case, and those of 
other jurisdictions following it, and earnestly contends that, 
while the death may have been accidental and violent, it was not 
effected by accidental and violent means; that Mr. Griffis vol- 
untarily ate the mushrooms, and the mere fact that an unexpected 
result followed in no wise makes the means accidental within the 
meaning of the language of the policy. In support of its theory, 
appellant, among numerous other cases, cites that of Smith vs. 
Travelers’ Ins. Co. (1914) 219 Mass. 147, 106 N. E. 607, L. R. A. 
1915B, 872, where liability was denied in a case where the de- 
ceased was afflicted with nasal catarrh, and was in the habit of 
using a nasal douche. On one occasion, while using the instru- 
ment, he “snuffed” harder than usual, with the result that 
streptococcus germs were carried from the nostrils through the 
Eustachian tube in the middle ear and thence penetrated the 
brain and resulted in his death from spinal meningitis. The 
Supreme Judicial Court of Massachusetts held that there was 
nothing accidental in the inhalation; that, while the deceased 
“snuffed” harder than he had formerly done, he intended so to do, 
and the external act was what he purposed; that, though the 
result was unexpected, the means employed was not, and recovery 
was proper only when the means employed was accidental. The 
opinion deals with Paul vs. Travelers’ Ins. Co., supra, and some 
other cases, in the following language :— 

“In Healey vs. Mutual Acci. Ass’n, 133 Ill. 556, 25 N. E. 52, 
9L. R. A. 371, 23 Am. St. Rep. 637, the deceased did not know 
that what he drank was a poison; he took and drank it acci- 
dentally. In Jenkins vs. Hawkeye Commercial Men’s Ass’n, 
147 Towa, 113, 124 N. W. 199, 30 L. R. A. (N. S.) 1181, the 
swallowing of the fish bone that caused the death of the insured 
was a mere accident. In Maryland Casualty Co. vs. Hudgins, 

Vol. XLIX—6. 
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97 Tex. 124, 76 S. W. 745, 64 L. R. A. 349, 104 Am. St. Rep. 
857, 1 Ann. Cas. 252, the oysters which caused the death were 
eaten by the deceased in ignorance of their unsound condition. 
In Paul vs. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347, 
3 L. R. A. 443, 8 Am. St. Rep. 758, the deceased had no inten- 
tion of inhaling the gas which caused his death. None of these 
decisions is inconsistent with the view which we take of the 
case at bar.” 

This case is also cited by counsel for appellee, who claim that 
it supports their contention that the injury here in question was 
caused by accidental means, and this claim appears to us as well 
founded. Under the facts pleaded and proven, Mr. Griffis in- 
tended only to eat wholesome mushrooms; but, unexpectedly to 
him, the mushrooms eaten contained a foreign substance that was 
a virulent poison and constituted an agency of such violent 
character as to subvert the normal functions of his vital organs 
and produce death possibly quicker than would have happened 
had the foreign substance been a corrosive acid poison. We quite 
agree with the appellant’s counsel when they say that the means 
must be accidental, and that a mere accidental result would not 
suffice under the language of this policy; but we are of the 
opinion that the unintentional taking of the poisonous substance 
contained in what deceased supposed to be edible mushrooms 
constituted an accidental means which caused the death. In 
support of our conclusion we cite the following: Peele vs. Prov. 
Fund Soc., 147 Ind. 543, 44 N. E. 661, 46 N. E. 990; Johnson 
vs. Fidelity & Casualty Co. (1915) 184 Mich. 406, 151 N. W. 
593; L. R. A. 1916A, 475, and note page 481 (a ptomaine poison 
case); Bohaker vs. Travelers’ Ins. Co. (1913) 215 Mass. 32, 
102 N. E. 342, 46 L. R. A. (N. S.) 543; Clark vs. Iowa State 
Traveling Men’s Ass’n, 156 Iowa, 201, 135 N. W. 1114, 42 L. 
R. A. (N. S.) 631; Railway Mail Ass’n vs. Dent, 213 Fed. 981, 
130 C. C. A. 387, L. R. A. 1915A, 314; Hill vs. Hartford Acci- 
dent Ins. Co. (1880) 22 Hun (N. Y.) 187; Kennedy vs. A®tna 
Life Ins. Co. (1903) 31 Tex. Civ. App. 509, 72 S. W. 602; 
Pollock vs. U. S. Mut. Accident Ass’n (1883) 102 Pa. 230, 48 
Am. Rep. 204; Metropolitan Accident Ass'n vs. Froiland (1896) 
161 Ill. 30, 43 N. E. 766, 52 Am. St. Rep. 359; Healey vs. Mut. 
Accident Ass’n (1890) 133 Ill. 556, 25 N. E. 52,9 L. R. A. 371, 
23 Am. St. Rep. 637; Dezell vs. Fidelity, etc., Co. (1903) 176 
Mo. 253, 75 S. W. 1102; Carnes vs. lowa State Traveling Men’s 
Ass’n (1898) 106 Iowa, 281, 76 N. W. 683, 68 Am. St. Rep. 306; 
McGlinchey vs. Fidelity, etc., Co. (1888) 80 Me. 251, 14 Atl. 13, 
6 Am. St. Rep. 190; Jenkins vs. Hawkeye Commercial Men’s 
Ass’n, 147 Iowa, 113, 124 N. W. 199, 30 L. R. A. (N. S.) 1181; 
1 C. J. 431, 432, 433. See, also, Maryland Casualty Co. vs. 
Hudgins (1903) 97 Tex. 124, 76 S. W. 745, 64 L. R. A. 349, 
104 Am. St. Rep. 857, 1 Ann, Cas. 252. 
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It is contended by appellant that ptomaine poison is a disease, 
and that consequently a recovery for injury therefrom is ex- 
pressly excluded by the terms of the policy. We are of the 
opinion that, under the facts disclosed here, the ptomaine poison 
did not constitute a disease within the meaning of the language 
of the policy exempting appellant from liability for injuries 
caused by disease. Railway Mail Ass’n vs. Dent, supra; Brintons 
vs. Turvey (1905) A. C. 230, 2 Ann. Cas. 137 (anthrax infection 
case ). 

The complaint was sufficient to repel appellant’s demurrers, 
and there was evidence that supported its material averments. 

Appellant filed an amended fourth paragraph of answer to 
which the court sustained a demurrer. Appellant seeks here to 
challenge such ruling; but because of its failure to comply with 
rule 22 of this court (55 N. E. v) in the preparation of its 
brief, it has waived its right to a consideration of the question. 

Complaint is made of certain instructions given, and of the 
failure to give requested ones. What we have said in reference 
to the complaint and evidence disposes of appellant’s principal 
contentions relative to instructions given and refused. In other 
respects we are satisfied that there was no reversible error com- 
mitted. 

Judgment affirmed. 


KANSAS CITY COURT OF APPEALS. 


Missourl. 


HILL 


vs. 


BUSINESS MEN’S ACCIDENT ASS’N-* 


1. INSURANCE—MUTUAL BENEFIT—WARRANTIES — MATERI- 
ALITY. 

While a warranty that insured was not afflicted with a certain disease will 
not affect his right in old-line insurance, though false, unless material, 
such a warranty if false will defeat the policy in a beneficial associa- 
tion on the assessment plan regardless of its materiality. 


(For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723[5].) 


2. INSURANCE--MUTUAL BENEFIT INSURANCE—CHARACTER 
OF BUSINESS--HOW DETERMINED—“ASSESSMENT PLAN.” 
A policy making the association by-laws a part thereof, which by-laws 
provide that revenue shall be derived from assessments which the di- 


* Decision rendered, Nov. 6, 1916. 189 S. W. Rep. 587. ; 
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rectors shall levy, and that such board may reduce or pass or levy 
additional assessments, requiring notice of every assessment, and pro- 
viding for termination on default of payment, is on the assessment 
plan within Rev. St. 1909, § 6950, providing that every contract where- 
by a benefit is to accrue to a person named therein, the payment of 
which is in any manner dependent upon the collection of an assess- 
ment, shall be deemed a contract of insurance upon the assessment 
plan. 
(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


(For other definitions, see Words and Phrases, Assessment Plan.) 


Appeal from Circuit Court, Macon County; Nat M. Shelton, Judge. 

“Not to be officially published.” 

Action by Edward J. Hill against the Business Men’s Accident Asso- 
ciation. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


Guthrie & Franklin, of Macon, and Gilmore & Brown, of Kansas 
City, for Appellant. 

George N. Davis, of Macon, Waldo Edwards, of Bevier, and D. L. 
Dempsey, of Macon, for Respondent. 


ELLISON, P, J. 
Plaintiff became a member of the defendant association, and 
secured from it an accident insurance policy providing for pay- 
ment of a certain sum in case of death, and for an indemnity of 
$15 per week when in certain circumstances he should be in- 
jured by an accident. He hurt his leg between the knee and 


ankle by striking it against a chair, and was disabled for a time. 
Defendant declined to pay him any indemnity on grounds to be 
considered further on, and this action was brought resulting in a 
judgment for plaintiff. 

[1] Plaintiff was charged to have been afflicted with varicose 
veins in his leg at the time the policy was issued to him, and in his 
application he stated he was not, and he warranted his statements 
to be true. A warranty of this kind under our statute will not 
affect the assured’s right in regular, or old line, insurance, 
though it be false, unless it was material to the risk. But if the 
insurance is what is known under our law, as on the assessment 
plan, such warranty, if false, will defeat the policy without regard 
to a question of its materiality. Hanford vs. Ins. Co., 122 Mo. 
58, 59, 26 S. W. 680; Aloe vs. Ins. Co., 164 Mo. 675, 55 S. W. 
993. So, therefore, it becomes of the first importance to deter- 
mine whether the contract in question was general regular insur- 
ance, or insurance on the assessment plan. 

[2] Undoubtedly the company was chartered as an assessment 
company. But its charter or its holding out to the public does 
not alone determine the actual character of the insurance. For 
merely calling it insurance assessment does not make it so. The 
character of the insurance will be judged by the contract. Han- 
ford vs. Mass. Ben. Ass’n, 122 Mo. 50, 26 S. W. 680; Jacobs vs. 
Omaha Life Ass’n, 146 Mo. 523, 48 S. W. 462. 





A.&H.| Hill vs. Business Men’s Accident Ass'n. 85 


This policy provides that the by-laws of the association shall be 
considered as agreed to by the assured and as forming a part of 
the contract, and they thus became a part of it. St. Louis vs. 
Gas Co., 155 Mo. 1, 17, 55 S. W. 1003. These by-laws provided 
that :-— 

“The revenue of the association shall be derived from mem- 
bership fees, assessments to be paid by the members, the income 
of its investments, and otherwise.” 

And that :-— 

“The board of directors shall levy assessments of not to exceed 
two and one-half dollars upon each member of this association. 
* * * The board of directors shall have power to reduce or 
pass any quarterly assessment or levy additional assessments in 
the same amount whenever required under the provisions of law.” 

It was further provided that the secretary of the association 
shall give written notice of every assessment to each member; 
and upon nonpayment the assured’s membership and insurance 
shall terminate. It was further provided that :— 

“Each member shall be liable for all assessments during his 
membership, whether they be made for the payment of benefits 
that accrued prior to his membership, during his membership, or 
in anticipation of benefits to accrue in the future.” 

It was further provided that :— 

“The board of directors shall have authority and are required 
to levy assessments in anticipation of probable benefits that will 
accrue in the future for a period of three months; it being the 
intention of this requirement to provide sufficient funds to 
promptly meet the obligations of the association as they accrue.” 

These provisions, thus embodied in the contract, make it in- 
surance on the assessment plan as is authorized by our statute. 
That statute (section 6950, R. S. 1909) provides that :— 

“Every contract whereby a benefit is to accrue to a person or 
persons named therein, * * * the payment of which said 
benefit is in any manner or degree dependent upon the collection 
of an assessment upon persons holding similar contracts, shall be 
deemed a contract of insurance upon the assessment plan. * * *” 

By referring to the provision of the by-laws above set out it 
will be seen that stated assessments of not more than $2.50 are 
put upon each member. The directors may or may not levy 
quarterly assessments, as the necessities may require; or they 
may reduce assessments. Again the board is required to levy as- 
sessments in anticipation of probable benefits that will accrue in 
the future for a period of three months, in order to provide a fund 
to promptly meet the obligations of the association as they become 
due. Stated and fixed sums which the assured is required to pay 
if standing alone would amount to nothing less than premiums re- 
quired in general insurance. But there are additional provisions 
which call for assessments of amounts unascertained until the 
necessity for their use arises. In these respects the insurance is 
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made to depend “in some manner or degree upon the collection of 
an assessment”; and the case strongly resembles that of Hanford 
vs. Mass. Ben. Ass’n, 122 Mo. 50, 60, 26 S. W. 680. That case 
was considered and approved in Elliott vs. Ins. Co., 163 Mo. 132, 
63 S. W. 400. In the latter case the breadth of the statutory ex- 
pression as to the benefit being dependable in any manner or 
degree upon an assessment is interpreted as it reads. So that 
notwithstanding stated sums, payable at specified times, are named 
in the contract as due from the assured, yet “if somewhere along 
the line of its operations” provision is made for an assessment 
upon the members for the payment of the insurance, it is an 
assessment contract. These cases applied to the contract make it 
assessment insurance. 

It follows that error was committed in the ruling that the de- 
fendant was not an assessment company, and in refusing for de- 
fendant instructions 7 and 8, declaring there was a warranty 
against varicose veins, and that if plaintiff was so afflicted the 
verdict should be for defendant. 

The judgment is reversed, and cause remanded. All concur. 


KANSAS CITY COURT OF APPEALS. 


MIssouRI. 


SCHMOHL 


vs. 


TRAVELERS’ INS. CO. (No. 11513.)* 


1. INSURANCE — ACCIDENT INSURANCE—CONSTRUCTION OF 
POLICY—“IN.” 


Where a supplement to a policy of accident insurance insured the mother 
of insured, his beneficiary in the event of death, against accidental loss 
of life “while riding as a passenger in a railway passenger car,” and 
the mother was killed in Germany by being thrown from the platform 
of a passenger train, on which she was riding as a passenger, while 
she was passing from one car to another, the insurer was liable, since 
the word “in” is interchangeable with “on” when used to describe the 
location of persons under circumstances similar to that covered by 
the policy (citing 4 Words and Phrases, In). 

(For other cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. 
§ 452.) 


2. INSURANCE—CONSTRUCTION OF POLICY. 
In construing contracts, provision limiting the insurer’s liability, and rea- 
sonably susceptible of two meanings, one of a broader and the other 


—he rendered, Oct. 2, 1916. Rehearing on, Nov. 6, 1916. 189 
S. W. Rep. 597. 
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of a narrower scope, will be given that interpretation which is most 
favorable to the insured. 


(Tor other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


3. INSURANCE—ACCIDENT INSURANCE—ACCIDENTAL DEATH 
—PRESUMPTION FROM STATEMENT OF FACTS. 


In an action on a policy insuring plaintiff’s mother against accidental loss 
of life while riding as a passenger in a railway passenger car, the 
agreed statement of facts, detailing the circumstances under which 
the mother met her death in falling or being thrown from the plat- 
form of a moving passenger train in Germany, was sufficient to show 
a violent death, and to raise the presumption, in the absence of con- 
trary evidence, that it was accidental. 

(For other cases, see Insurance, Cent. Dig. §§ 1166-1169, 1659-1662, 1664; 
Dec. Dig. §§ 455, 646[6].) 


Appeal from Circuit Court, Buchanan County; Chas. H. Mayer, Judge. 

“Not to be officially published.” 

Action by Arthur J. Schmohl against the Travelers’ Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Judgment af- 
firmed, conforming to the decision of the Supreme Court reported in 266 
Mo. 580, 182 S. W. 740. 

See, also, 177 S. W. 1108. 


O. ©. Mosman, of Kansas City, and Vinton Pike, of St. Joseph, for 
Appellant. 
Robert A. Brown and A. L. Guitar, both of St. Joseph, for Respondent. 


TRIMBLE, J. 

On the 7th of June, 1912, the defendant insurance company 
issued to plaintiff an accident insurance policy, No. F.B-4420, 
insuring him in the sum of $10,000 against acidental loss of life, 
and certain bodily injuries, “while a passenger in or on a public 
conveyance provided by a common carrier for passenger service 
(including the platform, steps, or running board of railway or 
street railway cars).” The indemnity, in case of insured’s loss of 
life, was payable to his mother, Anna Schmohl, as beneficiary. 
Simultaneously therewith, but on a separate sheet of paper at- 
tached to said policy, the said defendant issued a “supplement,” 
wherein the company insured “Anna Schmohl, the mother of in- 
sured under policy No. F.B-4420 issued to Arthur J. Schmohl,” in 
the principal sum of $5,000, against accidental loss of life, and 
certain specified bodily injuries, “while riding as a passenger in a 
railway passenger car.” ‘The supplement provided that :— 

“Indemnity for loss of life shall be paid to the insured under 
the policy to which this supplement is attached. All other benefits 
shall be paid to the person insured by this supplement.” 

It further provided that :— 

“The insurance under this supplement shall commence on the 
date below, and end when the insurance under the policy ends, or 
at such earlier date as the person insured by this supplement shall 
attain age sixty, and is subject to all the terms and conditions of 
the policy.” 
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The supplement contained the still further provision :— 


“That the person insured by this supplement signs consent be- 
low to the insurance herein given and warrants all the following 
statements to be true.” 

Then follow certain statements giving the age, height, weight, 
residence, occupation, physical condition of Mrs. Schmohl, and her 
relation to the insured. The supplement was signed by the com- 
pany’s president and department secretary, and countersigned by 
its cashier in the same way as was the policy. Below said signa- 
tures is the following :— 

“T consent hereto, and warrant the above statements to be true. 
| Signed] Anna Schmohl.” 


No additional premium was required to be paid by the supple- 
ment; the stipulated premium in the policy to plaintiff being the 
consideration for the obligations assumed by defendant in both 
policy and supplement. 

On June 20, 1913, while both obligations were in full force and 
effect, the mother, Anna Schmohl, was accidentally killed by fall- 
ing or being thrown from the platform of a passenger train, on 
which she was, at the time, riding as a passenger from Esslingen 
to Nuertengen, Germany. 

Proof of the death of said Anna Schmohl, and of the circum- 
stances under which it occurred were, in due time, submitted by 
plaintiff to the company, and demand was made for the $5,000 
provided for in the supplement. The company denied liability and 
refused to pay, contending that the injuries causing the death of 
said Anna Schmohl were not sustained by her “while riding as a 
passenger in a railway passenger car” within the meaning of said 
policy and supplement. Thereupon plaintiff brought this suit to 
recover the indemnity. 

The petition is not set out in full in the record, but the abstract 
states that it alleged the issuance by defendant to plaintiff of the 
policy of insurance numbered F.B.—-4420, wherein it agreed to pay 
plaintiff, in the event of the death of his mother, Anna Schmohl, 
resulting from violent and accidental means while riding as a 
passenger in a railway passenger car, the sum of $5,000, which 
policy was attached to the petition as Exhibit A; that on June 
20, 1913, while riding as a passenger in such a car, the said Anna 
Schmohl was killed by falling from said car; that full proof of 
death was made and payment demanded, which defendant, with- 
out just cause, refused to do; wherefore judgment for said sum, 
with interest, penalties, and costs, was prayed. Defendant en- 
tered its voluntary appearance, and filed answer denying each and 
every allegation of the petition. 

The parties waived a jury and submitted the cause to the trial 
court upon an agreed statement of facts, which, in addition to all 
the other facts hereinabove set out, detailed the circumstances 
under which Mrs. Schmohl met her death and set forth the re- 
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spective positions of plaintiff and defendant and the precise point 
in controversy which they sought to have adjudicated. 


With reference to the circumstances under which Mrs. Schmohl 
met her death, the agreed statement of facts shows that the cars 
of the train on which she was traveling were similar, in form 
and arrangement, to the ordinary passenger coach in this coun- 
try, except that the cars have no vestibules and the platforms 
at the ends of the cars are not inclosed. When the cars are 
coupled, the platforms do not approach close to each other, but a 
space of some width is left between them which is bridged by a 
piece of sheet iron extending from one platform to the other; 
slightly arched in the center, and with no chains or guards to 
protect a person in going from one car to another on said bridge. 
A sign was posted on the inside of the door of each car notifying 
the passengers that “stepping onto the platform and stepboards 
while the car is in motion is forbidden.” 


The agreed statement of facts also shows that Mrs. Schmohl 
entered said car and was seated therein as a passenger where pas- 
sengers were provided with seats and accustomed to ride; that 
she was accompanied by a friend, Frau Pauline Frank; that 
while they were seated in the car, and after the train had started, 
Mrs. Schmohi announced her intention of going into the next 
car to see if a mutual friend, whom they were expecting to use 
the same train, was there. Her friend tried to persuade her not 
to do so, telling her it was forbidden to leave the car while the 
train was in motion, and that there was a penalty for so doing. 
Mrs. Schmohl replied that she always did it in America, and, 
leaving her seat, went through the door in the end of the car onto 
the platform while the train was in motion at a high rate of 
speed. No one saw her fall from the train, nor does it appear, 
nor is it known. by what means or from what cause she fell from 
the platform, but it is agreed that after she passed through the 
door onto the platform, and while thereon, she fell or was thrown 
from the train to the ground, receiving injuries from which she 
instantly died. 

Paragraph 7 of the agreed statement of facts says :— 


“The contention between the parties arises upon the construc- 
tion to be given to the beneficiary supplement and particularly to 
that clause thereof reading ‘against loss resulting from bodily in- 
juries effected * * * while riding as a passenger in a railway 
passenger car,’ etc.; the plaintiff claiming that it should be held 
upon the facts stated, that the deceased sustained said injuries 
while riding as a passenger in a railway passenger car within the 
meaning of the clause quoted, while the defendant claims that it 
should be held upon such statement of facts that said injuries 
were not sustained by deceased while riding as a passenger within 
a railway passenger car within the meaning of said policy and 
supplement. ‘The policy and supplement attached to plaintiff’s 
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petition are to be considered a part of this stipulation as though 
copied herein.” 

In paragraph 10 of said stipulation it is said :— 

“The parties understand that the court must first construe the 
terms of the policy and supplement, and in so doing and in ren- 
dering its decision will not be controlled or influenced by any 
descriptive word used herein, because the parties themselves are 
not intending by anything herein contained to agree upon any 
construction of the policy and supplement so as to determine 
whether thereunder an insured is riding as a passenger in a rail- 
way passenger car when on the platform.” 

The agreed statement of facts then stipulated that if, on the 
facts, the law is with plaintiff, he should have judgment for the 
amount stipulated to be paid by said supplement, with interest and 
costs of suit, but that if upon said facts the law is with the de- 
fendant, judgment should go for it. 

The trial court refused all declarations of law asked by de- 
fendant which declared, in various forms, that the injuries caus- 
ing the death of Anna Schmohl were not effected or sustained 
“while she was riding as a passenger in a railway passenger car”; 
that the words of the supplement “in a railway passenger car” 
do not include the platform or any of its attachments; that the 
word “in,” as used in the passage quoted, signifies “interior,” or 
“within,” or “inside,” and cannot be distorted to import “on” or 
“about”; and that, as she fell while on the platform going from 
one car to another, she was not inside of said railway passenger 
car, and therefore not in said car. Thereupon judgment was 
rendered in favor of plaintiff for the $5,000 indemnity with in- 
terest and costs. Defendant appealed to this court, where the 
appeal was heard at the March term, 1915. In an opinion writ- 
ten by Judge Johnson the judgment was reversed. See 177 S. W. 
1108. This court entertained the view that, while the covenants 
in the supplement were independent of and divisible from those 
of the policy, yet, as the two obligations were executed at the 
same time, and were supported by one consideration, as the 
indemnity for the loss of life provided for in the supplement was 
payable to the insured in the policy to which the supplement was 
attached, as the supplement in express terms referred to the 
policy, the insurance in the former commencing with the latter, 
existing only so long as the latter existed and ending when it 
ended, and was expressly made “subject to all the terms and 
conditions of the policy,” therefore, the two obligations were one 
contract, in the sense at least that the difference in the language 
used in each to describe the place in which the insured must re- 
ceive the injuries in order to render the insurer liable, might be 
compared in ascertaining what was the intention of the parties 
when they used the words “while riding as a passenger in a rail- 
way passenger car” in the supplement. We were of the opinion 
that the phrase “while a passenger in or on a public conveyance 
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* * * (including the platform, steps, or running board of 
railway or street railway cars)” was of broader import than the 
words “while riding as a passenger in a railway passenger car,” 
considering the difference in the subjects of insurance, the varying 
language used, and the fact that the term “passenger car” is more 
restrictive than the term “public conveyance,” which, as applied 
to a steam railway, refers to the whole train rather than to a car, 
which is only a unit of such a conveyance; and that in the light 
of these different expressions in the two obligations, which differ- 
ences were of necessity known and consented to by both deceased 
and insured, the phrase “while riding as a passenger in a railway 
passenger car” was used and was understood by the parties as 
meaning precisely what it said, namely, in, in the sense of inside 
of, the car. It would seem that we were not without authority in 
thinking that inasmuch as the supplement referred to the policy 
and said it was “subject to all the terms and conditions of the 
policy” the two could be considered together. St. Louis vs. La- 
clede Gaslight Co., 155 Mo. 7, loc. cit. 17,55 S. W. 1003; Johnson 
County vs. Wood, 84 Mo. 489, loc. cit. 507; Briggs vs. Munchon, 
56 Mo. 467; West vs. Bretelle, 115 Mo. 653, 22 S. W. 705; 
Bishop on Contracts, § 382; Beckwith vs. Talbott, 95 U. S. 289, 
24 L. Ed. 496; Mercier vs. Missouri, etc., R. Co., 54 Mo. 512; 
9 Cyc. 582. Nor was such view in our judgment weakened by 
paragraph 10 of the stipulation filed in the case which says :— 

“The parties understand that the court must first construe the 
terms of the policy and supplement.” 

However, on certiorari, the Supreme Court held (266 Mo. 580, 
182 S. W. 740) that this court erred in looking at the language of 
the policy and in comparing the difference between the terms used 
in it and those used in the supplement, in order to determine what 
was meant in the latter, and held that in so doing we failed to 
follow the rule announced by the Supreme Court in Trabue vs. 
Dwelling House Ins. Co., 121 Mo. 75, 25 S. W. 848, 23 L. R. A. 
719, 42 Am. St. Rep. 523; and Owings vs. McKenzie, 133 Mo. 
323, 33 S. W. 802, 40 L. R. A. 154, and for that reason quashed 
our judgment. 

Under the decision of the Supreme Court the case is again 
before us for consideration, but, in passing upon the rights of the 
parties, we cannot look to the terms of the policy, nor compare 
the difference in the language and terms used in it with those in 
the supplement. ‘The liability of defendant is to be determined 
without reference to plaintiff’s policy, but solely upon the language 
contained in the supplement, construed in the light of the law laid 
down by the courts in reference to the construction peculiar to 
insurance contracts. ‘The liability of defendant must be deter- 
mined as if the supplement were the only obligation entered into 
by it. 

{1, 2] Considering the language of the supplement alone, as 
we are now required to do, it must be held that the words “while 
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riding as a passenger in a railway passenger car” are broad 
enough to create liability for indemnity on account of the death 
of Mrs. Schmohl, under the circumstances detailed in the agreed 
statement of facts. It is a well-known rule of construction of 
insurance contracts, which are prepared entirely by one of the 
parties, the insurer, skilled in the use of words and required to 
clearly, definitely, and explicitly state any special and particular 
limitations it intends to place upon its liability which are not re- 
vealed in language when interpreted according to its general and 
ordinarily accepted meaning, that, unless such limitations are 
clearly stated, a provision reasonably susceptible of two meanings, 
one of a broader and the other of a narrower scope, will be given 
that interpretation which is most favorable to the insured. Now, 
in ordinary acceptation, the word “in” is interchangeable with 
“on” when used to describe the location of persons under cir- 
cumstances similar to that covered by the supplement. Andrews 
vs. State, 8 Ga. App. 700, 70 S. E. 111; 4 Words and Phrases, 
3464; King vs. Travelers’ Ins. Co., 101 Ga. 64, 28 S. E. 661, 65 
Am. St. Rep. 288; Berliner vs. Travelers’ Ins. Co., 121 Cal. 458, 
53 Pac. 918, 41 L. R. A. 467, 66 Am. St. Rep. 49; Tooley vs. 
Railway Pass. Assur. Co., 24 Fed. Cas. 53, No. 14098. As said 
by Judge ‘Thayer in his dissenting opinion in the case of A®tna 
Life Ins. Co. vs. Vandecar, 86 Fed. 290, 30 C. C. A. 56:— 

“In ordinary conversations persons are often heard to say that 
they came ‘by train,’ or ‘on a train,’ or ‘in a train,’ withot intending 
to indicate by either form of expression the particular place in 
that conveyance which they occupied.” 

Or, as said by Mr. May in his work on Insurance, vol. 2, § 524: 

“A person may be said to be traveling in a carriage while alight- 
ing therefrom, until he has completely disconnected himself and 
landed. And an accident happening to the insured after the train 
has stopped at the station by slipping off the step of the car is a 
railway accident ‘in a carriage on a line of railway.’ ” 

The weight of authority upholds the view that an insurance 
contract providing for indemnity for loss of life through acci- 
dental means sustained “while riding as a passenger in a railway 
passenger car” covers and includes the platform thereof in the 
absence of any language clearly showing that “in” in such con- 
nection was meant and understood to mean “within the interior 
of the car.” Looking at the supplement alone and regarding only 
the language therein used, there is nothing to indicate that any 
exception was to be made if the fatal injury occurred while on 
the platform of the car instead of while on the inside thereof. 
As said in Preferred Accident Ins. Co. vs. Muir, 126 Fed. 926, 
61 C. C. A. 456 :— 

“Tf it was ‘iritended to exclude from the benefit of the policy 
death resulting from an injury occurring while the insured was 
upon the platform of a moving car, it was easy to say so. Had 
this been the intention, presumably it would have been expressed.” 
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[3] According to the stipulation in regard to the facts the only 
issue submitted was the question whether the death of Mrs. 
Schmohl occurred “while riding as a passenger in a railway pas- 
senger car.” The question whether the plaintiff had made a prima 
facie showing of a violent and accidental death was not submitted. 
Be that as it may, the agreed statement of facts was clearly suffi- 
cient to show a violent death and to raise the presumption, in the 
absence of contrary evidence, that it was accidental. Travelers’ 
Ins. Co. vs. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, 32 L. 
Ed. 308; Paul vs. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 
347,3 L. R. A. 443, 8 Am. St. Rep. 758; Lovelace vs. Travelers’ 
Protective Ass’n, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 
47 Am. St. Rep. 638; U.S. Mutual Accident Ass’n vs. Barry, 131 
U.S. 104, 9 Sup. Ct. 755, 33 L. Ed. 60; Beile vs. Travelers’ Pro- 
tective Ass’n, 155 Mo. App. 629, 135 S. W. 497. 

The judgment is affirmed. All concur. 


————_0+@-—__—- 


SUPREME COURT OF APPEALS OF VIRGINIA. 


GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORP., Ltp., 
US. 
MURRAY.* 


1. INSURANCE—ACCIDENT INSURANCE—ACTION ON POLICY 
—SUFFICIENCY OF EVIDENCE—ACCIDENT. 

In an action under an accident policy covering “bodily injuries effected 
directly and independently of all other causes through accidental 
means,” evidence held not to show that the erysipelas of which the as- 
sured died was accidentally caused by the rubbing of his foot by his 
shoe. 

(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722; Dec. Dig. 
§ 665[5].) 


4. INSURANCE—CONTRACTS—CONSTRUCTION. 


Contracts of insurance are to be considered most strongly against in- 
surer, and in favor of the assured. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


5. INSURANCE-——-ACCIDENTAL INSURANCE—ACTION ON 
POLICY—BURDEN OF PROOF. 

In an action to recover upon a policy of accident insurance, covering 
“bodily injury, effected directly and independently of all other causes 
through accidental means,” the plaintiff has the burden of bringing 
himself within its provisions by proving an accidental injury to the 
assured. 

(For other cases, see Insurance, Cent. Dig. §§ 1659-1662, 1664; Dec. Dig. 
§ 646[6].) 

* Decision rendered, Nov. 6, 1916. 90S. E. Rep. 620. 
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6. INSURANCE—ACCIDENTS—PRESUM PTION—DEATH—NATU- 
RAL CAUSES. 


Death is to be presumed to be the result of natural dissolution rather than 
of accidental injury. 


(For other cases, see Insurance, Cent. Dig. §§ 1659-1662, 1664; Dec. Dig. 
§ 646[6].) 


Error to Law and Chancery Court of City of Norfolk. 

Action by Jenny W. Murray against the General Accident, Fire & 
Life Assurance Corporation, Ltd. Judgment for plaintiff, and defendant 
brings error. Reversed, and judgment entered for the defendant. 


R. R. Hicks, of Norfolk, for Plaintiff in Error. 
E. R. F. Wells, of Norfolk, for Defendant in Error. 


CARDWELL, P. 

This action was brought by Jenny W. Murray against the Gen- 
eral Accident, Fire & Life Assurance Corporation, Ltd., to re- 
cover the amount claimed to be due on a policy of accident insur- 
ance which had been issued to plaintiff's husband, William L. 
Murray, by the defendant. 

The defendant pleaded the general issue, nonassumpsit, to which 
the plaintiff replied generally, and also filed two special pleas, the 
substance of which was that the policy sued on was issued to the 
insured upon the faith and belief that certain statements made by 
him in a written application therefor and intended as warranties 
were true, but were by the assured knowingly falsely made, and 
that but for these false statements in his application for the policy, 
which were material, the policy sued on would not have been is- 
sued; upon which special pleas the plaintiff joined issue. 

Evidence was introduced by both parties in support of their 
respective contentions, and thereupon the defendant demurred to 
the evidence, in which demurrer the plaintiff joined, and the court 
overruled the demurrer and entered final judgment in favor of 
the plaintiff against the defendant for the amount of the policy 
of insurance sued on, $4,500, with costs, to which judgment this 
writ of error was allowed. 

On March 8, 1914, the assured, William L. Murray, a resident 
of Norfolk city, Va., was taken sick with a very mild case of 
smallpox, the case being so mild that the attending physician ex- 
perienced considerable difficulty in diagnosing it as smallpox, and 
it was not until March 14, 1914, that the case was reported as 
smallpox to the health authorities of the city of Norfolk, on which 
day the patient was removed from his residence to Craney Island, 
the detention station for smallpox cases, established by and under 
the authority of the health board of the city of Norfolk; and, 
according to the attending physician, Dr. Sleet, at Craney Island, 
the assured’s case of smallpox was so mild that he was not con- 
fined to his bed over two or three days, but was up and walking 
around his room, which testimony is borne out by one Henry F. 
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Barr, another smallpox patient at Craney Island, who occupied 
the same room with the assured. On March 25 or 26, 1914, the 
Wednesday or Thursday before the assured left Craney Island, 
he having practically recovered from smallpox and had been told 
by Dr. Sleet that he was going to clear him up and send him home 
shortly, he put on a pair of new high tan shoes, which he had 
owned for ten days or two weeks and had worn some before 
going to Craney Island, but had not worn before at the island, 
and took a walk around the island. Coming back to his room 
about 4 or 5 o’clock that night, he said to his companion, Barr, 
that “his foot was hurting him by smarting.” Nothing further 
was said about it that night, but the next morning the assured 
had a high fever, lounged around the room, and did not eat any 
breakfast, and on March 28th or 29th a case of erysipelas de- 
veloped in his leg. On the night of the 30th of March he was 
carried to his home, where he died from the effects of the erysipe- 
las about two weeks later. 

It was the contention of the plaintiff at the trial that the death 
of the assured was the result of a bodily injury caused through 
accidental means, namely, the rubbing of his foot by his shoe; 
that through an abrasion of the skin caused in this way, the 
erysipelas germ entered his body, causing the erysipelas, which 
led to his death; and that death brought about in this way was 
covered by the policy of insurance on which this action is based. 

The defendant, on the other hand, contended that the evidence 
was not sufficient to show that the assured came to his death by 
reason of bodily injuries effected through accidental means, and, 
further, that the policy of insurance was rendered void by reason 
of an alleged false and fraudulent answer made by the assured 
in his application for the policy. 

[1-4] The question whether or not the assured’s death was the 
result of “bodily injuries effected directly and independently of 
all other causes, through accidental means,” involves two compo- 
nent inquiries, the first of which is, Was the erysipelas of which 
the assured died caused by an accident, namely, the rubbing of 
his foot by his shoe? In other words, the assured having died, 
as is not controverted, of erysipelas, how was this erysipelas, the 
beginning of his death, caused ? 

We have stated in a general way the facts which the evidence 
proved or tended to prove, as to assured’s stay at Craney Island, 
the detention station for smallpox cases, his condition at the time 
he was sent to his home, where he died about two weeks later, 
etc., and we will now review more in detail the evidence relied 
on by the plaintiff to sustain her contention that the erysipelas, of 
which the assured died, was caused by the rubbing of his foot by 
his shoe. This evidence is given by the witness, Barr, who was, 
as stated, occupying the same room with the assured at that time, 
and the plaintiff testifying on her own behalf. 

The substance of the testimony given by Barr as to what he 
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saw on the evening it is claimed that assured’s foot was rubbed 
by his shoe is :— 

“He was walking around the room, and healing rapidly, and 
was wearing slippers like any one else, and one evening he put 
on a high pair of tan shoes. He walked around on the island and 
came back about 4 or 5 o’clock, to the best of my recollection, and 
came back and sat around. They generally retired about 7 or 8 
o'clock, sometimes later, and before retiring he sat on the edge of 
the bed, and he says tome, * * * he said, his foot was hurt- 
him by smarting.” 

After stating that he the next night examined assured’s foot, 
witness Barr says :— 

“He had a small rubbed place, just a fraction above his ankle 
bone, a ‘reddish place.’ I did not want to discourage him, but it 
looked to me like erysipelas, but I did not know, but he showed 
it to the doctor when the doctor came again. The doctor came 
over in the afternoon, and taken his temperature, and it regis- 
tered 102, and he examined him. He told him he didn’t see any- 
thing the matter with his lungs or anything, but thought he had 
* * * [here witness was stopped].” 

The witness was then asked as to when Dr. Sleet first saw as- 
sured’s leg, after it became infected, and if he remembered what 
Dr. Sleet did, to which witness replied :— 

‘He looked at it and said it was caused by the infection of the 
shoe.” 

Dr. Sleet was questioned with regard to this, and while he did 
not deny it, said that ke did not remember, but did state, posi- 
tively that he saw “the point of infection,” and that it was “be- 
tween his ankle and heel,” and not above the ankle bone. The 
witness Barr had stated that the small rubbed place he saw was 
“just a fraction above his (assured’s) ankle bone, a reddish place.” 

Plaintiff testified that when the assured went to Craney Island 
he carried with him a pair of tan shoes, which he had owned 
about two weeks or ten days before he left, and that when he 
came back from Craney Island his temperature was 104; that 
his right limb was swollen up to his knee, and the next morning 
she found a place on the side of his foot the size of the end of her 
finger, which looked “rubbed, and was crinkled and rough like 
one’s finger would be when in water.” Her testimony on this point 
is as follows :— 

“Q. Did you have occasion to examine Mr. Murray’s foot and 
leg after he came back from Craney Island? A. Not that night. 
I did the following morning, after the doctor came and was dress- 
ing it, and the nurse and I found a place on the side of his foot. 

“Q. What size place? A. It was the size of the end of the 
finger, and looked rubbed, and was crinkled and rough like your 
finger would be when in water. 

“Q. Which foot? A. The right foot, between the heel and the 
ankle bone on the inside of the foot. 
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“Q. What kind of shoes did Mr. Murray take with him to 
Craney Island? A. A pair of new tan shoes, that he had had 
about two weeks, the first pair that he had had for several years. 

“Q. Had he worn those much before he went to Craney Is- 
land? A. No; they were new, just two weeks or ten days be- 
fore he left.” 

It is to be observed that the witness, Barr, says he saw a place 
above the ankle of the assured which looked like it had been 
rubbed, which was twenty-four hours after the assured’s walk 
in the high shoes, but neither he nor the plaintiff, Mrs. Murray, 
undertake to say that it was rubbed by the shoe, or how rubbed. 
Dr. Payne, the attending physician after, as well as before, the 
return of the assured from Craney Island to his home, and who 
was put on the witness stand by the plaintiff, did not see this 
rubbed place located by the witness, Barr, above the ankle joint, 
but by the plaintiff, Mrs. Murray, between the ankle joint and the 
heel, nor did any other witness see it. But whether the rubbed 
place—“a reddish place”—which Barr saw and located as “just 
a fraction above the ankle bone,” was the same “rubbed, crinkled, 
and rough looking place like one’s finger when in water” which 
Mrs. Murray discovered and says she pointed out to the doctor, 
and which, according to their recollection, was between the heel 
and the ankle bone, or whether there were two separate and 
distinct abrasions or reddish places on the assured’s ankle, is, we 
think, wholly immaterial, as the vital question presented at the 
threshold of the case for determination is whether or not the 
evidence is sufficient to have warranted a jury in finding that this 
abrasion or reddish, crinkled looking place was caused by the 
rubbing of assured’s shoe, and through which rubbed, etc., place 
the erysipelas germ entered his body, thereby causing his death. 
Barr only says that it looked like it had been rubbed, and his 
statement. that it looked to him like erysipelas, and that he called 
Dr. Sleet’s attention to it, and that the latter said it was “caused 
by the infection of the shoe,” is wholly without probative force: 
First, because the statement that it looked to the witness like ery- 
sipelas is an unwarranted statement from one not shown to be 
competent to express an opinion on such a subject; and, second, 
because there is no evidence whatever in the case to prove, or 
tending to prove, that the assured ever had a tight shoe, or that 
a shoe, tight or otherwise, rubbed his foot. The assured, when 
he complained of his foot hurting by smarting, said nothing about 
his shoe having rubbed his foot, so that if Dr. Sleet ever said that 
the place pointed out to him by Barr was “caused by the infection 
of the shoe,” it was but an expresion of an opinion, having no 
foundation other than conjecture and speculation to support it. 

The medical or expert testimony in the case, which is practically 
not controverted, shows that erysipelas is a disease caused by the 
entrance of a germ through an abrasion or some break of the 
skin; that it is necessary for there to be an abrasion or break in 
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the skin in order for this germ to enter, and that the disease is not 
caused by any internal disorders. But it is also in proof that this 
particular germ frequently enters the body as a sequela of small- 
pox, which consists of numerous small pustules, or sores, on the 
body which penetrate the skin. Dr. Sleet, a practicing physician 
for thirteen years, and who, as city physician of the city of Nor- 
folk, had an experience in two epidemics of smallpox and had 
treated during this experience some 3,000 cases, testifies in this 
case that he treated 702 cases of smallpox during the year that 
the assured, Murray, died, and among this number there were 33 
cases of erysipelas as a result of the smallpox, and this was not 
considered by Dr. Sleet a large percentage. He further states 
that the year before two or three out of 75 cases of smallpox 
developed erysipelas. Dr. Sleet was asked the following ques- 
tions, and gave the following answers thereto :— 

“Q. Now, doctor, until the (smallpox) sores are entirely healed, 
there are abrasions in the skin, are there not? A. Yes, sir. 

“Q. Through which erysipelas may enter? A. Yes, sir. 

“Q. You did not observe any particular point of infection 
when you first examined Mr. Murray, did you? A. I saw the 
point of infection; yes, sir. 

“Q. Where was it? A. Between his ankle and heel. 

“Q. (By the Court.) You mean by that the germ had gotten in 
there? A. Between the ankle and the heel; yes, sir. 

“OQ. When you found—after you discovered Mr. Murray was 
suffering from erysipelas, had the body been cleared of the small- 
pox? A. It had not. 

“Q. At that time the sores were still there? A. Yes, sir. 

“©. And there were weak places in the skin? A. The scabs 
had not come off in a good many places when he was taken sick. 

“Q. At the time that he was taken sick, there were open places 
that would be subject to infection from smallpox? A. I pre- 
sume so,” 

Dr. Schenck, the health commissioner of the city of Norfolk, 
who had charge of the smallpox cases occurring at the time that 
the assured, Murray, had it, testified as follows :— 

“What are amongst the sequele of smallpox? A. Abscesses, 
carbuncles, different kinds of infection, erysipelas, and inflamma- 
tion. The various types of which are recognized by all authorities 
as being quite apt to follow smallpox.” 

The witness further testified on cross-examination that accord- 
ing to all the authorities it was necessary that there should be an 
abrasion, an opening of some kind in the skin, for erysipelas to 
enter: that even if the germs were to enter through one of the 
smallpox pustules, there would have to be some sort of rubbing 
of that part, any opening in the skin, or any part of the cutaneous 
tissue would govern. 

“Q. If a scab had formed over the pustule, it would be neces- 
sary for the scab to be rubbed off? A. My opinion, I would not 
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think it would enter the ordinary scab over a sore. It would 
have the scab cover against the infection. 

“Q. (By the Court.) You say the germ could be protected by 
the scab? A. It could get under it. I don’t say the scab entirely 
seals it. 

“Q. There would be an opening in the scab for it to get in? 
A. There must be; yes, sir.” 

Upon further cross-examination the witness stated that to some 
extent the scab on a smallpox pustule acted as a protection; that 
there would be nothing unusual for a germ to enter a rubbed place 
on the ankle caused by the rubbing of a shoe, and that he had 
known of it in his own experience. 

“Q. (By counsel for defendant.) What you meant by saying 
that the scab was not germ proof? A. I don’t consider a scab 
germ proof.” 

A book written by Dr. Osler, a recognized authority, was in- 
troduced by plaintiff, and in it, speaking of smallpox cases, this 
language appears :— 

“Erysipelas is not common. When it does occur it comes on in 
the third week of the disease. Considering the number of strepto- 
cocci which are present in the lesions, and the opportunity of in- 
fection, it is surprising that this infection is not more frequent.” 

That learned author also says :— 

“Convalescence should not be considered established until the 
skin is perfectly smooth and clean, and free from any trace of 
scabs” 

—which statement coincides with the view testified to by Dr. 
Sleet in this case, who said :— 

“T don’t consider smallpox clean until clear of sores.” 

Writings by Dr. John MacCombs of Southeastern Smallpox 
tlospital, were read from as evidence in the case, and that learned 
authority says :— 

“Erysipelas is not infrequent; it comes on during the scabbing 
stage or later, is apt to spread, and is accompanied by fever. 
When extensive, the constitutional symptoms may be severe, and 
the patient, if weakened by a severe attack of smallpox, may 
succumb.” 

Other recognized medical authorities were read from in the 
introduction of the evidence in the case, all of which bear out 
the theory that amongst the sequele of smallpox is erysipelas, 
which is not infrequent, and the patient is not free from danger 
“until the skin of the patient is perfectly smooth and clean, and 
free from any trace of scabs,” as Dr. Osler expresses it, or as 
Dr. Sleet states, “clear of sores.” 

In this case when Murray, the assured, was found to be suf- 
fering from erysipelas, his body had not been cleared of the 
smallpox; there were sores still there, as well as weak places in 
the skin, and there were open places that were subject to infection 
from the smallpox. So that the crucial question of fact presented 
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in the case was whether the infection of erysipelas, which resulted 
in the death of the assured, entered his body through the sores 
incident to smallpox, or was caused by an accidental rubbing of 
his foot by his shoe. In other words, Did the fatal erysipelas 
germ enter the body of the assured at the point which it is claimed 
was accidentally rubbed by his shoe, or through some abrasion or 
sore incident to the smallpox? This question is, of course, to be 
considered and answered in the light of the familiar and oft- 
repeated rule applicable to a demurrer to the evidence. 


The medical evidence given in the case is, as we have seen, un- 
controverted, and shows that erysipelas is a disease caused by the 
entrance of an infection through some break or abrasion of the 
skin, and further that this particular germ frequently enters the 
body as a sequela of smallpox, which consists of small pustules, 
or sores, on the body penetrating the skin, and that these sores, 
when “cleaned off,” leave a “reddish” spot in the skin. 


The learned counsel for the plaintiff earnestly and forcefully 
argues, citing numerous authorities to support the contention, that 
the evidence was sufficient to have warranted the jury in finding 
that the infection, causing the erysipelas in the assured’s leg result- 
ing in his death, entered through a rubbing or an abrasion caused 
bv his shoe, and therefore this court must so find. Without doubt 
the proof of an accident may be circumstantial, but the circum- 
stance proved must point directly to the main fact in issue, and 
not be such as to lead merely into a labyrinth of surmises and 
conjectures. The finding of the jury or of the court cannot be 
based upon conjecture, guess, or random judgment, rather than 
upon reliable or established facts shown in the evidence. 


It would serve no good purpose to undertake to review the 
numerous authorities cited as supporting plaintiff’s contention in 
this case. The case is analogous to that class of cases frequently 
considered and ruled upon by this court, in which damages were 
sought to be recovered for injuries resulting from an accident 
alleged to have been caused by the negligence of the defendant, 
and wherein it has been uniformly held that the burden of show- 
ing negligence by a preponderance of the evidence was on the 
plaintiff, and if the injury might have resulted from one of two 
causes, for one of which the plaintiff was responsible, but not 
for the other, the plaintiff could not recover; neither could he 
recover if it was just as probable that the damage was caused by 
the one as by the other. N. & W. Ry. Co. vs. Poole’s Adm’r, 
100 Va. 148, 40 S. E. 627; C. & O. Ry. Co. vs. Heath, 103 Va. 
64, 48 S. E. 508, and cases cited. 


[5] It is true that contracts of insurance are to be construed 
most strongly against the insurer and in favor of the assured, but, 
both upon reason and authority, the right to recover upon the 
policy sued on must be established by a preponderance of the 
evidence adduced in the case, and not be based merely upon con- 
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jecture, guess, or random judgment; that is, upon mere suppo- 
sition without a single known fact. 

[6] In order for the plaintiff to recover in this action, the 
burden is upon her to bring herself within the provisions of the 
contract of insurance by proving an accidental injury to the as- 
sured, and there is no presumption to aid her in this proof, since 
the well-established rule of law, according to all the authorities, 
is, that when death occurs it is to be presumed to be the result 
cf natural dissolution rather than of accidental injury. 

The proof of the alleged accident in the case of Carnes vs. Iowa 
Traveling Men’s Ass’n, 106 Iowa, 281, 76 N. W. 683, 68 Am. St. 
Rep. 306, was quite similar in character and quantity to the proof 
in the case at bar, and in the court’s opinion in that case it is said: 

“Now, it is impossible to say, from the evidence, whether 
Carnes took more morphine tablets than he intended to take, or 
whether he took just what he did intend, and misjudged their 
effects. Death might have been occasioned in either way, and 
one is as likely as the other. Under such circumstances, can it 
be left to the jury to guess which? The burden of proof was 
upon the plaintiff to show that death resulted from an accidental 
cause, and, the evidence leaving this unestablished, she failed to 
make out a case. It is said, however, that death will be presumed 
to have resulted from accident, and that the burden of proof is 
upon the defendant to show the contrary. But an examination 
of the cases does not sustain this contention. They go no fur- 
ther than to hold that, where the insured has introduced evidence 
tending to show an injury to be the result of an accident, the 
burden of proof is on the insurer to establish as a defense that 
the insured was within some exceptions of the policy. * * * 
The plaintiff wholly failed to prove the cause to have been acci- 
dental, and this will not be presumed. It was necessary to do 
this in order to bring the case within the terms of the policy.” 

See, also, Kling vs. Masonic Frat. Ass’n, 104 La. 763, 29 
South. 333. 

Plaintiff in this case necessarily has to rest her right to a recov- 
ery upon the evidence given by herself and her witness, Barr, who 
occupied with the assured the same room at the Craney Island de- 
tention station. An analysis of Barr’s testimony shows that while 
the assured, Murray, put on the tan shoes one afternoon and 
walked out, returning about 4 or 5 o’clock, he made no complaint 
until about bedtime, and then only said his foot hurt him by smart- 
ing, but Barr does not pretend to say why assured’s foot was 
smarting, nor offer any explanation of this remark by the assured. 
Nor did he examine assured’s foot at that time, nor until the 
evening of the day following, and says that he then saw a “small 
reddish place” above the ankle bone, and concluded that it was 
rubbed, but does not undertake to say how it was rubbed, and that 
it was in fact rubbed was necessarily a guess or surmise on his 
part. When Barr noticed this reddish place above the ankle bone, 
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he showed it to Dr. Sleet, but the latter failed to observe that it 
was a rubbed place, and at the time that Dr. Payne examined as- 
sured, he failed to observe the “crinkled place,” testified to by 
the plaintiff as being between the ankle bone and the heel, so that 
neither of these physicians who were attending and treating the 
assured observed the phenomena which were subsequently testi- 
fied to by plaintiff and Barr. If, therefore, the “crinkly place” 
observed by plaintiff five days after the assured’s infection of 
erysipelas was a rubbed place, then it was a rubbed place not 
observed by Barr on the day after the rub is supposed to have 
taken place, because the only place, a “reddish place,” observed 
by Barr was just above the ankle bone. It is undisputed that the 
infection of erysipelas did not enter at the point just above the 
ankle bone noticed by Barr, and which he concluded had been 
rubbed, but at another place between the ankle bone and the heel, 
so that the case, in the light of this evidence, even if assured’s 
shoe should have rubbed his foot (which the evidence fails to 
disclose), shows the erysipelas entered at some other point and 
could not be considered as having been the direct, or even the 
indirect, result of the accidental rubbing of assured’s foot by his 
shoe. 

Of the cases cited in support of plaintiff’s contention that the 
evidence in the case is sufficient to have warranted the jury in 
finding that the rubbing of the foot by his shoe was the cause, 
independent of all other causes, of assured’s death, the case of 
Caldwell vs. lowa State, etc., Ass’n, 156 Iowa, 327, 136 N. W. 678, 
is, perhaps, more in point here, in which case the insured received 
a slight injury on his cheek, causing a slight abrasion of the skin, 
which resulted in erysipelas, from which disease he died, and the 
defense made to the action to recover the amount of insurance 
stipulated for in the policy sued on was that the death of the as- 
sured was the result of bodily infirmity and disease, not the re- 
sult of violent and external injury, and the court held as follows: 

“Where death results from erysipelas, which follows as a 
natural, though not as a necessary, consequence of an accidental 
wound upon the check, it may be deemed the proximate result 
of the wound, and not of the disease, within the requirements of 
an accident [insurance] policy that death must result solely by 
accidental means. 

“Tn an action on an accident insurance policy, evidence of the 
existence of a slight wound upon the cheek was sufficient to sup- 
port a finding that the * * * wound was ‘violent and external,’ 
and that ‘the burden was on the plaintiff to show, not only the 
death of the insured, but also that it was caused by violent, acci- 
dental, and external means.’ ” 

The case here is very different, in that there is no evidence, as 
we view it, to support the theory of the plaintiff that assured 
Murray’s foot had been rubbed by a tight shoe, causing an abra- 
sion of the skin, through which the erysipelas germ entered and 
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caused his death. As we have seen, no one testifies in the case 
that assured ever had a tight shoe, or that a shoe, tight or other- 
wise, rubbed his foot. Instead of showing that the shoe it is 
claimed rubbed his foot was the “new high tight shoe,” graphically 
described in the argument of counsel for plaintiff, it is testified by 
the plaintiff herself that the shoes in question had been ownd by 
assured for two weeks prior to his going to the detention hospital 
on Craney Island, and been worn some by him, and were 
taken by him to the island when he was sent there. Not only so, 
but the proof for plaintiff is that when the erysipelas germ entered 
assured’s foot at a point below the ankle bone, there were not only 
red places all over his body, due to smallpox, but pustules, or 
sores of smallpox, were still upon his body, through which, it is 
shown, without contradiction, that the fatal erysipelas germ might 
have entered. 

Juries, as well as courts of law, are called upon to adjudge 
cases on facts and reasonable inferences from these facts, not 
upon surmise and conjecture as to what are the facts in a particu- 
lar case. As we view the evidence in this case, upon the defend- 
ant’s demurrer thereto, it is wholly insufficient to establish with 
reasonable certainty the fact, essential to plaintiff’s right to re- 
cover, namely, that the assured sustained an injury by the rub- 
bing of his foot by a shoe through which the germ of erysipelas 
entered and caused his death; and therefore such a finding by the 
jury would necessarily have been based solely upon conjecture, 
guess or random judgment, rather that upon any reliable or es- 
tablished facts appearing in the case. This view of the case 
renders it unnecessary to coysider other assignments of error. 

It follows that we are of the opinion that the trial court erred in 
overruling defendant’s demurrer to the evidence, and its judgment 
will be reversed, and judgment entered by this court for the de- 
fendant. : 

Reversed. 


-~—_——_@e@—__— 


MERRICK vs. TRAVELERS’ INS. CO. (No. 12019.)* 
(Kansas City Court of Appeals. Missouri.) 


INSURANCE—ACTION ON LIFE INSURANCE POLICY—QUES- 
TION FOR JURY—DEATH FROM CAUSE INSURED AGAINST. 
In action on life insurance policy of a dentist insuring against “septic 
poisoning, the result of external inoculation through accidental contact 
with septic matter,’ evidence that deceased was so inoculated from 
a patient afflicted with pyorrhea, with testimony of experts as to 
conclusions to be drawn from subsequent symptoms of deceased, 
although opposed by the testimony of experts of defendants, held to 


* Decision rendered, July 3, 1916. Rehearing denied, Nov. 6, 1916. 189 
S. W. Rep. 392. 
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warrant submission to the jury of the question whether death resulted 
from the cause insured against. 

(For other cases, see Insurance Cent. Dig. §§ 1745, 1763, 1764; Dec. 
Dig. § 668[11].) 


Appeal from Circuit Court, Jackson County; Thos. J. Seehorn, Judge. 

“Not to be officially published.” 

Action by Ollie B. Merrick against the Travelers’ Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Vinton Pike, of St. Joseph, and O. C. Mosman, of Kansas City, for 
Appellant. 
Sebree, Conrad & Wendorff, of Kansas City, for Respondent. 


a 


CIPRIANO vs. SOCIETA SAN SALVATORE.* 


(New York Supreme Court, Appellate Term, First Department.) 


INSURANCE— MUTUAL BENEFIT INSURANCE — BY-LAWS — 
SUBSEQUENT AMENDMENT AFFECTING BENEFITS — 
VALIDITY. 

Where a benevolent society’s by-laws provided that an amendment thereof 
might be made by a two-thirds vote of the enrolled members, an 
amendment, made in accordance therwith, limiting territory within 
which members must reside to be entitled to sick benefits, was binding 
on a member, without his signing the amendment or otherwise 
manifesting his approval, although, after adopting the amendment, the 
society, accepted payment of dues from him with full knowledge that 
he was a nonresident of the limited territory. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[2].) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Francesco Cipriano against the Societa San Salvatore. 
From a judgment of the Municipal Court for plaintiff, defendant appeals 
Reversed, and complaint dismissed. 


Argued October term, 1916, before Guy, Bijur, and Shearn, JJ. 


Jerome J. Licari, of New York City, for Appellant. 
P. Francis Marro, of New York City, for Respondent. 


* Decision rendered, Nov. 2, 1916. 161 N. Y. Supp. 284. 


a 


COLLINS vs. UNITED STATES CASUALTY. (No. 394).* 


(Supreme Court of North Carolina.) 


2. INSURANCE—ACTION ON POLICY—INSTRUCTIONS. 


In an action on a health policy, exempting from its provisions loss caused 
by sickness or disease contracted or existing prior to the issue of the 
policy, an instruction to the jury that should they find the loss re- 


* Decision rendered, Nov. 22, 1916. 90 S. E. Rep. 585. 
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sulted from sickness or disease which existed or was contracted before 
the policy was issued, they should answer “Yes” to the issue “was 
the loss caused by sickness or disease existing or contracted prior to 
the issuing of the policy,” was fully responsive to defendant’s special 
prayer for an instruction on the issue and more preferable than the 
requested instruction that “if the jury believed the evidence” it should 
answer the issue “Yes.” 


(For other cases, see Insurance, Cent. Dig. § 1778; Dec. Dig. § 669[10].) 


3. INSURANCE—ACTION ON POLICY—EVIDENCE—BURDEN OF 
PROOF. 


In such action, although the burden was on plaintiff to show a cause 
within the terms of the policy, and to make out a prima facie case 
he must show the existence of the policy and an illness after the in- 
surance was taken out, the burden was on the defendant to establish 
facts bringing the case within the exception or exemption, from lia- 
bility, withdrawing from the operation of the policy that which would 
otherwise be embraced by it. 

(For other cases, see Insurance, Cent. Dig. §§ 1659-1662, 1664; Dec. Dig. 
§ 646[6].) 


4. INSURANCE—FAILURE OF INSURED TO READ POLICY— 
NEGLIGENCE. 


Where insured under a health policy answered truthfully all questions as 
to previous illness, and was induced by the company’s agent not to 
read the application before signing it, the company was bound by the 
acts of the agent in failing to insert the answers in the application, 
and plaintiff's omission to read was excused and was not negligence 
which would exonerate the company. 


(For other cases, see Insurance, Cent. Dig. § 1001; Dec. Dig. § 379[7].) 


5. INSURANCE — CONSTRUCTION OF POLICIES — DOUBTFUL 
MEANING. 

Any doubtful meaning of a policy of insurance must be construed in 
favor of the insured. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


Appeal from Superior Court, Guilford County; Cline, Judge. 
Action by D. H. Collins against the United States Casualty Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Brooks, Sapps & Williams, of Greensboro, for Appellant. 
R. C. Strudwick and Justice & Broadhurst, all of Greensboro, for 
Appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF APPEALS OF NEW YORK. 


McALEENAN 


US. 


MASSACHUSETTS BONDING & INSURANCE CO.* 


INSURANCE—INDEMNITY INSURANCE—FAILURE TO APPEAL 
—LIABILITY. 


Where verdict was recovered against the holder of a policy of indemnity 
insurance for the death of a person through an accident covered by 
the policy, and the insurer agreed to appeal from the judgment, and 
assured its policyholder that an appeal had been taken but without 
the latter’s knowledge permitted the time within which to take an 
appeal to expire without taking it, the policyholder had a cause of 
action against the insurer. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Joseph A. McAleenan against the Massachusetts Bonding 
& Insurance Company. From so much of an order of the Appellate 
Division of the Supreme Court (173 App. Div. 100, 159 N. Y. Supp. 401), 
which reversed an order of the Special Term, in so far as it granted 
plaintiff judgment on his first cause of action and granted defendant’s 
motion for judgment in its favor, plaintiff appeals by permission, while 
defendant appeals by permission from so much of the same order as 
affirmed so much of the order of the Special Term as granted plaintiff 
judgment on his second cause of action; questions being certified. Order 
affirmed, and questions answered. 

Appeal by plaintiff, by permission, from so much of an order of the 
Appellate Division of the Supreme Court in the First Judicial Department, 
entered June 21, 1916, which reversed an order of Special Term in so 
far as it granted plaintiff judgment on the first cause of action and 
granted defendant’s motion for judgment in its favor. Appeal by de- 
fendant, by permission, from so much of the same order as affirmed so 
much of an order of Special Term as granted plaintiff judgment on the 
second cause of action. The action was brought on a policy of indemnity 
insurance. As his first cause of action, plaintiff seeks to recover an 
amount paid by him to satisfy a judgment for damages for death of a 
person through an accident covered by the policy. For a second cause of 
action plaintiff alleges that, a verdict having been recovered against him 
for the damages aforesaid, the defendant agreed to appeal from the judg- 
ment and assured plaintiff that an appeal had been taken, but without the 
knowledge of plaintiff permitted the time within which to take an appeal 
to expire without taking said appeal, and demands judgment for the 
negligence of the defendant in respect thereto. 

The following questions were certified :— 


“(1) Are the facts alleged as a first cause of action in the com- 
plaint herein sufficient to constitute a cause of action against the de- 
fendant? 


“* Decision rendered, Oct. 24, 1916. 114 N. E. Rep. 114. 
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_“(2) Are the facts alleged as a second cause of action in the com- 
plaint herein sufficient to constitute a cause of action against the de- 
fendant ?” 


Herbert C. Smyth and John Purdon, both of New York City, for 
Plaintiff. 
Clayton J. Heermance, of New York City, for Defendant. 


PER CurraM. 
Order affirmed, without costs; first question certified answered 
in the negative; second question answered in the affirmative; no 
opinion. 
Hiscock, Chase, Cuddeback, Hogan, Cardozo, and Pound, JJ., 
concur. Willard Bartlett, C. J., absent. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


MELCHER 
US. 
OCEAN ACCIDENT & GUARANTEE CORP., Ltp* 


1. INSURANCE— GUARANTY INSURANCE—CONDITION PRE- 
CEDENT—NOTICE. 

Under a policy insuring plaintiff against accidents in and adjacent to a 
building and undertaking to defend suits against him for personal 
injuries, although groundless, providing that assured give immediate 
written notice of the occurrence of an accident or the bringing of 
suit if an accident occurs, the only duty devolving upon the assured is 
to give the insurance company notice when he receives notice, or 
in the exercise of reasonable care would have received notice thereof. 


(For other cases, see Insurance, Cent. Dig. § 1329; Dec. Dig. § 539[3].) 


2. INSURANCE— GUARANTY INSURANCE—CONDITION PRE- 
CEDENT—NOTICE. 

A provision in a policy of guaranty insurance, covering accidents in and 
adjacent to a building, requiring immediate written notice to the com- 
pany of an accident, requires as a condition precedent to the liability 
of the company that the assured give immediate notice of any accident 
involving a possible loss, whether or not to the knowledge of the 
assured the accident necessarily involves personal injuries, and of the 
facts he knows relating thereto, in order that the company may in- 
vestigate the same and protect its interest. 


(For other cases, see Insurance, Cent. Dig. § 1322; Dec. Dig. § 535.) 


Appeal from Trial Term, New York County. 
Action by John S. Melcher against the Ocean Accident & Guarantee 
Corporation, Ltd. From a judgment for plaintiff and an order denying 


* Decision rendered, Nov. 17, 1916. 161 N. Y. Supp. 586. 
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a motion for new trial, defendant appeals. Judgment and order reversed, 
and complaint dismissed. 


Argued before Clarke, P. J., and McLaughlin, Laughlin, Dowling, and 
Page, JJ. 


Frederick W. Catlin, of New York City, for Appellant. 
Frederick B. Campbell, of New York City, for Respondent. 


LAUGHLIN, J. 

This is an action on a policy: of insurance issued by the de- 
fendant to the plaintiff on the 9th day of October, 1912, whereby, 
in consideration of the annual premiums, the defendant insured 
him against accidents upon and adjacent to his apartment house 
known as the “Chatsworth Apartments,” extending from Seventy- 
Second street opposite Riverside Drive to Seventy- First street, 
for the period of three years. It is conceded that the premiums 
were paid by the assured in accordance with the terms of the 
policy, and that one Henry Didier was injured on the premises 
on the 3d day of November, 1913, from which injuries he died 
on the 22d day of March thereafter ; that a claim for his death 
through the alleged negligence of employ ees of the plaintiff was 
made by his administrator against the plaintiff, which was com- 
promised by the plaintiff by the payment of $4,000; that such 
payment was made pursuant to a stipulation between the attorneys 
for the parties hereto by which the settlement of the claim was 
to be deemed the same as if a judgment for the amount paid 
had been recovered by the administrator against the plaintiff. 
The single question presented by the appeal is whether the 
plaintiff performed his duty under the contract to give the 
defendant immediate notice of the accident. By the terms of the 
policy the defendant agreed, among other things, “to in- 
demnify the assured against loss from the liability imposed by 
law upon the assured for damages, on account of bodily injuries 
(including death at any time resulting therefrom) accidentally 
suffered, or alleged to have been suffered, during the policy 
period defined in said statements, by any person or persons, while 
within or upon the premises * * * or upon the sidewalks 
or other ways immediately adjacent thereto,” and agreed “to con- 
test claims and defend suits, even if groundless, made or brought 
against the assured on account of such bodily injuries or death,” 
unless it elected to settle such claims or suits, and to pay all 
costs taxed against the insured in any legal proceeding defended 
by it according to the contract of insurance. The agreements on 
the part of the insurance company were expressly made subject 
to certain conditions, and, among others, the following, viz. :— 

“The assured, upon occurrence of an accident, shall give 
immediate written notice thereof, with the fullest information 
obtainable at the time, to the American Head Office of the cor- 
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poration, or to its duly authorized agent. The assured shall give 
like notice, with full particulars, of any claim made on account 
of such accident. If any suit is brought against the assured, to 
enforce such claim, the assured shall immediately forward to the 
American Head Office of the corporation every summons or other 
process that may be served upon the assured.” 


It is further provided in the policy that the premium charged 
was based, among other things, upon “specific charges for * * * 
elevators, escalators, moving platforms or other hoisting devices 
(except dumbwaiters)” and on the “statements” which by the 
terms of the policy the plaintiff warranted to be true. There 
was, in the statement, a complete description of the apartment 
house, including the number of passenger and freight elevators. 
It was stated that there was one passenger elevator with twelve 
landings, and two with thirteen landings, and two passenger and 
freight elevators with fourteen landings. 


The premises were in charge of one Moore as superintendent, 
and he was furnished with blanks for reporting accidents to the 
defendant, and the duty was imposed upon him by the plaintiff 
to report accidents to the defendant in accordance with the policy 
of insurance. Upon the 3d day of November, 1913, Didier, 
who was a hunchback, and was known to Moore to be so de- 
formed, but was known to him only as Gracio, and a helper, 
both in the employ of M. Abbott’s Sons, came to the premises to 
repair a passenger elevator at the thirteenth floor. There was 
a freight elevator shaft about one foot from the passenger elevator 
shaft, and part of the work to be done by Didier and his helper 
consisted in inclosing the side of the passenger elevator towards 
the freight elevator with strips of sheet iron or tin. In the 
performance of that work it became necessary for Didier to 
stand on an I-beam between the two shafts at the thirteenth floor 
in a position where he would necessarily be struck by the freight 
elevator if it were operated to that floor. Moore at the request 
of Didier, directed the operator of the freight elevator not to go 
above the twelfth floor; but this order was disobeyed, and the 
elevator went up while Didier was standing on the I-beam, evi- 
dently with his back toward the freight elevator shaft, and it 
struck him in the buttocks and lifted him off his feet about 
twelve inches into a sitting posture. Didier continued working, 
but he sent for Moore, who went up to the thirteenth floor, 
using the freight elevator to the twelfth and then walking up one 
flight of stairs. Didier informed Moore that a freight elevator 
had come up and struck and raised him about twelve inches into 
a sitting posture, and requested that the operator of the elevator 
be directed to exercise more care. Moore testified that he asked 
Didier whether he was hurt, and Didier replied, “No,” but that 
“he was damned badly scared”; that he worked from that time, 
which was about 3 o'clock, until he finished the job about 5 
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o’clock that afternoon; and that he appeared to be all right and 
made no further complaint. Moore also testified that after his 
interview with Didier he asked the elevator man about the in- 
cident, and was informed by him and a boy, who claimed to have 
been in the elevator at the time, that the elevator did not go high 
enough to strike Didier; that he instructed the elevator operator 
to be more careful; but did not report the incident to his 
employer or to the insurance company. On the 16th or 17th of 
February the plaintiff received from an attorney employed by 
Didier a letter under date of February 14, 1914, prior to the 
death of Didier, notifying him that Didier was seriously injured 
at the Chatsworth Apartments on the 3d of November, 1913, 
while making certain repairs in an elevator shaft in the building, 
through the negligence of one of the plaintiff's employees in 
operating an elevator; and that the injury was caused by his 
being struck in the spine by an elevator operated above the 
twelfth floor, in violation of an agreement between Didier and 
Moore; and the attorney suggested that the plaintiff investigate 
the matter and confer with him. The first notice that the de- 
fendant had of the accident was by the delivery of this letter to 
it by an insurance broker, employed by the plaintiff, on the 17th 
day of February, 1914. On the next day the defendant sent an 
adjuster to investigate the matter. The adjuster called on Moore, 
and reduced what Moore said to him to writing in the form of a 
statement, which Moore signed. Before making the statement 
Moore had been informed that the hunchback’s name was Didier. 
In that statement Moore said, after stating the circumstances 
under which Didier came to work on the premises, that Didier 
complained to him that the elevator came up “‘and struck him,” 

and that Didier asked him to instruct the elevator boy to be more 
careful, and that he did so; that Didier “made no complaint to 
me that he was seriously hurt, and I therefore made no report of 
any kind to any one”; that “about six weeks ago a young man 
who said he represented Didier came here and asked permission 
to investigate. This I denied him. I made no report and heard 
nothing further until Mr. Bacon, our agent, spoke to me of it 
day before yesterday.” ‘The young man to whom Moore referred 
in his statement as having come there to investigate was in court, 
and was not called as a witness. The only evidence with refer- 
ence to that incident, other than said statement, is the testimony 
of Moore, who said that a young man, claiming that he was sent 
by a lawyer to investigate an accident to some one by the name 
of Didier on the tenth floor of some building at Seventy-Second 
street and Riverside Drive called on him; that he did not know 
the hunchback, Gracio, by the name of Didier, and that this young 
man did not inform him whether the accident was to a man, 
woman or child, merely to some one by the name of Didier; that 
the young man did not know how the accident happened; and 
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he denied that he refused permission to the young man to in- 
vestigate; but he admitted that he read over the statement before 
he signed it, but claimed that the statement that he denied the 
young man permission to investigate was an error. Moore also 
denied the correctness of the written statement that Didier said 
he was not seriously hurt, and testified that he informed the 
adjuster in substance that Didier said he was not hurt at all. 
The adjuster who called on Moore testified that he accurately 
reduced to writing the substance of what Moore said; and that 
Moore signed it without questioning its correctness. 

The court, in submitting the case to the jury, instructed them 
that it was the plaintiff’s duty to give immediate notice of the 
accident to the insurance company, but it was not the plaintiff’s 
duty to report a mere accident unless it involved, or there was 
reason to believe it involved, personal injuries to some one on the 
premises. The learned counsel for the appellant contends that 
the instructions given to the jury logically required the direction 
of a verdict in favor of the defendant, for the reason that the 
plaintiff, through Moore, his superintendent, was aware of the 
accident, and of the circumstances attending it the day it occurred, 
even if the information which Moore received led him to believe 
that Didier was not injured. 

[1-3] If the accident occurs the only duty devolving on the 
assured under such a policy is to give the insurance company 
notice when he receives notice, or in the exercise of reasonable 
care would have received notice thereof. Woolverton vs. Fidelity 
& Casualty Co., 190 N. Y. 41, 82 N. E. 745, 16 L. R. A. (N.S) 
400; Trippe vs. Provident Fund Society, 140 N. Y. 23, 35 
N. E. 316, 22 L. R. A. 432, 37 Am. St. Rep. 529. It is, however, 
the duty of the assured under such a policy, as a condition 
precedent to the liability of the company, to give it immediate 
notice of an accident, of which he has notice or should have 
known, involving a possible loss under the insurance policy, and 
of the facts he knows relating thereto, in order that it may in- 
vestigate the same and protect its interest. Utica Sanitary Milk 
Co. vs. Casualty Co. of America, 210 N. Y. 399, 104 N. E. 918; 
National Construction Co. vs. Travelers’ Ins. Co., 176 Mass. 
121, 57 N. E. 350; Hatch vs. United States Casualty Co., 187 
Mass. 101, 83 N. E. 398, 14 L. R. A. (N. S.) 503, 125 Am. St. 
Rep. 332, 14 Ann. Cas. 290; Travelers’ Ins. Co. vs. Myers, 
62 Ohio St. 529, 57 N. E. 458, 49 L. R. A. 760. See, also, 
Quinlan vs. P. W. Ins. Co., 133 N. Y. 356, 31 N. E. 31, 28 Am. 
St. Rep. 645; Whiteside vs. North American Acc. Ins. Co., 
200 N. Y. 320, 93 N. E. 948, 35 L. R. A. (N. S.) 696; Piercy 
vs. Frankfort Marine Acc. & Plate Glass Ins. Co., 142 App. 
Div. 839, 127 N. Y. Supp. 354; Whitlatch vs. Fidelity & Casualty 
Co., 149 N. Y. 45, 43 N. E. 405. The plaintiff through his super- 
intendent, Moore, knew that there had been an accident from 
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which there might be a possible liability under the policy, for the 
accident was to one lawfully on the premises. This duty is not 
discharged by giving notice to the company of accidents which 
to the knowledge of the insured necessarily involved personal 
injuries, and on this point we are of opinion that the learned trial 
court erred. It was an accident of a nature which might give 
rise to a claim for personal injuries for which the insurance com- 
pany under the policy would be called upon to respond. It is 
notice of such an accident that is required, and not notice that 
personal injuries have been sustained. It is evident that Moore 
considered it an accident which might give rise to a claim under 
the policy, for he inquired whether Didier had been injured. 
What Didier said to him at the time did not preclude Didier 
or his administrator from subsequently making a claim; and in 
relying thereon and refraining from giving notice to the com- 
pany, the plaintiff, through his superintendent, took the risk of 
a claim being made, for which, owing to his failure to notify the 
company of the accident, he would have no claim for redress 
against it. That this is the true construction of the provisions of 
the policy is emphasized, I think, by the obligations which the 
defendant assumed by the policy with respect to defending plain- 
tiff against unfounded claims and by the company’s requiring a 
statement with respect to the number of the elevators and a 
description thereof, and by the agreement between it and the 
assured that the premium is based upon the correctness of this 
information. Unless this be the true construction the duty of the 
assured to give notice of an accident would depend, not upon his 
knowledge that there had been an accident, but upon the in- 
formation which he received with respect to whether or not those 
involved in the accident had or had not sustained personal in- 
juries. That, I think, would be an unreasonable construction. 
It follows, therefore, that the judgment and order should be 
reversed, with costs, and the complaint dismissed on defendant’s 
motion at the close of the evidence, which was denied, and to 
which an exception was duly taken. Order filed. All concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


CHEPAKOFF 


vs. 


NAT’L BEN FRANKLIN FIRE INS. CO. or Pittssurcu, PA,, ET AL.* 


INSURANCE—THEFT—PROOF. 

In an action for the loss of an automobile covered by policy against loss 
by theft, plaintiff, showing that he drove it aboard a ferryboat, left it 
near the front of the boat, put on the emergency brake, stopped the 
engine, and went into the cabin before the boat started, and several 
minutes later, when the boat was in the stream, came out and found 
it gone, the chain at the rear of the boat lying loose on the deck and 
the gate at the rear half way open, made out a prima facie case of theft. 


(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by William Chepakoff against the National Ben Franklin Fire 
Insurance Company of Pittsburgh, Pa, and the Bronx Motor Car Com- 
pany. From a judgment of the Municipal Court, entered upon a directed 
verdict, plaintiff appeals. Reversed, and new trial granted. 


Argued October term, 1916, before Guy, Bijur, and Shearn, JJ. 


Morrison & Schiff, of New York City (Jacob R. Schiff, of New York 
City, of counsel), for Appellant. 
S. J. Rosenblum, of New York City (William A. Walling, of New 
York City, of counsel), for Respondent. 
Bryur, J. 

This action was brought against an insurance company by the 
loss of an automobile covered by a policy against loss by theft. 
Plaintiff proved that he, accompanied by two friends, drove the 
automobile aboard a ferryboat crossing the Hudson River from 
Englewood, N. J., to Dyckman street, N. Y. He placed the 
machine close up to the front of the boat, and put on the emer- 
gency brake, and stopped the engine. He and his friends then 
went into the cabin before the boat started. There was no other 
vehicle on the boat on that trip. Some minutes later, and when 
the boat was out on the river, they all came out and found the 
machine gone, the chain at the rear of the boat lying loose on the 
deck, and the gate at the rear half way open. 

Much of this testimony was disputed by the defendant, but there 
is no question here of the weight of the evidence, since a verdict 
was directed. It seems to me that the facts testified to by plain- 
tiff and his two witnesses were, under all the circumstances, prima 
facie proof of theft. 


* Decision rendered, Nov. 2, 1916. 161 N. Y. Supp. 283. 
Vol. XLIX—8. 





114 Insurance Law Journal, Vol. 49. [Jan., 1917. 


The respondent, in citing cases like Duschenes vs. Nat. Surety 
Co., 79 Misc. Rep. 232, 139 N. Y. Supp. 881, omits to note that 
these cases refer to thefts of jewelry, and also relate to policies 
which require “direct and affirmative evidence” of theft, neither 
of which elements is present in the instant case. 

Judgment reversed, and new trial granted, with $30 costs to 
appellant to abide the event. All concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


UNITED SPONGING CO. 


US. 
PREFERRED ACC. INS. CO. OF NEW YORK.* 


INSURANCE—BURGLARY INSURANCE—LIABILITY. 

A policy of burglary insurance, conditioned that there shall be no liability 
except for loss by an “outside job,” where there are visible marks of 
force and violence in entrance or exit, does not cover a burglary where 
the culprits drugged the night watchman, entered through doors by 
keys, and left through an elevator, the door to which was secured by 
a spring bolt, which they “forced” open, and a bar, which they raised, 
no marks being left, and that being the usual way of opening it, al- 
though they strewed goods around, and disarranged the stock. 

(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. Dig. 
§ 425. ) 


Appeal from Municipal Court, Borough of Manhattan, Third District. 

Action by the United Sponging Company against the Preferred Acci- 
dent Insurance Company of New York. From a judgment for plaintiff, 
defendant appeals. Reversed, and new trial ordered. 


Argued October term, 1916, before Guy, Bijur, and Shearn, JJ. 


Harry A. Talbot, of New York City (Adolph F. Bruenner, of New 
York City, of counsel), for Appellant. 


Gilbert & Wessel, of New York City (Harry N. Wessel and Francis 
J. Garcia, both of New York City, of counsel), for Respondent. 


SHEARN, J. 
This action was brought to recover a loss from burglary, alleged 
to be covered by an insurance policy. The policy indemnified the 
plaintiff :— 


“For direct loss by burglary * * * by any person or persons 
except the assured, or any of his employees or other person law- 


* Decision rendered, Nov. 2, 1916. 161 N. Y. Supp. 309. 
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fully in said premises, who has made forcible and violent entrance 
upon the premises, or exit therefrom, of which force and violence 
there shall be visible evidence.” 

Under the head of “Special Agreements” the policy further 
provided :— 

“A. The company shall not be liable: * * * (2) For loss 
or damage unless there are visible marks on the premises of the 
actual force and violence used in making entry into the said 
premises or exit therefrom.” 

The proof established the following facts: Plaintiff carried on 
the business of examining and sponging cloth in a loft on the 
second floor of Nos. 107-113 West Twenty-Fifth street, borough 
of Manhattan. The loft is reached by two stairways, one located 
at the easterly side and the other at the westerly side thereof. 
The easterly stairway adjoins a passenger elevator, and the 
westerly stairway adjoins a freight elevator. There are four 
doors, one leading to each stairway and elevator. The doors lead- 
ing to the freight elevator are double doors, secured as follows: At 
the top of the freight elevator on the left side there is a spring 
latch, the bolt of which slips into a groove in the upper casement ; 
and there is a bar of heavy wood running across the center of both 
doors, either end of which fits into sockets in the casement at the 
extreme sides of the doors. The spring is a strong one, and con- 
siderable force is required to pull the bolt down out of the 
socket. Thus the ordinary method of opening the freight ele- 
vator doors from the inside, so as to obtain access to the elevator, 
is to pull down the bolt, using sufficient force to withdraw it com- 
pletely from the socket, and then to lift the heavy wooden bar 
from its sockets and lay it one side. On the evening of Septem- 
ber 2, 1915, plaintiff had in its possession goods belonging to two 
customers, which merchandise was neatly stacked on skids and 
hand trucks near the freight elevator doors ready for delivery the 
following morning. Plaintiff had in its employ one George A. 
Schantz, who was the foreman of its examining department, and 
one Abraham Barziley, a driver. Schantz and Barziley were the 
last to leave plaintiff's place of business on the evening of Sep- 
tember 2, 1915. Before leaving, Schantz secured the windows, 
fastened the spring catch on the elevator doors, placed the 
wooden bar across them, and locked the regular entrance doors. 
On the following morning Schantz returned to the premises be- 
tween 7 and 7:10 o’clock, being the first man to reach the loft, to 
open it up. He entered the loft by turning the lock in the 
easterly door, and found the loft “in a disorderly condition.” 
The stacks of merchandise on the skids and trucks had been 
“knocked down” and were lying “all over the floor,” the freight 
elevator doors were ajar, and the crossbar was lying on the floor. 
Opening the door leading to the freight elevator, Schantz found 
six pieces of the merchandise lying scattered in the downstairs 
hallway, and four pieces were lying on a hand truck in the ele- 
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vator. ‘There were some scratches on the door of the freight 
elevator around the latch, but no evidence was given showing 
whether the marks were old or recent, an important consideration 
where the latch had to be pulled down every time the doors were 
opened, an operation requiring considerable force. The windows 
and the other doors leading to and from the loft showed no evi- 
dence of violence. How entrance was effected does not appear, 
but in the proof of loss plaintiff said :— 

“As nearly as assured can now state, the entrance was effected 
by means of liquors or drugs given to the watchman in charge, 
causing him to lose consciousness, the keys to said premises being 
extracted from his person, and entrance effected during such 
period of unconsciousness by means of such keys or otherwise.” 

From this statement of facts, it must be apparent that the case 
falls squarely within the recent decision of the Court of Appeals 
in Rosenthal vs. American Bonding Co., 207 N. Y. 162, 100 N. E. 
716, 46 L. R. A. (N. S.) 561. Concededly, there was no visible 
evidence of the use of force or violence in entering the premises. 
Was there any visible evidence of the use of force and violence 
in making exit from the premises? Respondent’s counsel insists 
that there were seven different visible evidences of the use of 
force and violence in making exit from the premises. Four of 
these, namely, that the loft was locked the night before, that the 
elevator doors were found ajar, that the goods were found in 
disorder, and that some of the goods were found in the hallway 
and elevator, may be at once disposed of as falling within the 
class of evidence that tends to show a burglary, but affords no 
proof whatever that violence was used in making exit. The 
locked doors could be unlocked with a key; the elevator doors, 
which were ajar, would be ajar if opened in the ordinary method 
from the inside; the disordered and scattered goods evidence 
only haste and carelessness of the thieves, and throw no light on 
whether violence was used to force the elevator doors open. The 
fact that the wooden bar had been xemoved from its place and 
was found lying on the floor affords no evidence of violence, 
because all that any one had to do in order to open the door from 
the inside in the ordinary course was to draw the bolt and lift 
the bar out of the sockets and lay it aside. This course had to be 
followed by the plaintiff's employees in order to open the door 
in the daytime in the ordinary course of business, and the mere 
removal of the bar proves no violence. 

The main reliance of the respondent is that the bolt secured by 
the spring latch had been pulled out of its socket—‘‘forced down,” 
as Schantz testified. The characterization by the witness that it 
was “forced down” adds nothing to the proof. It had to be pulled 
down to open the door, and always required some strength or 
force to pull it out of its socket. In other words, the elevator 
door had been opened from the inside in the usual and ordinary 
manner, namely, by lifting the bar out of place and pulling the 
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bolt down in the ordinary manner, so as to release it from the 
socket. There is absolutely no difference between this and the 
ordinary operation of releasing a bolt on a door or turning a 
latch. The mere fact that the bolt was hard to push affords no 
evidence of violence having been used within the meaning of 
this policy. This is made so emphatic and plain by the opinion 
of Hiscock, J., in the Rosenthal Case, that it is superfluous to de- 
velop the argument further. The presence of scratches on the 
door near the latch is not sufficient to save the recovery. A 
scratch, of course, is a mark, but whether the marks are evidence 
of the use of violence in forcing the door is another matter. As 
hereinabove stated, there is no evidence that the marks or 
scratches were recent, and they are of no significance, because no 
force or violence, as the terms are used in the policy and con- 
strued in the Rosenthal Case, was necessary to open the door 
from the inside. It merely required releasing the bolt and laying 
asider the har. 

It follows, therefore, that the plaintiff failed to establish the 
facts essential to a recovery under the policy. It is idle to argue 
that “the very purpose of the policy was to secure the plaintiff 
against loss by burglary,” and “there is no question but that there 
was a burglary.” That is an argument for laymen; whereas, 
this is an action on a written contract, the provisions of which 
have been construed by the highest court in this state, a con- 
struction which must be followed, whatever one may think of the 
reasonableness or wisdom of the course pursued by insurance 
companies in writing such limitations into their policies. The 
reason for these restrictions, which are couched in clear and un- 
ambiguous terms, is, of course, to protect the companies from 
what are commonly known as “inside jobs,” and from the frauds 
that would inevitably result, but for such protection. 

Judgment reversed, and new trial ordered, with $30 costs to 
appellant to abide the event. All concur. 


-———_—— —@e@—__—_—__-- 


SUPREME COURT OF WISCONSIN. 


AMERICAN CANDY CO. 


vs. 


7ETNA LIFE INS. CO-* 


1. INSURANCE— EMPLOYERS’ LIABILITY INSURANCE — “EM- 
PLOYED.” 

Under St. 1911, § 1728a2, as added by Laws 1909, c. 338, prohibiting a child 
under the age of sixteen to be “employed” in any employment dan- 
gerous to life and limb, and a policy of insurance excepting the insurer 


* Decision rendered, Nov. 14, 1916. 159 N. W. Rep. 917. 
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from liability in cases where the injured person was employed in 
violation of law as to age, where a boy fourteen years old, originally 
employed in a safe occupation, was directed to work on a dangerous 
machine and was injured, the insurer was not liable, since the boy 
was “employed on a dangerous machine” within the prohibition of the 
statute. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Employed.) 


Appeal from Circuit Court, Milwaukee County; Oscar M. Fritz, Judge. 

Action by the American Candy Company against the Aétna Life In- 
surance Company. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


This action was brought against the defendant to recover the amount 
of two judgments recovered against the plaintiff for injuries received by 
one Michael Kowalski, a minor fifteen years of age, while in the employ 
of plaintiff, together with costs and attorney’s fees. One of the judg- 
ments was recovered by the minor, and the other by the minor’s father. 
The plaintiff paid the judgments, and in the present action seeks to recover 
the amount from the defendant under a policy of employers’ liability in- 
« surance. 

When the plaintiff rested its case, the court below granted a nonsuit, 
and ordered judgment for defendant Judgment was entered accordingly, 
from which this appeal was taken. 


Lawrence A. Olwell, of Milwaukee (C. H. Van Alstine, of Milwaukee, 
of counsel), for Appellant. 

Quarles, Spence & Quarles, of Milwaukee (J. V. Quarles, of Mil- 
waukee, of counsel), for Respondent. 


KERWIN, J. (after stating the facts as above). 

The controverted questions upon this appeal are: (1) Whether 
the accident which was the basis of the judgments paid by the 
plaintiff was covered by the policy, and (2) Whether the judg- 
ments are a bar to this action. 

1. On the 25th of August, 1910, defendant issued to plaintiff 
its policy of manufacturers’ employer’s liability insurance. This 
policy continued in force up to and including April 7, 1913. The 
liability of the insurer under the policy was limited on acconut 
of accidents resulting in injuries to one person to $10,000. There 
was excepted by the terms of the policy liability for injuries re- 
ceived by any person employed in violation of law as to age, or of 
any age under 14 years where there is no legal restriction as to 
age of employment. 

On October 9, 1912, the injured minor applied at plaintiff's 
plant for work, produced a permit in proper form under the 
statute, was hired and put at work in the starch room of plaintiff’s 
factory on the sixth floor. The permit was duly filed. After- 
wards the minor was called to the fourth floor to work, where 
one Bennett was foreman, and, as claimed by plaintiff, was put at 
work in a safe place, while defendant claims he was put at work 
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on a sizer, a dangerous machine, where he was injured April 
7, 1913. 

In the actions brought by the minor and his father against the 
plaintiff the jury found in substance that the minor was directed 
by the foreman Bennett to work upon the sizer; that Bennett 
permitted or suffered him to work upon the sizer; that the sizer 
was dangerous to life and limb of a person under sixteen years 
of age; that at the time of the injury the minor was engaged in 
a work that he was directed or permitted to pursue. 

The plaintiff duly tendered the defenses in both actions against 
plaintiff to the defendant, respondent here, and it refused to as- 
sume the defense except on condition that it be not bound by the 
result, for the reason that it claimed the minor was employed by 
appellant contrary to law; hence the policy did not cover the in- 
jury to the minor complained of. 

The plaintiff replied to the communication of defendant, say- 
ing that it would not consent to any defense under the reserva- 
tion stated, but insisted that the defendant defend absolutely or 
not at all, since it did not admit that the minor was employed 
contrary to law. The plaintiff further notified the defendant that 
if it did not defend without reservation plaintiff would defend 
in its own protection and look to the defendant to pay the judg- 
ment, if any rendered, expenses and counsel fees attendant upon 
the defense. The plaintiff in its communication to defendant re- 
garding the tender of defense said that it would insist that the 
defendant be bound, and concluded by such judgment as might 
be rendered in the actions on the defense made by plaintiff. The 
defendant refused to defend and waive its rights, and the plain- 
tiff defended the two actions with the result before stated. It is 
without dispute that the minor was fifteen years of age at the time 
of injury. : 

The appellant contends that assuming the facts found in the 
actions by the minor and his father against the plaintiff, the minor 
was not “employed” in violation of law because the original em- 
ployment under the permit was lawful, and that the policy of 
insurance covered all cases where the person came legally into 
the employ of the assured, and that the exception in the policy 
whereby the defendant excepted from its assumed liability in- 
juries caused to any person employed in violation of law as to 
age, included only injuries sustained by persons so young that 
they could not contract, or who had contracted to do work which 
the law prohibited. ; 

[1] The argument is that if the contract between the minor 
and employer at the date of the employment was legal, no subse- 
quent use of the minor by putting him to work at a prohibited 
employment would be an employment in violation of law as to 
age within the meaning of the policy. 

~ We think the construction contended for by appellant is too na 
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row. ‘The statute as it stood at the time of the issuance of the 
policy (St. 1911, § 1728a2, as added by Laws 1909, c. 338) read: 

“No child under the age of sixteen years shall be employed in 
adjusting any belt or in oiling or assisting in oiling, or cleaning any 
machinery when the same is in motion. * * * Nor shall any such 
child be employed at or assist in sewing belts in any capacity, 
or in the manufacture of paints, etc., nor in any tobacco warehouse, 
* * * or in any place where intoxicating liquors are made, 
* * * or in any other employment dangerous to life or limb.” 

Putting the minor to work at a machine dangerous to life and 
limb, we think is an employment contrary to law. It seems clear 
that the Legislature could not have intended otherwise, because 
the object of the law was to protect minors from employments 
dangerous to life and limb. It is urged by appellant that the 
subsequent amendment (Laws 1911, c. 479), by the addition of 
the words “required, suffered or permitted,” indicate a legislative 
intent to reach conditions not covered by the word “employed.” 
Whether the addition of these words broadens the statute or 
vere intended to make it more clear and definite we need not 
and do not decide. We think the word “employed,” as it stood in 
the statute before amendment, covers a case of putting a minor 
to work at a machine; that the putting him or directing him to 
work in such a place is an employment to work in such place. 

In Commonwealth vs. Griffith, 204 Mass. 18, 90 N. E. 394, 25 
L. R. A. (N. S.) 957, 134 Am. St. Rep. 645, it is held that the word 
“employ,” as used in the child labor statute, means “to use as a 
servant, agent or representative,” See, also, State vs. Foster, 37 
Iowa, 404; State vs. Deck, 108 Mo. App. 292, 83 S. W. 314. In 
Buffalo S. Co. vs. Insurance Co. (Sup.) 136 N. Y. Supp. at page 
982, it is said :— 

“We think to put a person under sixteen operating a dangerous 
machine is employing him in violation of law. The word ‘employ,’ 
when used in the labor law and in the policy of insurance in ques- 
tion, has a broader meaning than the mere ‘hiring’ of a person. 
It means, rather, ‘to have in service, to cause to be engaged in 
doing something.’ Webster’s Dictionary. To limit the meaning 
of the word to the mere act of hiring would operate to defeat the 
plain meaning and purpose of the statute and of the contract of 
insurance; and, while the section in question provides that chil- 
dren under sixteen shall not be permitted to ‘operate’ dangerous 
machinery, it must be held that one so put at work is ‘employed’ 
in violation of law.” 

It is established that the plaintiff put the minor at work on the 
machine in question, viz., the sizer, and that such machine was 
dangerous to life and limb. The case of the minor against the 
plaintiff was appealed to this court, and the decision of the trial 
court affirmed. Kowalski vs. American Candy Co., 160 Wis. 341, 
151 N. W. 8085. 

[2] 2. The appellant insists that it is not estopped in the instant 
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case from litigating with the respondent the question as to whether 
the minor was employed in violation of law. 

The court below found that the minor was employed in viola- 
tion of law as to age, and the jury in both cases found that the 
minor was directed by the foreman of appellant to work upon the 
sizer, and that the machine was dangerous to life and limb, and 
the decision on appeal in the case of the minor against appellant 
here was affirmed by this court. 160 Wis. 341, 151 N. W. 805. 

It seems clear, therefore, from the record in the two cases 
referred to against the plaintiff on account of the injury com- 
plained of and the decision on appeal to this court, that the minor 
was employed contrary to law; hence the injury was not cov- 
ered by the policy. The only question remaining is whether the 
former judgments against the appellant are conclusive. We are 
of opinion that they are. The rule seems to be well settled that 
where the defense in an action is duly tendered to one who may 
under any aspect of the case be liable over to the party sued, the 
person to whom the defense is tendered and who has opportunity 
to defend becomes in legal effect a party to the action and is 
bound by the judgment. Rowell vs. Smith, 123 Wis. 510, 102 
N. W. 1, 3 Ann. Cas. 773; Giblin vs. North W. L. Co., 131 Wis. 
261, 111 N. W. 499, 120 Am. St. Rep. 1040; Grunert vs. Spalding 
et al., 104 Wis. 214; B. Roth T. Co. vs. New A. C. Co., 161 Fed. 
709, 88. C. C. A. 569. 

The estoppel of the judgment in such case is mutual. So the 
judgments in the two cases against the plaintiff not only con- 
cluded the defendant in this action, but the plaintiff here as well. 
B. Roth T. Co. vs. New A. C. Co., supra; Fulton C. G. Co. vs. 
Hudson R. T. Co., 200 N. Y. 287, 93 N. E. 1052; Rowell vs. 
Smith, supra; Giblin vs. North W. L. Co., supra; Grunert vs. 
Spalding, supra. 

It tollows that the judgment of the court below must be af- 
firmed. 

The judgment is affirmed. 


ST. FRANCIS BOX & LUMBER CO. vs. E. F. PERRY & CO. 
(No. 203.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—CONTRACT OF INSURANCE—VALIDITY. 
A contract of insurance made in another state will be treated as valid in 
Arkansas if valid in the state where made. 


(For other cases, see Insurance, Cent. Dig. § 174; Dec. Dig. § 125[2].) 
* Decision rendered, Oct. 23, 1916. 189 S. W. Rep. 47. 
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2. INSURANCE—FOREIGN CORPORATIONS—“DOING BUSI- 
NESS.” 

Where a New York corporation procured policies in New York for an 
Arkansas company, the fact that the New York corporation had not 
complied with the laws of Arkansas relative to foreign corporations 
doing business in the state did not render the transaction invalid, as 
the New York corporation, in procuring the policies, was not “doing 
business” in Arkansas, so as to require it to comply with the laws in 
the particular specified. 

(For other cases, see Insurance, Cent. Dig. § 17; Dec. Dig. § 16.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Doing Business. ) 


Appeal from Circuit Court, Clay County; J. F. Gautney, Judge. 

Action by E. F. Perry & Co., against the St. Francis Box & Lumber 
Company. From a judgment for plaintiff, defendant appeals. Judgment 
affirmed. 


Spence & Dudley, of Piggott, for Appellant. 
La Fayette Hunter, of Piggott, for Appellee. 


ESTERLY-HOPPIN CO. vs. BURNS. (No. 19949[85].)* 


(Supreme Court of Minnesota.) 


2. INSURANCE—AGENTS—RIGHT TO COMPENSATION. 


The trial court, after first instructing the jury generally that before an 
insurance broker can recover a commission he must prove that he 
was the procuring cause which resulted in the writing of the insur- 
ance, then instructed them that, if defendant found Olson as a cus- 
tomer and opened negotiations for insurance and did not abandon such 
negotiations, then he procured the insurance and was entitled to the 
commission. This instruction was erroneous. 


(For other cases, see Insurance, Cent. Dig. § 111; Dec. Dig. § 84[2].) 


Appeal from District Court, Ramsey County; Olin B Lewis, Judge. 
Action by the Esterly-Hoppin Company against Fitzhugh Burns. 
From an adverse judgment, plaintiff appeals. Reversed. 


Barrows, Stewart & Ordway, of St. Paul, for Appellant. 
Morphy, Bradford & Cummins, of St. Paul, for Respondent. 


“* Decision rendered, Nov. 24, 1916. 159 N. W. Rep. 1069. Syllabus by 
the Court. 
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REYNOLDS vs. TITLE GUARANTY TRUST CO. 
(No. 14435.)* 


(St. Louis Court of Appeals. Missouri.) 


3. INSURANCE—INSURANCE COMPANIES — ORGANIZATION— 
EXISTENCE—STATUTE. 


Under Rev. St. 1909, § 6900, part of chapter 61, art. 2, providing that 
whenever the corporators of an insurance company shall have filed the 
declaration of intention to form a corporation required by section 6898, 
together with proof of publication required by that section, with the 
Superintendent of the State Insurance Department, he shall submit 
the declaration to the Attorney General, who, if he finds it in accord- 
ance with the article, shall so certify to the Superintendent, who shall 
record the papers with the certificate, furnish a certified copy thereof 
to the corporators, and file a certified copy with the Secretary of State, 
who, on payment of the tax required by section 2976, shall issue a 
certificate of incorporation authorizing it to open books for subscrip- 
tions to its capital stock, and that it shall be unlawful for the com- 
pany to transact any business until full compliance with the article, and 
sections 6901, 6902, providing the steps to be taken, after subscription 
of the capital stock, to procure authority to transact business, the is- 
suance to the corporator of the certificate of incorporation does not 
give existence to the corporation. 


(For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.) 


Appeal from St. Louis Circuit Court; Rhodes E. Cave, Judge. 

“To be officially published.” 

Action by Matt G. Reynolds, receiver of the Continental Assurance 
Company of America, against the Title Guaranty Trust Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed. 


Wilfley, McIntyre & Nardin and H. W. Allen, all of St. Louis, for 
Appellant. 
John S. Leahy and Chase Morsey, both of St. Louis, for Respondent. 


* Decision rendered, Oct. 24, 1916. 189 S. W. Rep. 33. 





GRAYSON vs. MARYLAND CASUALTY CO. or Bautimore, 
Mp. (No. 19038.)* 
(Supreme Court of Nebraska.) 


INSURANCE—ACTIONS ON POLICIES—SUFFICIENCY OF EVI- 
DENCE. 

Evidence examined, and held insufficient to sustain a verdict. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


* Decision rendered, Nov. 17, 1916. 160 N. W. Rep. 85. Syllabus by 
the Court. 
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Appeal from District Court, Douglas County; Troup, Judge. 

Action by Robert O. Grayson against the Maryland Casualty Com- 
pany of Baltimore, Md. From a judgment for plaintiff, defendant ap- 
peals. Reversed and remanded. 


Montgomery, Hall & Young, of Omaha, for Appellant. 
Mulfinger & Webb, of Omaha, for Appellee. 


EF. W. EDWARDS & SON vs. PACIFIC COAST CASUALTY 
COMPANY.* 
(New York Supreme Court, Equity Term, Monroe County.) 


1. INSURANCE— INDEMNITY INSURANCE—NOTICE TO IN- 
SURER—SUFFICIENCY. 

Under a policy of indemnity insurance providing for notice to insurer 
of accidents, claims, and suits, as a condition of its liability, the 
notification and delivery of the papers in the matter to the agent of 
the defendant for that purpose is a sufficient compliance with the 
conditions of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1327; Dec. Dig. § 538.) 


2. INSURANCK—GUARANTY INSURANCE—AGENT—ESTOPPEL. 

Defendant insurance company gave its broker a formal certificate of 
agency on May 27, 1911, which was good until May 26, 1912. By 
Laws 1911, c. 748, effective January 1, 1912, but later declared un- 
constitutional, such certificates were forbidden to be issued to any 
person whose principal business was not insurance, and because of 
this law the certificate was not renewed. The broker, however, 
continued to represent defendant in doing business with plaintiff, 
which acts were ratified and plaintiff had no knowledge of the ex- 
piration of the certificate. Held that, in view of his past dealings 
with the agent, plaintiff was justified in assuming that the broker 
was still defendant’s agent to receive notice of a suit for personal in- 
juries required by indemnity policy issued to plaintiff, and defendant 
was estopped from denying the authority it had conferred upon the 
broker. 


(For other cases, see Insurance, Cent. Dig. § 1327; Dec. Dig. § 538.) 


Action by E. W. Edwards & Son against the Pacific Coast Casualty 
Company. Judgment for plaintiff. 


McInerney & Bechtold, of Rochester, for Plaintiff. 
John J. Herman and Aden W. Crosby, both of Buffalo, for Defendant. 


* Decision rendered, Dec. 2, 1916. 161 N. Y. Supp. 895. = 
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HARTIGAN er aL. vs. CASUALTY CO. OF AMERICA.* 


(New York Supreme Court, Trial Term, Rensselaer County.) 


1. INSURANCE — CASUALTY INSURANCE — ASSUMING DE- 
FENSE. 

Statement of insurer against casualty from operation of an auto, that it 
will assume the defense of a case under a reservation of policy rights 
and without any liability for any judgment that may be recovered, 
means that it will assume in the defense such liability, if any, as it 
must assume under the policy. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE—CASUALTY INSURANCE—LOSSES COVERED. 

A policy issued to H. and D. insuring them against casualty loss from 
operation of an auto owned by them covers any loss to them not 
merely in operation of it by the firm of H. and D. but in its operation 
by another firm, composed of them, and a third person, to which they 
loaned it. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


3. INSURANCE—CASUALTY INSURANCE—LIABILITY ON SET- 
TLEMENT. 

Insurer against casualty loss is liable sot merely where judgment is 
rendered against insured, but where action against him is settled on 
recommendation of insurer’s attorney; it having assumed the defense. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


Action by Maurice H. Hartigan and another, individually and as 
co-partners, against the Casualty Company of America. Judgment for 
plaintiffs. 


William E. Woollard, of Albany, for Plaintiffs. 
Thomas H. Guy, of Troy, for Defendant. 


"* Decision rendered, Nov. 8, 1916. 161 N. Y. Supp. 145. 


ADAMS CO. vs. NESBIT er au. (No. 3891.)* 
(Supreme Court of South Dakota.) 


3. INSURANCE—FIDELITY BOND—“EMPLOYEE.” 

Although the principal on a fidelity bond against his defalcations as 
“employee” was, during a part of the year covered thereby, com- 
pensated on a net profit basis, the surety company was liable for his 
dishonesty, for he did not cease to be an “employee” because of the 
change in the method of fixing a portion of his compensation. 

(For other cases, see Insurance, Cent. Dig. § 87514; Dec. Dig. 332[1].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Employee.) 


* Decision rendered, Nov. 13, 1916. 159 N. W. Rep. 869. 
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4. INSURANCE—FIDELITY BOND—CONDITION PRECEDENT— 
PERFORMANCE BY OBLIGEE—EXAMINATION OF PRINCI- 
PAL’S BOOKS. 

Where a fidelity bond provides that the obligee shall, as a condition to 
the surety’s liability, make certain examination of books kept by the 
principal, there is no liability where such condition is not complied 
with; it being a condition precedent. 

(For other cases, see Insurance, Cent. Dig. § 875; Dec. Dig. § 332[2].) 


5. INSURANCE—ACTION ON FIDELITY BOND—CONDITION 
PRECEDENT—EXAMINATION OF BOOKS. 

In action on a fidelity bond requiring the obligee, as condition to the 
surety’s liability, to make certain examination of the books kept 
by the principal, the plaintiff obligee has the burden of proving com- 
pliance with such condition. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1649; Dec. 
Dig. § 646[1].) 


6. INSURANCE—FIDELITY BOND—CONDITION PRECEDENT 
—EXAMINATION OF BOOKS AND ACCOUNT—COPIES. 

A condition of a fidelity bond that the surety company shall not be 
liable for default of the principal, unless the books and account 
kept by him shall have been examined and checked up by the obligee 
monthly, is not complied with by an examination by the obligee of 
purported copies of such books and accounts. 

(For other cases, see Insurance, Cent. Dig. § 875; Dec. Dig. § 332[2].) 


Appeal from Circuit Court, Pennington County; Levi McGee, Judge. 

Action by Adams Company against Claire A. Nesbit and another. 
From a judgment for plaintiff and order denying a motion for new 
trial, defendant Western Surety Company appeals. Judgment and order 
reversed as to appellant. 


Kirby & Kirby, of Sioux Falls, for Appellant. 
Martin & Mason, of Deadwood, for Respondent. 





Malone vs. Cohn. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FirtH CIRcuIrT. 


MALONE 


vs. 


COHN. (Nos. 2939, 2940.) * 


1. INSURANCE—LIFE INSURANCE—RIGHT OF BENEFICIARY. 


Under Code Ga., 1910, § 2498, declaring that the insured may direct the 
money to be paid to his personal representative, or to his widow, or 
children, or his assignee, and upon such direction given and assented 
to by the insurer, no other person can defeat the same, a wife, 
designated as beneficiary of life policies, which reserved to the in- 
sured the right to change the beneficiary, has no vested and in- 
defeasible interest in the policies, though the designation was assented 
to by the insurer, which will prevent the insured from subsequently 
changing the beneficiary. 

(For other cases, see Insurance, Cent. Dig. §§ 1469, 1470; Dec. Dig. 
§§ 586, 587.) 


2. BANKRUPTCY—RIGHT OF TRUSTEE—INSURANCE POLICY. 


Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (Comp. St. 1913, 
§ 9654), declares that the trustee shall be vested by operation of law 
with the title of the bankrupt to all property which, prior to the filing 
of the petition, the bankrupt could by any means have transferred, 
or which might have been levied upon and sold under judicial process 
against him, provided that when any bankrupt shall have any insur- 
ance policy which has a cash surrender value payable to himself, his 
estate or his personal representatives, he may, within thirty days 
after the surrender value has been ascertained, pay or secure to the 
trustee the sum so ascertained, and continue to own, hold, and carry 
such policy free from the claims of creditors. Insurance policies 
on the life of a bankrupt, having a cash surrender value, designated 
his wife as beneficiary, but the bankrupt was authorized to change 
the beneficiary, and the wife had no vested right. Held, that as the 
beneficiary could be changed by the bankrupt and he could in that 
way obtain their surrender value, the right to such policies or their 
surrender value passed to the trustee. 


(For other cases, see Bankruptcy, Cent. Dig. § 201; Dec. Dig. § 143[12].) 


3. BANicRUPTCY — INSURANCE POLICIES — RIGHTS OF 
TRUSTEE. 


Where a life policy, authorizing change of beneficiary by insured, 
though not fixing a cash surrender value, declared that cash loans 
might be obtained by the insured on the sole security of the policy, 
such policy is so completely under the dominion of the insured that 
on his bankruptcy it is an asset passing to his trustee, though the 
insured upon paying the trustee the loan value of the policy, may 


* Decision rendered, Nov. 3, 1916. 236 Fed. Rep. 882. 
Vol. XLIX—9. 
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retain it free from the claims of creditors; the purpose of the 
proviso in the section being to enable bankrupts to continue in force 
insurance on their lives and to free the estate from difficulties in 
continuing such insurance. 


(For other cases, see Bankruptcy, Cent. Dig. § 201; Dec. Dig. § 143[12].) 


Petitions to superintend and revise from the District Court of the 
United States for the Southern District of Georgia; Emory Speer, Judge. 

In the matter of the bankruptcy of A. S. Cohn. Petition by R. A. 
Malone, as trustee in bankruptcy, to superintend and revise a decree 
denying the right of the trustee to policies of insurance on the life of 
the bankrupt. Petitions granted, and decrees reversed. 


] Before Pardee and Walker, Circuit Judges, and Grubb, District 
udge. 


Alexander Akerman and Chas. Akerman, both of Macon, Ga., and 
Sam S. Bennet, of Albany, Ga., for Petitioners. 

George S. Jones, of Macon, Ga., and I. J. Hofmayer, of Albany, Ga., 
for Respondent. 


WALKER, C. J. 

At the time the petition in bankruptcy was filed and when the 
adjudication of bankruptcy was made there were in existence 
three policies of insurance on the bankrupt’s life, two in the Penn 
Mutual Life Insurance Company, issued, respectively, in 1902 
and 1905, and one in the New York Life Insurance Company, 
issued in 1902. At that time the bankrupt’s wife was the bene- 
ficiary of each of the policies. By the terms of each of the poli- 
cies the assured, the bankrupt, had the right, at any time during 
the continuance of the policy, to change the beneficiary if the 
policy was not then assigned. By the terms of the Penn Mutual 
policies each of them had a present stated “loan or cash sur- 
render value.” The New York Life policy did not, in terms, 
provide for a “cash surrender value” during the twenty-year 
accumulation period of the policy, but provided that stated “cash 
loans can be obtained by the insured on the sole security of this 
policy on demand at any time after this policy has been in force 
two full years, if premiums have been duly paid to the anniver- 
sary of the insurance next succeeding the date when the loan is 
made.” The petitions to superintend and revise bring into ques- 
tion decrees to the effect that the trustee in bankruptcy was not 
entitled to either of the policies, or to be paid the cash value 
thereof. 

[1] In the District Court the view prevailed that a Georgia 
statute has such effect as to deprive the policies in question, after 
the bankrupt’s wife was named as the beneficiary thereof, of 
the qualities of property to which the trustee in bankruptcy is 
entitled under section 70a of the Bankruptcy Act. The statute 
to which such effect is attributed is section 2498 of the Georgia 
Code of 1910, which reads as follows :— 

“The assured may direct the money to be paid to his personal 
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representative, or to his widow, or to his children, or to his as- 
signee; and upon such direction given, and assented to by the: 
insurer, no other person can defeat the same. But the assign-- 
ment is good without such assent.” 

[2] We have the authority of the Supreme Court of Georgia: 
for saying that the original enactment of this provision was but 
a statutory adoption of a proposition announced by the Supreme 
Court of Georgia in the case of Grenville vs. Crawford, 13 Ga.. 
355, which was decided not long before that enactment was made. 
Smith vs. Head, 75 Ga. 755, 758. In the case of Grenville vs. 
Crawford it appeared that the insured in a life policy assigned it 
to his creditor, accompanied by a stipulation that should he die 
before the secured debt was paid the assignee was to hold the 
policy as collateral security for the debt and turn over the balance 
to the insured’s widow. The insured died, leaving the whole of 
the secured debt upaid. The claim of his administrator asserted 
in the suit was that, “the intestate being entitled to redeem the 
policy by the payment of the secured debt during his lifetime, 
the same right descends to his legal representative,” and that 
such representative was entitled to the surplus left after paying 
the secured debt. This contention was overruled, the court de- 
ciding that the insured’s widow, and not his personal representa- 
tive, was entitled to the residue of the amount collected on the 
policy left after the satisfaction of the secured debt. Nothing in 
the terms of the statute, especially when they are considered in 
the light of the circumstances of its enactment, indicates that it 
had any other purpose or effect than to deny to any one other 
than the assured himself the power to defeat a direction by him 
to pay to his personal representative, or to his widow, or to his 
children, or to his assignee, the money payable in a life policy 
issued to him. The provision does not purport to make every 
such direction by the assured irrevocable by him, or to invalidate 
a stipulation in a life policy, giving the assured the right to change 
the beneficiary at any time during the continuance of the policy. 
The statute puts a direction by the assured to pay to his widow 
on the same footing as one to pay to his assignee. If a policy is 
assigned as security for a debt which the assured pays during 
his life, certainly the statute is not to be given the effect of put- 
ting it out of the power of the assured to change the beneficiary 
upon the reassignment of the policy to him by the satisfied cred- 
itor. Nothing in its terms justifies giving it a different operation 
or effect in the case of a direction to pay to the widow. We are 
not of opinion that the provision quoted had the effect of con- 
ferring on the bankrupt’s wife, as the result of her having been 
named as the beneficiary, a vested and indefeasible interest in 
policies by the terms of which the beneficiaries could be changed ' 
by the bankrupt at any time. 

“The trustee of the estate of a bankrupt, upon his appointment 
and qualification * * * shall * * * be vested by operation 
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of law with the title of the bankrupt, as of the date he was ad- 
judged a bankrupt, except in so far as it is to property which is 
exempt, to all * * * (5) property which prior to the filing 
of the petition he could by any means have transferred or which 
might have been levied upon and sold under judicial process 
against him: Provided, that when any bankrupt shall have any 
insurance policy which has a cash surrender value payable to 
himself, his estate or personal representatives he may, within 
thirty days after the cash surrender value has been ascertained 
and stated to the trustee by the company issuing the same, pay 
or secure to the trustee the sum so ascertained and stated, and 
continue to hold, own, and carry such policy free from the claims 
of the creditors participating in the distribution of his estate 
under the bankruptcy proceedings, otherwise the policy shall pass 
to the trustee as assets.” Bankruptcy Act, § 70a. 

Under the terms of this section if an existing policy on the life 
of the bankrupt confers upon him a property interest which prior 
to the filing of the petition he could by any means have trans- 
ferred, the trustee is entitled to the policy or its surrender value. 
Under such policies as those here in question the interest of one 
who happens to be the beneficiary at the time the bankruptcy of 
the assured occurs is altogether contingent, being subject to be 
extinguished at any time by the assured, the bankrupt, exercising 
his right to realize on the policy or to continue it with a newly 
designated beneficiary, just as he may choose. The bankrupt’s 
complete dominion over such a policy makes it his, and it passes, 
with the rest of his property, to his trustee, subject only to the 
right conferred on the bankrupt by the proviso to the section just 
quoted. In re Herr, 182 Fed. (D. C.) 716; In re Bonvillain 
(D. C.) 232 Fed. 370; Collier on Bankruptcy (9th Ed.) 1014. 
It is not fairly open to question that, prior to the filing of the 
petition in bankruptcy, so far as the two Penn Mutual policies 
were concerned, means were available to the bankrupt of realiz- 
ing on the policies himself or of transferring them to some one 
other than his wife. 

[3] The New York Life policy, equally with the Penn Mutual 
policies, is so completely under the dominion of the bankrupt as 
to make it an asset which passed to his trustee. Does its failure 
expressly to provide for a present cash surrender value stand in 
the way of the bankrupt acquiring the right to hold, own, and 
carry the policy by paying or securing to the trustee an ascer- 
tained sum of money? The failure of the policy to provide ex- 
pressly for a present cash surrender value does not have this 
effect if in fact it has such a value by the concession or practice of 
the company issuing it. Hiscock vs. Mertens, 205 U. S. 202, 27 
Sup. Ct. 488, 51 L. Ed. 771. A main purpose of the proviso to 
section 70a was to enable the bankrupt to keep alive insurance on 
his life in force at the time of his bankruptcy by paying or secur- 
ing to the trustee the amount in cash presently realizable by him 
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from the insurer on his policy or policies. In the opinion in the 
case of Burlingham vs. Crouse, 228 U. S. 459, 472, 33 Sup. Ct. 
564, 567 (57 L. Ed. 920, 46 L. R. A. [N. S.] 148), speaking of 
this provision, it was said :— 

“Congress undoubtedly had the nature of insurance contracts 
in mind in passing section 70a with its proviso. Ordinarily the 
keeping up of insurance of either class would require the pay- 
ment of premiums perhaps for a number of years. ‘For this pur- 
pose the estate might or might not have funds, or the payments 
might be so deferred as to unduly embarrass the settlement of the 
estate. Congress recognized also that many policies at the time 
of bankruptcy might have a very considerable present value which 
a bankrupt could realize by surrendering his policy to the com- 
pany. We think it was this latter sum that the act intended to 
secure to creditors by requiring its payment to the trustee as a 
condition of keeping the policy alive. In passing this statute 
Congress intended, while exacting this much, that when that sum 
was realized to the estate the bankrupt should be permitted to 
retain the insurance which, because of advancing years or declin- 
ing health, it might be impossible for him to replace. It is the 
twofold purpose of the Bankruptcy Act to convert the estate of 
the bankrupt into cash and distribute it among creditors and then 
to give the bankrupt a fresh start with such exemptions and rights 
as the statute left untouched. In the light of this policy the act 
must be construed. We think it was the purpose of Congress to 
pass to the trustee that sum which was available to the bankrupt 
at the time of bankruptcy as a cash asset; otherwise to leave to 
the insured the benefit of his life insurance.” 

In view of the policy evidenced by the proviso it cannot be sup- 
posed that it was contemplated by the lawmakers that the privi- 
lege extended to the bankrupt of retaining his insurance by pay- 
ing or securing to the trustee the present value which it has was 
to be withheld because of the fact that the amount of that value 
is obtainable by him from the insurer on the conditional surrender 
of his policy as the sole security for a loan of the amount, in- 
stead of being obtainable from that source only upon an uncon- 
ditional surrender of the policy. The concern of the trustee is 
to get the present value of the policy if it is one having such a 
value, and it seems altogether immaterial how the bankrupt ac- 
quires the amount necessary to be paid or secured by him, whether 
from the insured or from some other source. The manifest 
purpose being to enable the bankrupt, when he has insurance on 
his life possessing a present value realizable by him, to satisfy 
the trustee’s claim in that regard by paying or securing to him 
the amount of that value, we are of opinion that a policy is to be 
regarded as one having a cash surrender value within the mean- 
ing of the statute when it stipulates for a present value made 
payable by the insurer on the conditional surrender of the policy 
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as the sole security for a loan of the amount, instead of on its 
unconditional surrender. 

Our conclusions are that each of the policies mentioned passed 
to the trustee, but, as to each of them, subject to the right of the 
‘bankrupt to retain or reclaim it by paying or securing to the trus- 
itee the sum which the policy by its terms made available to him 
cat the time of the bankruptcy as a cash asset. It follows that the 
petitions to superintend and revise should be granted and the 
<lecrees complained of reversed; and it is so ordered. 


—— —-o«+@q@—_—_—_— 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


PRUDENTIAL INS. CO. OF AMERICA 


vs. 


STEWART. (No. 2834.)* 


INSURANCE—LIFE INSURANCE—POLICY—CONSTRUCTION. 


An application for a life policy was made on February 2d, and bore 
date February 19th, but was not delivered until April 15th, when the 
first premium was paid. The application declared that the policy 
should not take effect until it should be issued and delivered and the 
first premium paid. Another provision of the policy, under the 
heading “Premium,” declared that the premium was payable on 
delivery of the policy and thereafter quarter-annually, or as pro- 
vided under the heading “Provisions,” on or before the 19th day 
of February, May, August, and November. The policy declared 
that in payment of any premium save the first a grace of one month 
would be allowed during which time the policy would remain in 
force. Insured died in July within the period of grace if the three 
months’ period be reckoned from the date of the delivery of the 
policy and the payment of the first premium. Held, that as the 
language of a policy is to be construed most strongly against the 
insurer, and as there were two possible interpretations, the date of 
the payment of the first premium will be deemed as marking the 
date on which the policy became effective and premiums became due, 
to avoid a forfeiture. 


(For other cases, see Insurance, Cent. Dig. § 396; Dec. Dig. § 186[2].) 


In error to the District Court of the United States for the Southern 
Division of the Western District of Washington; Edward E. Cushman, 
Judge. 

Action by Ada T. Stewart against the Prudential Insurance Com- 
pany of America, a corporation. There was a judgment for plaintiff, 
and defendant brings error. Affirmed. 


Before Gilbert, Morrow, and Hunt, Circuit Judges. 
* Decision rendered, Nov. 13, 1916. 237 Fed. Rep. 70. 
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S. A. Keenan, of Seattle, Wash., for Plaintiff in Error. 
S. Warburton and Boyle, Brockway & Boyle, all of Tacoma, Wash., 
for Defendant in Error. 


Gripert, C. iF 
This was an action to recover on a life insurance policy. The 
application for insurance was made on February 2, 1915. The 
policy was issued and bore date February 19, 1915, but it was 
not delivered until April 15, 1915, and on that date the first pre- 
mium was paid. The application contained the provision :— 

“That said policy shall not take effect until the same shall be 
issued and delivered by the said company, and the first premium 
paid thereon in full.” 

The policy contained the following :— 

“Premium.—Twelve and 7°/,,, dollars, payable on the delivery 
of this policy and thereafter quarter-annually at the home office of 
the company.” 

It contained a provision that in the payment of any premium 
under the policy except the first a grace of one month, without 
interest, would be allowed during which time the policy would 
remain in force. The insured.died on July 19, 1915, and within 
the period of grace after the expiration of three months, if the 
three months are to be reckoned from the date of the delivery of 
the policy and the payment of the first premium. By the terms 
of the contract, as above stated, therefore the policy was still in 
existence at the time of the death of the insured, and the plain- 
tiff was entitled to recover unless the date of the payment of the 
second premium was fixed at an earlier date by a certain other 
provision of the policy. That provision follows the clause above 
quoted, so that the whole provision is as follows :— 

“Twelve and "°/,,) dollars, payable on the delivery of this policy 
and thereafter quarter-annually at the home office of the com- 
pany, or as provided under the heading ‘Provisions’ on the second 
page hereof, in exchange for the company’s receipt on or before 
the nineteenth day of February, May, August and November in 
every year during the continuance of this policy.” 

It is the contention of the plaintiff in error that the clause begin- 
ning with the word “or” is controlling, that although the policy 
was not delivered until April 15, 1915, and did not take effect 
until that day, the second quarterly payment of premium became 
due on the 19th day of May, and, not having been paid, the policy 
lapsed on June 19th. In McMaster vs. New York Life Ins. Co., 
183 U. S. 25, 22 Sup. Ct. 10, 46 L. Ed. 64, the court said :— 

“We are dealing purely with the question of forfeiture, and the 
rule is that, if policies of insurance contain inconsistent provisions 
or are so framed as to be fairly open to construction, that view 
should be adopted, if possible, which will sustain, rather than 
forfeit, the contract.” 

In Thompson vs. Phenix Ins. Co., 136 U. S. 287, 292, 10 Sup. 
Ct. 1019, 1023 (34 L. Ed. 408), the court said :— 
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“If a policy is so drawn as to require interpretation, and to. 
be fairly susceptible of two different constructions, the one will 
be adopted that is most favorable to the insured. This rule, 
recognized in all the authorities, is a just one, because those in- 
struments are drawn by the company.” 

The contract of insurance in the present case contained, as we 
have seen, two inconsistent provisions; one that the policy took 
effect only upon the issuance and delivery thereof and the pre- 
mium was to be payable on such delivery, and thereafter quarter- 
annually; the other that the premiums were to be paid on the 
19th day of February, May, August, and November in each year. 
The contract was fairly susceptible of two different constructions. 
This court would not be justified in ruling that the insured had 
not the right to assume that the first provision was controlling. 
He had stipulated in his application that the insurance was to 
take effect from the date of the delivery of the policy, and he may 
have assumed—and it is not an unreasonable assumption—that 
the second provision in regrad to the date of payment, which be- 
gins with the word “or,” was intended to present an alternative, 
and to give him the option to decide whether he would pay in 
accordance with the terms of the first provision or those of the 
second. ‘The construction which the plaintiff in error contends 
for would require the assured to ignore a plain provision of the 
contract and to pay a premium for insurance which he never 
received. We think the court below committed no error in ruling 
that the policy was still in force at the date of the death of the 
insured. Decisions construing policies of a simliar nature favor- 
ably to the insured are Stinchcombe vs. New York Life Ins. Co., 
46 Or. 316, 80 Pac. 213; Stramback vs. Fidelity Mut. Life Ins. 
Co., 94 Minn. 281, 102 N. W. 731; Cilek vs. New York Life 
Ins. Co., 97 Neb. 56, 149 N. W. 49, 1071; Halsey vs. American 
Central Life Ins. Co., 258 Mo. 659, 167 S. W. 951. 

The plaintiff in error relies upon decisions such as McConnell 
vs. Provident Savings Life Assur. Soc., 92 Fed. 769, 34 C. C. A. 
663. But in that case the policy did not take effect upon delivery, 
and by the express terms of the policy the dates for the payment 
of subsequent premiums were fixed with reference to the date 
of the policy, and there was no ambiguity in the terms of the 
policy. The other cases cited are similar to the case just noted, 
with the exception of Mutual Life Ins. Co. vs. Stegall, 1 Ga. App. 
611, 58 S. E. 79. In that case the policy, dated August 30, 1904, 
contained the provision that annual premiums should be paid in 
advance on August 30th and on that date each year thereafter. 
The insured did not accept the policy until November 19, 1904. 
He died in October the following year. In that case, as in this, 
it was stipulated that the policy should not become effective until 
its delivery and the payment of the first premium, but it differed 
from the policy in the case at bar in that it contained no provi- 
sion that the succeeding annual premiums should be payable an- 
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nually thereafter. The court held that the policy became void 
for the failure of the insured to pay the second annual premium 
on August 30, 1905. That conclusion seems to have been influ- 
enced by the statute of the state which provided that a policy of 
life insurance “runs from midday of the date of the policy and 
the time must be estimated accordingly, if the policy is limited 
to a specified number of years.” The state statute and the dif- 
ference in the terms of the policies renders the decision inappli- 
cable here. 


It would have been a very easy matter for the plaintiff in error 
to prepare a policy which was not ambiguous. If it intended not 
to be bound by the provision that the policy took effect on deliv- 
ery and that the premiums were payable quarterly yearly there- 
after, it should have made known its intention in plain words. 
We think the court below committed no error in directing the jury 
to return a verdict for the defendant in error. 

The judgment is affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


STATE BANK OF CLEARWATER, Nez., 
Us. 


INGRAM. (No. 4528.)* 


1. BANKRUPTCY—PREFERENCE—VACATION. 


Within four months of proceedings in bankruptcy, and at a time when 
the bankrupt was insolvent and the defendant bank knew it, the 
bankrupt transferred to defendant as security for an antecedent 
debt fire policies under which a loss and claim had arisen. The 
bank collected the policies, credited the amounts to the bankrupt on 
its books, and received his check in payment of a mortgage, which 
the bank discharged, given by the bankrupt, on lots on which the 
burnt buildings stood. The bank had no lien on the policies or their 
proceeds, but had it enforced its mortgage its debts or the major 
portion would have been satisfied. Held, that the transaction could 
not be sustained on the theory that the bank, by reason of its 
mortgage on the lots, was not in the same class with unsecured 
creditors, and was entitled to obtain full payment in any way it 
could from general assets, while the remedy of the trustee was to 
assert by way of subrogation the mortgage lien which the bank had 
discharged, for as to the policies the bank was an unsecured creditor. 


(For other cases, see Bankruptcy, Cent. Dig. § 266; Dec. Dig. § 165[1].) 


* Decision rendered, Oct. “n 1916. 237 Fed. Rep. 76. 
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2. BANKRUPTCY—CLAIM—SET-OFF. 


No right of set-off in the bank results from the assignment of the policies, 
collection and deposit of the proceeds to the bankrupt’s credit, and 
the receipt of the bankrupt’s check in payment of its demand in 
the action by the trustee to recover the preferential payment. 


(For other cases, see Bankruptcy, Cent. Dig. § 514; Dec. Dig. § 326.) 


3. BANKRUPTCY—PREFERENCE—VACATION. 


Where a decree for the amount of a preferential payment was recovered 
by the trustee of the bankrupt, the creditor against whom decree was 
had may prove his claim as a general creditor upon satisfying the 
decree. 

~ ont) = see Bankruptcy, Cent. Dig. §§ 497-499; Dec. Dig. 

311{1]. 


Appeal from the District Court of the United States for the Dis- 
trict of Nebraska; Thomas C. Munger, Judge. 

Suit by J. Q. Ingram, trustee of the estate of John L. James, bank- 
rupt, against the State Bank of Clearwater, Neb. From a decree for 
complainant, defendant appeals. Affirmed. 


Before Hook and Smith, Circuit Judges, and Reed, District Judge. 


J. W. Rice, of Norfolk, Neb. (Kelsey & Rice, of Norfolk, Neb., on 
the brief), for Appellant. 

Frederick S. Berry, of Wayne, Neb. (Mapes & McFarland, of Nor- 
folk, Neb., on the brief), for Appellee. 


Hook, C. J. 

This is an appeal from a decree that the trustee in bankruptcy 
recover a voidable preference from the State Bank of Clear- 
water, Neb. The trial court found from the evidence the exist- 
ence of the conditions of fact prescribed by section 60b of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 562 [Comp. 
St. 1913, § 9644]), such as insolvency, the time and effect of the 
transfer, and knowledge of the creditor, and we think its findings 
were right. Omitting irrelevant matters, the case reduced to its 
final terms is as follows :— 

Within four months of the commencement of the proceedings 
in bankruptcy, and at a time when the bankrupt was insolvent 
and the bank knew it, he transferred to it as security for an ante- 
cedent debt certain fire insurance policies under which a loss and 
claim had arisen. He authorized the bank to collect on the poli- 
cies and apply the proceeds to the debt. Before this transaction 
the bank had a valid mortgage on the lots on which the burned 
buildings stood, but it had no lien on the policies or their pro- 
ceeds. There were other liens on the lots, one prior to the bank’s 
mortgage, and others inferior. The bank collected on the poli- 
cies, credited the amounts to the bankrupt on its books, and took 
the bankrupt’s check in payment of the old debt. At the same 
time it discharged its mortgage on the lots. Afterwards the lots 
were sold under decree in a foreclosure suit to which the trustee 
in bankruptcy was not a party, and the proceeds were exhausted 
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by the claims of the other lienholders. The value of the real 
property was not sufficient to pay all the liens upon it, but if the 
bank had retained and enforced its mortgage it would have re- 
ceived all or the greater part of its claim. Before the transaction 
with the bank the policies constituted much the greater part of 
the free assets of the bankrupt available to his general creditors; 
there was little else. Their unsecured claims were in quite a 
large amount. 

[1] It is contended that the bank, with its prior mortgage on 
the lots, was not in the same class with unsecured creditors, and 
that it had a right to obtain full payment in any way it could, 
whether from the property mortgaged to it or from general as- 
sets; also that the remedy of the trustee was to seek the fore- 
closure suit, become a party, and assert a right of subrogation 
to the mortgage lien which the bank discharged. The status of 
a creditor, whether general or secured, is naturally determined 
by his relation to the property of the bankrupt. As to the poli- 
cies of insurance the bank was a general creditor. It had no lien 
or claim upon them. The fact that it had other security did not 
give it the right to take or seize for itself the unincumbered prop- 
erty of the bankrupt. The actual effect of the assignment of 
the policies was that the bank was paid in full and the general 
creditors received but little. When the bank took the assignment 
with knowledge of the bankrupt’s insolvency it still retained its 
mortgage on the lots until it received payment from the insurance 

*money. It then discharged its mortgage generally. There was 
no-attempt to save or make good the loss to the general estate. 
Whether under the circumstances the trustee had a right of sub- 
rogation need not be determined. At the best the bank left the 
succeeding trustee a lawsuit, with its attendant uncertainty and 
expense, and, if successful, the necessity of protecting himself at 
the judicial sale against an admitted prior lien. Moreover, an 
effort of the trustee to secure subrogation would have been com- 
plicated by a homestead interest of the bankrupt in part of the 
mortgaged lots. We think the transaction should not be sustained. 

[2,3] No right of set-off in the bank results from the assignment 
of the policies, the collection, its deposit of the proceeds to the 
bankrupt’s credit and the taking of his check in payment of its 
demand. Traders’ Bank vs. Campbell, 14 Wall. 87, 20 L. Ed. 832. 
The decree of the trial court should be modified, however, by 
allowing the bank to prove its claim as a general creditor upon 
payment of the decree against it. Page vs. Rogers 211 U. S. 575, 
29 Sup. Ct. 159, 53 L. Ed. 332. 

The decree, as so modified, is affirmed. 
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UNITED STATES DISTRICT COURT. 


E. D. Louisiana. 


In RE ROSENBERG-OLDSTEIN CO. Er at. (No. 2093.)* 


BANKRUPTCY—EXEMPTIONS—LIFE INSURANCE POLICIES. 


Under Act La. July 9, 1914 (Act No. 189 of 1914), a policy of insurance 
on the life of a bankrupt is exempt, where at the time of the passage 
of the act the policy had no cash surrender value, and the debts 
scheduled were also incurred thereafter, so that at no time the creditors 
have the right to resort to the policy for payment. 


(For other cases, see Bankruptcy, Dec. Dig. § 396[3].) 


In Bankruptcy. In the matter of the Rosenberg-Oldstein Company 
and others, bankrupts. On review of decision of referee. Reversed. 


Edgar M. Cahn, of New Orleans, La., for Bankrupts. 
Benjamin Y. Wolf, of New Orleans, La., for Trustee. 


Foster, D. J. 

In this case one of the bankrupts, Jonas Oldstein, claimed a 
certain insurance policy as exempt under the Louisiana statute 
(Act No. 189 of 1914). The policy was issued January 1, 1913, 
and had cash surrender and loan values after the payment of 
three annual premiums, which would not be earlier than January 
1, 1915. The Louisiana exemption act was adopted July 9, 1914, ° 
nearly six months before the policy was available as an asset. 
The bankrupt was so adjudicated December 13, 1915, at which 
date the cash value of the policy had accrued. The referee found 
the facts in this case to be identical with those in Matter of Bon- 
villain, 232 Fed. 370, recently decided by this court, and on the 
authority of that case considering that the condition of the policy 
at the date of adjudication governed, ruled against the exemption. 

However, it is evident from the Bonvillain Case that the test 
of exemption is not whether the policy had a cash surrender value 
at the moment of adjudication, but whether the debts scheduled 
and the cash surrender value both antedated the exemption act. 
As to the debts that did not come into existence before its passage, 
the exemption act is valid. And creditors cannot complain as to 
its exemption, if the policy was not property to which they might 
have looked for payment prior to the change in the law. 

The order of the referee will be reversed, and the trustee di- 
rected to surrender the policy to the bankrupt. 


* Decision rendered, June 26, 1916. 236 Fed. Rep. 812. 
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COURT OF APPEALS OF KENTUCKY. 


T. T. FORMAN, Et AL. 


vs. 


MUTUAL LIFE INSURANCE CO* 
Appeal from Fayette Circuit Court. 


From a judgment for defendant, plaintiff appeals. Reversed 
with directions to enter a judgment for plaintiff. 


Hobson & Hobson, of Frankfort, Ky., Matt Walton, John B. Shannon, 
and M. Don Forman, of Lexington, Ky., for Appellants. 

Frederick L. Allen, of New York, and George R. Hunt, of Lexington, 
Ky., Grubbs & Grubbs, Chas. S. Grubbs, and Rodman Grubbs, of Louis- 
ville, Ky., for Appellee. 


Opinion of the Court by CarRoLL, J., reversing. 

On April 16, 1892, the Mutual Life Insurance Company, by its 
policy of that date, insured the life of the appellant, T. T. For- 
man, for two thousand dollars, the policy being payable to his 
wife. 

The policy contained this clause: “This policy is issued on the 
twenty-year distribution plan. It will be credited with its dis- 
tributive share of surplus apportioned at the expiration of twenty 
years from date of issue. Only twenty-year distribution policies 
in force at the end of such term and entitled thereto by year of 
issue shall share in such distribution of the surplus; and no other 
distribution to such policies shall be made at any previous time. 
All surplus so apportioned may be applied at the end of such 
period to purchase an annuity or may then be drawn in 
am” * = * 

Forman kept the policy in force until April 16, 1912, twenty 
years after the date of its issual, at which time he was notified 
that the surplus dividend on his policy was $518.28, and that he 
could either draw this amount in cash or could select any one of 
the several other equivalent options provided in the policy. For- 
man elected to receive the surplus dividend in cash, and accord- 
ingly the sum of $518.28 was paid to him, with the stipulation 
that it should not prejudice his right to recover from the company 
the difference between the amount received and $996.08, the 
amount he claimed. The company declining to pay the amount 
claimed by Forman as cash surplus, viz., $996.08, he brought 
this suit to recover the difference between $518.28 and $996.08, 
and the lower court having dismissed his petition, he prosecutes 
this appeal. 





* Decision rendered, Jan. 30, 1917. From a certified transcript. 
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Forman insists that he is entitled to the difference between 
the amount paid and the amount claimed, upon the ground that 
the company, at the time the policy was delivered to and accepted 
by him, guaranteed that the surplus dividend at the expiration 
of twenty years would be $996.08, and upon the further ground 
that, on a fair accounting of the surplus to which his policy was 
entitled, he would receive the sum claimed by him. 

As we have reached the conclusion that Forman is entitled to 
the relief sought, upon the ground that the company guaranteed 
as a part of the contract of insurance that it would pay to him 
as surplus earned by his policy at the end of twenty years, $996.- 
08, we do not find it necessary to enter into a consideration of 
the question whether a fair accounting would show him entitled to 
$996.08, or any larger sum than the company paid. 

Forman, in his deposition, says that Dr. H. D. Rodman, who 
was then an agent for the company, solicited him to take out a 
policy in the company, and as an evidence of the inviting quali- 
ties of the policy submitted to him the following “illustration :’— 


Income Life Policy 
issued by 
THe Mutua, Lire InsurANCE COMPANY 
of New York, 
Richard A. McCurdy, President 


$451,000,000.00 
And upwards paid to Policy- 
Holders and held for 
future payments. 


The accompanying figures are 
correct as an_ illustration 
based upon the actual ex- 
perience of the Company. 

F. Schroider, Asst. Secy. 
(Correct—M.) 

Wm. P. Stewart 
Instructor of Agents 
Apr. 16, 1892 
The Mutual Life Ins. Co. 
For use with “Illustrations, 1891.” 


Age 39. Please endorse as correct. Prem., $62.20: 
T. T. Forman 


ILLUSTRATION 
No. 496,382 . 
INCOME LIFE POLICY. 
Par value, $2,000.00. 
Reserve, $681.14. 


This form of contract is new and original in its 
essential features. Under it the policy-holder has 
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several options of settlement, or continuances, as be- 
low stated. The cash and equivalent values include 
the legal reserve, the amount of which is specifically 
guaranteed, and the surplus. What this surplus will 
be in future settlements will necessarily depend upon 
subsequent experience. The surplus incorporated 
with the cash value or equivalent options in this ex- 
ample is to be understood as an adapted illustration 
based upon actual experience in policy settlements of 
recent date. 


Options at the end of 20 years. 


$1,677.14 | ae ss 

| ‘To draw in cash the entire reserve 
| 

| 





In Cash with the accumulated surplus. 


Or, on 
$58.70 | To draw as annual income for life, 
| Annual Income | and continue the sum of the reserve 








and 
$1,677.14 
At Death 


$3,554.00 
At Death 


$996.08 
Cash Surplus 
or 
$100.00 
Equivalent 
Life Income 
and $2,000.00 
At Death 


$168.38 
Income after 
one year 
or 
$445.96 
Income after 
ten years. 


| and accumulated surplus as paid-up 
| insurance, participating in future div- 
| idends, and payable at death. 
Or, ds Og 
To add the insurance value of ac- 
| cumulated surplus to the amount of 


| the original insurance and continue 


| the combined amounts as participating 
| insurance, by payment of the original 
| premium only. 


| Or, “yy 

| To draw accumulated surplus in 
| cash, or as an equivalent life income, 
| and continue original insurance, par- 
ticipating in dividends, by payment of 
original premium. 


| 
| 
| 
| 


| Or, ‘“E 
| To buy a one-year deferred, or a 


ten-year deferred, i1.come with the 
| total cash value. 


| 


He further testifies that he was attracted by the options set 
out in the illustration and said to Dr. Rodman “that this illustra- 
tion appeals to me, and after conference with him the result of 
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it was that I informed him that if he would have the illustration 
which, he presented to me approved by some general officer of 
the company, I would take out the policy. He agreed to this, 
and while perhaps there was nothing said in the application with 
reference to the illustration being made a part of the policy, I 
had Dr. Rodman’s agreement that it should be so approved and 
attached to the policy and he made his word good. 

“At the head of the illustration in pencil memorandum, which 
I believe to be in the handwriting of Dr. Rodman, are these 
words, now quite indistinct with age, as follows: ‘Please endorse 
as correct.’ 

“T believe that to be the identical paper which was filled in by 
Dr. Rodman as the defendant’s agent, and believe that it is the 
identical paper sent by Dr. Rodman, as agent, to the defendant 
along with the application which I made for insurance in de- 
fendant company. When the policy was returned to me that 
illustration was dated, as I read it, the same date with the policy, 
and it was physically attached to the policy, when the same was 
delivered to me by Dr. Rodman as the contract of insurance with 
the company. It was attached by mucilage or paste to the policy. 

“T desire to call attention to the fact that the illustration is 
signed ‘F. Schroider, Assistant Secretary,’ whose name is signed 
to my policy contract and his signature to the policy appears to 
be in the same handwriting as the signature of F. Schroider, 
Assistant Seeretary, on the illustration. Therefore, I believed at 
the time, and believe now, that I was getting the approval of the 
illustration by a general officer, or two general officers, or three 
general officers of the defendant company. I say three because 
there are some cabalistic signs, ‘Correct, J. W.,’ on the back of the 
illustration that I have never been able to figure out, but it looks 
like somebody who had authority to handle such papers had 
endorsed it correct besides Stewart and Schroider. It is perhaps 
needless for me to say, but I do state it, and it is a fact that the 
representations made to me by Dr. Rodman and approved by 
these officers of the company, and the contents of the illustration 
induced me to take out this contract of insurance.” 

On cross-examination he was asked and said: “Q. Subsequent 
to the application being made by you the policy came back from 
New York and was delivered to you by Dr. Rodman? A. I think 
that is right. I am sure it is. Q. You have testified to the fact 
that the paper called ‘an illustration’ in your suit and in this 
action was fastened to the policy by mucilage? A. I have. 
©. You don’t know when that was done, do you? A. I do not. 
Q. In other words, you are not not advised as to whether that 
illustration was pasted on the policy at the home office, or at the 
office in Lexington? A. I only know that it was physically at- 
tached to the policy when it was delivered to me by Dr. Rodman 
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in Lexington, Kentucky. I never saw the policy until it was so 
delivered.” 

On further examination in chief he was asked and said: “Q. I 
will ask you if the illustration blank which you testified was 
attached to the policy at the time of its delivery to you was not 
exhibited to you by the agent of the company, who solicited the 
insurance, prior to the time that you signed the application? A. I 
have so testified and believe that those figures are Dr. Rodman’s 
figures filling in the blanks, and that it was sent on and I believe 
stamped in New York, and was undoubtedly attached to. the 
policy and delivered to me on or about the middle of April, 1892. 
Q. I will ask you whether or not you requested Dr. Rodman, as 
agent of the company, before you accepted the policy which was 
issued upon the application, to forward the figures which he had 
made and which appear upon the illustration, to the company for 
its approval? <A. I did, and as I recall, it was made a condition 
precedent to my taking the insurance. Q. Do you recall any 
conversation with Dr. Rodman at or about the time of the de- 
livery of the policy, or previous thereto, in which he said to you, in 
substance, that he had submitted the illustration to the company 
and it had been approved? A. I don’t remember that because 
the illustration came back along with the policy. Q. With the 
marks and notations which now appear upon it? A. That paper 
is absolutely unaltered except as it may have become obscure by 
age from the time it was attached to that policy until the present 
day.” 

Dr. H. D. Rodman testified, but there is no conflict between 
his evidence and that of Mr. Forman as to what transpired when 
the policy was being solicited or afterwards, or in respect to the 
circumstances related by Mr. Forman in respect to the paper 
called “Illustration.” Dr. Rodman further said that in soliciting 
insurance agents of the company at that time did use such papers 
as this “Illustration,” but he also expressed the opinion that they 
were not a part of the contract of insurance. 


In order that the issue upon which we propose to rest our 
decision may be: clearly understood, it may be well to briefly 
re-state the evidence on the subject of this “Illustration” and the 
contentions of the respective parties to this litigation. We think 
the evidence shows in a very satisfactory way that Mr. Forman 
was induced to take the policy of insurance upon the faith of 
the representations as to what options he would have the benefit 
of at the expiration of twenty years as they were stated in the 
paper that will be called “Illustration,” and, furthermore that he 
declined to take out a policy until this “Illustration” was approved 
by a general officer of the company at the home office in New 
York and physically attached to the policy. He was not willing 
to accept the representations of the soliciting agent as to the 
correctness of the statements set forth in this “Illustration,” nor 

Vol. XLIX—10. 
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was he willing to consent that this soliciting agent might attempt 
to make this “Illustration” a part of the policy contract. He 
wanted to be sure that this “Illustration” was approved by some 
authorized officer of the company and made a part of the policy 
contract under the direction of some authorized officer, and so 
the “Illustration” was sent by the soliciting agent to the home 
office of the company in the city of New York, and its authen- 
ticity was vouched for by the signature in writing of the 
assistant secretary of the company at the home office, the same 
person whose signature, in the same handwriting, appears on the 
policy contract, with the seal of the company attached to it. 

It is also a fair assumption that at the home office of the 
company the “Illustration” was physically attached to the policy 
contract at the time its verity was attested by the assistant 
secretary. After this was done, and when the policy contract 
with the “Illustration” physically attached to it, subscribed to 
and attested in the manner indicated, was presented to Mr. 
Forman, he accepted the policy. 

Upon this state of facts it is insisted in behalf of Forman 
that this “Illustration” became and continued to be a part of 
the policy contract as much so as if what it contains had been 
incorporated in the policy contract itself; or, in other words, 
that the “Illustration” and what may be called the policy con- 
tract proper are to be treated as one contract and the rights of 
the parties determined from a consideration of these two papers, 
looking at them as one contract and the only contract between 
the parties. 

On the other hand, the argument for the company is that the 
“Tilustration” is not and never was a part of the contract of 
insurance. That it was only an advertising illustration of what 
the company believed the options would amount to at the end 
of twenty years. It is a further argument that even though 
the “Illustration” should be treated as a part of the contract of 
insurance, it does not constitute a guarantee or promise that the 
amounts mentioned therein would be paid to the policyholder at 
the end of twenty years. 

In considering first the question whether this paper designated 
as “Illustration” is to be treated as a part of the contract of in- 
surance, we have been furnished with much authority in support 
of their respective contentions by opposing counsel, but none of 
the cases relied on develop states of fact like those appearing 
in this record as we have set them out. 

The case of Southern Mutual Life Ins. Co. vs. Montague, 
84 Ky., 653, was a suit by Montague, a policyholder, to compel 
the insurance company to issue to him a paid-up policy. The 
company resisted this suit upon the ground that the policy con- 
tract did not obligate it to issue such a policy. In avoidance of 
this defense Montague relied upon a pamphlet issued by the 
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company setting forth what it would do, including the issual of 
the character of policy demanded by him. In considering the 
effect of this pamphlet which was held by the court to be 
binding on the company, the court said :— 

“At the time the general agent of the company solicited the 
insurance from the appellee, he presented and delivered to him 
a pamphlet issued by the company, with the names of its officers 
and executive committee indorsed upon it, setting forth the 
nature and advantage of life insurance, and particularly in the 
Southern Mutual Life Ins. Co. * * * This pamphlet reads: 
* * * ‘Those desiring to discontinue payments of the annual 
premiums may, after the payment of four annual premiums on 
the life plan, or two on the ten-year or endowment plans, dispose 
of their policies to the company, in which case they will receive 
the equitable value, either in cash, or a policy of insurance will 
be issued for a fixed sum, payable at death.’ 


“This plan of insurance the company, through its chief officers, 
presented to the people of the state, by its authorized agents, with 
insurance policies drafted in the manner and form as the one 
delivered to the appellee. It is not pretended that any part of 
this pamphlet was embodied in the insurance policy, but it is 
alleged by the appellee that it was represented by the agent of 
the company that the stipulations in said pamphlet formed a part 
of the contract, and that after the payment of the premiums, 
four in number, the policy could not be forfeited to the extent 
of the payments made. The appellee paid nine premiums and 
failed to pay the tenth, and it is now claimed that he is not en- 
titled to a paid-up policy because the verbiage of the pamphlet 
was not embodied in the policy. The fact of the exhibition of 
the pamphlet, and the representations made by the company’s 
agent, which are admitted by the appellant, and established by 
the testimony of the agent whose duty it was to solicit subscrip- 
tions upon the representations contained in it, made that a part of 
the agreement. * * * ‘The printed pamphlet was not only 
the inducement, but formed a part of the consideration for 
which the premium notes were executed and the contract entered 
into by the assured. The rights of the assured under it was the 
prime cause for his accepting the policy, and gave the appellant 
as an insurance company, as it maintained, the preference over 
all others, and to hold that it was not intended as a part of the 
contract would be sustaining a fraud that no court of conscience 
could sanction.” 


In Equitable Life Assurance Society vs. Meuth, 145 Ky. 160, 
privileges endorsed on the back of the policy in pencil writing, 
which were testified by the insured to have been in the policy 
when he received it, were held to be a part of the policy contract, 
although there was no reference in the printed or written parts 
of the policy contract to these figures; and the court said: 
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“When the president signed his name on the face of the policy, 
with his name printed under what was signed on the back of 
the policy, he made the whole policy the contract of the company.” 

In Timlin vs. Equitable Life Assurance Society, 141 Wis. 276, 
the facts were these: Timlin took out a policy of insurance in 
the Equitable Society for one thousand dollars on the twenty- 
year plan. There were certain options allowed the insured in 
the body of the policy, and there was attached to the policy by 
a pin a small sheet on which there was certain printed and 
written matter. This paper was very much like the “Illustration” 
in this case and set out the amounts that the insured would get 
at the expiration of twenty years in selecting one of the options 
described in the policy. At the expiration of twenty years the 
insured elected to accept the benefits of one of the options 
mentioned in the policy and the Equitable Society offered to 
pay him the amount of the option according to its method of 
calculating the amount due. The insured refused to accept the 
proposition and insisted that he was entitled to the amount 
stipulated for in the paper pinned to the policy. In the opinion 
the policy proper was described as “A” and the paper attached 
was described as “B,” and the question for decision in the case 
was whether the paper “B” was a part of the policy contract 
“A.” In disposing of the case the court in the course of the 
opinion holding that the paper “B” was a part of the contract, 
said :-— 

“In the light of the facts and circumstances shown, plaintift’s 
possession and production of pages ‘A’ and ‘B’ sufficiently 
establish that they were transmitted to him by the defendant in 
carrying out the negotiations for the contemplated life insurance 
policy. It is, however, averred that the fact of such delivery of 
page ‘B’ is no proof that the statements therein are a part of 
the insurance contract made by the parties. True, such delivery 
in itself is not proof conclusive that the writing on this page 
embraces a part of the contract, but such fact, in connection with 
the other facts of the transaction, has a material and significant 
bearing, and tends to show that the contents’ of this page ‘B’ 
embody a part of the negotiations had between the parties and 
that they are expressed in the writing. 

“It is argued that the provisions contained in page ‘A’ show 
that it was understood and stipulated that this sheet embraced 
the whole contract, and therefore the page ‘B’ is excluded 
therefrom. Stress is placed on the provision that ‘the contract 
between the parties hereto is completely set forth in this policy, 
and the application therefor, taken together, and none of its 
terms can be modified, * * * except by an agreement in 
writing, —signed by one of the authorized officers. There is 
nothing in this provision excluding page ‘B’ from being a part 
of the policy, for the question remains: What, under this pro- 
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vision, constitutes the policy? Plaintiff asserts that it consists 
of the agreement set forth on pages ‘A’ and ‘B’ while the 
defendant claims that page ‘A’ alone covers it. We do not 
consider that the words ‘this policy,’ as used in this provision, 
restrict it to page ‘A.’ The term as here used is applied to 
the contract made by the parties, and in this connection embraces 
the agreements of the parties, whether embodied in page ‘A’ or 
in both pages ‘A’ and ‘B” * * * 

“Viewing the pages ‘A’ and ‘B’ in the light of their contents, 
we find that they obviously treat of the same subject-matter, 
and that the various provisions are in accord and are harmonious 
and mutually complementary. It is manifest that the agree- 
ments of page ‘B’ make definite and certain what was left in- 
definite in the fifth paragraph of ‘provisions and requirements’ 
of page ‘A.’ This seems a most natural and reasonable thing 
for a person to do in negotiating for life insurance. The all- 
important questions for the applicant are the amount of the 
premiums and the financial value of the contract at its maturity. 
And so, here, it is evident that the plaintiff sought to purchase 
insurance that would yield him definite financial returns, and that 
the defendant company stipulated that the contract would yield 
the amounts specified in page ‘B’ if it should be in force at the 
end of the tontine period.” 

In Tourtellotte vs. New York Life Ins. Co., 155 Wis. 455, the 
question was whether a paper not attached to the policy but 
delivered with it in the mail should be treated as a part of the 
contract as it was set forth in the policy. This statement, which 
was delivered to the insured with the policy, made definite and 
certain the amount that the insured would receive upon his 
election to accept the benefit of options described in the policy, 
and is very much the same character of paper as the “Illustra- 
tion” in this case. In holding that the paper accompanying the 
policy did not guarantee the payment of the amount specified 
therein, the court said :— 

“The statement purports to do nothing but illustrate or ex- 
plain the contract. It contains no words of promise or guaranty.” 

It then proceeded to distinguish this case on the facts from 
the Timlin Case by saying that in the Timlin Case “It was held 
to contain words of promise as to the amount to be paid, while 
here we have language which purports only to illustrate the 
policy, and which states the source of the figures upon which 
the illustration is based.” And further said that ee 
understood when he accepted the contract that he would only ge 
at the end of the option period his equitable share in the tia 
and not the sum set forth in the paper. The essential difference 
between that case and the one we have consists in the fact that 
here the “Illustration” was attached to and made a part of the 
contract and Forman in accepting the policy understood that 
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when the option period arrived he would have the right to select 
one of the amounts specified in the “Illustration.” A further 
material difference grows out of the fact, which we will presently 
endeavor to establish, that the “Illustration” was a guarantee to 
Forman that he would receive the amounts therein specified. 

In Untermyer vs. Mutual Life Ins. Co. of New York, 113 
N. Y. Supp. 221, a controversy arose between the insured and 
the company as to whether a paper delivered with the policy by 
the soliciting agent of the company should be treated as a part of 
the contract of insurance, and the court, in holding that it should 
not, said: “The policy bearing the signature of the officers of 
the company and its promise to pay contained no promise as to 
this future speculative result, but did bear in emphatic terms a 
notice to the holder that no agent had power on behalf of the 
company to make or modify this or any contract of insurance to 
extend the time for paying the premium, to bind the company 
in making any promise, or by receiving any representations or 
information not contained in the application for this policy. 

“The whole claim of the plaintiff is based upon the con- 
temporaneous writing signed by the soliciting agent and called 
an illustration, her contention being that that paper, signed by 
the agent, because it was upon a blank furnished by the company 
and was delivered to the insured at the same time with the 
delivery of the policy, was, in spite of and in the face of the 
warning and notice contained in the policy itself, nevertheless 
the act of the company and binding upon it as its direct promise. 

“We hold upon this statement of facts that this paper was a 
mere presentation by the soliciting agent of the hoped-for resu!ts 
based upon the past experience of the company, that he had 
no power to make it as a binding contract of the company, and 
that the company is not affected by it.” 

It will be observed in that case that the decision was put upon 
the ground that the paper relied on by the insured was a mere 
presentation by a soliciting agent who had no power to make 
it a binding contract on the company, and so the difference be- 
tween that case and the one before us is obvious. 

In MacIntyre vs. The Cotton States Life Ins. Co., 82 Ga. 478, 
the question was whether a prospectus issued by the company 
and used by its agents in procuring insurance should be treated 
as a part of the contract and binding on the company, and the 
court held that it should not. 

In Grange vs. Penn Mutual Life Ins. Co., 235 Penn. St. 320, 
the insured relied on a statement of estimates given to him by 
an officer of the company pending the negotiations for the policy, 
claiming that the “estimates” of the options that he had the 
privilege of electing to have at the end of a certain period set 
forth in this estimate induced him to take the policy, and there- 
fore the company was obliged to give him the benefit of the 
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options set forth in the estimates; but in holding that the insured 
could not have the relief sought on this ground, the court said :— 

“Counsel for appellant contends that these statements of the 
assistant secretary of the company were misrepresentations of 
material facts, and that the company should be held responsible 
to him in damages for the deceit which he alleges was practiced. 
But with respect to this matter the trial judge found that the 
evidence of misrepresentation was not sufficiently clear, precise, 
and indubitable to demand a reformation of the policy, and that 
the misrepresentations were concerned with matters which were 
the subject of estimate merely, and not of concrete fact, and 
therefore they do not support the appellant’s allegations of fraud 
in the making of the contract. He further held that it was not 
within the power of the assistant secretary to bind the defendant 
company by any representation, in such a manner as to give the 
plaintiff any advantage over other policyholders in the company. 
The court also found that the representation made by the assistant 
secretary that the estimate was based on the past experience of 
the company did not constitute such deceit as would justify a 
recovery of damages by appellant, or would entitle him to an 
accounting by the company. These conclusions seem to us to 
reasonably follow from the evidence concerning the matter in 
question.” It will thus be seen that in that case the insured 
sought relief upon the ground of fraud and deceit practiced on 
him in the procurement of the policy and the relief was denied 
because the evidence was not sufficient to support it. 

In Williams vs. New York Life Ins. Co., 122 Md. 141, 89 
Atl. 97, there was pasted on the policy a typewritten statement 
setting forth the amount that would be paid the insured on the 
expiration of the accumulation period; and the question in the 
case was whether the company was bound by the figures con- 
tained in this slip. In considering the effect of this slip and 
in holding that the company was not bound by its contents, the 
court said that this question depended upon “whether or not the 
slip pasted on it, already quoted, was a part of the contract 
between the parties, and if it was, what effect, if any, did it have 
upon the policy itself? 

“It is to be noted at the outset that the slip is neither signed 
nor initialed, nor is there anything upon it to indicate that it was, 
or was intended to be, any part of the contract. Where or how 
it originated is not shown by the evidence. Dr. Williams tes- 
tifies that the only time he ever saw the policy was when Mr. 
Howland delivered it to him, and that at that time it had the 
typewritten slip pasted on the third page; but he further testi- 
fies that that is what he relied on in taking out the policy,—those 
figures. This is a manifest impossibility. The insurance was 
taken out in July, and the policy was not made out until October. 
He could not then have relied, in taking out this insurance, upon 
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something which had no existence until three months later. But 
he further says, and this is probably what he means, that the 
agent who solicited the insurance made him certain representa- 
tions as to figures, and that this slip corresponded with the 
representations made to him. Whatever the representations may 
have been, they were merged in the contract. The mere fact of 
the fastening of the slip to the policy could not make it a part of 
the contract, where there was no reference on either policy or 
slip of the one to the other.” It will be noticed that the court 
put its decision upon the point that the slip was neither signed 
nor initialed, nor was there anything to indicate that it was 
intended to be a part of the contract, thus plainly distinguishing 
it from the case we have. 


In Provident Savings Life Assurance Society vs. Withers, 
132 Ky. 541, in a litigation with the Assurance Society as to 
the meaning and effect of the contract of insurance, the insured 
relied upon a paper styled an “Illustration,” and claimed that 
the Assurance Society by fraud or mistake had not delivered to 
him a contract that contained the stipulations set forth in the 
“Tllustration,” upon which stipulations he relied. It appears from 
the opinion that the soliciting agent at the time he delivered the 
policy gave to the insured the “Illustration” which was signed 
by the agent. In holding that the “Illustration” was not binding 
on the company, the court said :— 


“Withers accepted his policies when the company sent them 
to him. He could have told by the simplest inspection whether 
they conformed to the contract Johnson had made with him. 
He kept the policies until he brought this suit on October 17, 
1906, or about seven years after the policies were delivered to 
him. He cannot now say that he has not accepted the policies, 
for he kept the policies and regularly paid the premiums. By 
the statute the policy is the sole measure of the company’s 
liability. We have held in several cases that nothing outside 
of the policy such as the application or other prior contract can 
be pleaded by the company to modify its liability under the 
contract. The statute is for the protection of both the company 
and the policyholder. Preliminary contracts previous to the 
issual of the policy can be shown by neither to defeat its oper- 
ation. * * * ‘The plaintiff cannot have relief under the 
special contract relied on because that was merged in the policics, 
and he cannot now have the policies corrected for fraud or mis- 
take because the action is not brought within five years after the 
perpetration of the fraud or the making of the mistake, and 
after he knew or by ordinary diligence should have known it. 
He had the policies. He could have looked at them at any time. 
He cannot accept them, and, after keeping them for seven years, 
and after the time has expired within which he might have had 
the policies corrected for fraud or mistake, have relief in equity. 
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To do this would be to encourage or reward supineness; and it 
would be to establish a rule that would destroy the value of 
written contracts.” , 

Another illustrative case is Langdon vs. Northwestern Mutual 
Life Ins. Co., 199 N. Y., 188, in which a divided court held 
that the insured was not entitled to a reformation of his policy 
to conform to the stipulations in a paper entitled “a special 
contract”; putting its decision upon the ground that the special 
contract was understood to be no more than a prospectus and 
upon the further ground that the insured by his laches had de- 
prived himself of the right to ask a reformation. 

A discussion of the question before us may also be found in 
Bliss on Life Insurance, page 612, and Cooley’s Briefs on the 
Law of Insurance, Vol. 1, page 662. 

Many other cases have been examined, but it would extend 
this already lengthy opinion beyond reasonable bounds to give 
extracts from the numerous cases on the subject. It is sufficient 
to say that no one that we have cited or examined presents as 
strong reasons for holding the illustration to be a part of the 
policy contract as do the facts in the case we have. In the cases 
holding that slips, prospectuses, illustrations and other like papers 
sought to be made a part of the policy could not be so treated, it 
will be generally found that this conclusion was reached because 
the paper relied on was either signed by some unauthorized agent 
of the company, or was not attached to the policy, or was under- 
stood not to be a part of the contract, or was not relied on by 
the insured. But in this case the “Illustration” was signed by 
one of the chief officers of the company; it was physically at- 
tached to the policy; it was the inducement offered by the com- 
pany to Forman why he should accept the policy, and set forth 
the reasons that caused him to accept it, and he understood that 
this ‘Illustration’ was a part of the contract. No person of 
ordinary intelligence, receiving a policy under the circumstances 
Mr. Forman accepted this one, would have any reasonable doubt 
that the “Illustration” was intended to be and was a part of the 
contract. Nor can there be any reasonable doubt that the com- 
pany intended he should so believe. 

Another question is, does it contain express or implied stipula- 
tions binding, or that should be construed to bind, the company 
to pay the cash surplus of $996.08 mentioned in the “Illustration” ? 
Counsel for the company say it does not; that even if it should 
be treated as a part of the contract, it was no more than an 
agreement that the company would set apart to this policy such 
an amount of surplus as the policy was entitled to; or, in other 
words, the “Illustration” and the policy when read together 
or separately mean in respect to this matter the same thing and 
neither contains a promise or guarantee that the company will 
pay any certain sum. 
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Let us see now by comparison of the application, the policy and 
the “Illustration,” if the “Illustration” promised to do no more 
than the policy, or should be so construed. The application signed 
by Forman recites that “I further agree that in any distribution of 
surplus the principles and methods which may be adopted by 
the company for such distribution and its determination of the 
amount apportioned to such policy shall be and are hereby 
ratified and accepted by me,” and the policy stipulated, “It will 
be credited with its distributive share of surplus apportioned at 
the expiration of twenty years from the date of issue.” So that 
neither in the application nor in the policy is there any statement 
as to the amount of surplus that would be apportioned to the 
policy. The matter of distribution and apportionment was left 
by the terms of these papers to the good faith and honesty of the 
company. But when we turn to the “Illustration” we find, in 
option “D,” under the head of “options at the end of twenty 
years,” that he should have the right “to draw accumulated 
surplus in cash, * * * $996.08 cash surplus.” 

It is very true that this “Illustration” also recites that “What 
this surplus will be in future settlements will necessarily depend 
upon subsequent experience,” and further states that “The accom- 
panying figures are correct as an illustration based upon the 
experience of the company.” But if the company did not in- 
tend to practice a fraud on Forman or to deceive him,—and it 
is urgently insisted that the company did not intend to do either, — 
what was the purpose in making a part of the contract this 
“Tllustration” and specifying in it that he should have the 
option at the end of twenty years “to draw accumulated surplus 
in cash, * * * $996.08”? The policy contract provided that 
he should have the surplus apportioned to his policy at the end 
of twenty years, but did not specify what the amount of the sur- 
plus would be, and this is what Forman wanted to know. This 
is why he demanded the “Illustration,” plaintly setting forth the 
amount he could draw, and, manifestly, the company should 
not be permitted to say that the figures $996.08 are meaningless, 
or that they are a mere estimate, because to allow it to escape 
liability on this ground would be to assume that it did endeavor 
to deceive and defraud Forman. Any reasonable man of average 
intelligence would understand from reading the ‘Illustration’ 
that at the end of the twenty years he would get $996.08. This is 
the only fair construction of which the “Illustration” and the 
policy when read together are susceptible. And this is manifestly 
the construction the company intended Forman should put on 
the illustration when read with the policy. It was the belief that 
he would get $996.08 that induced him to accept the contract, 
and the company attached the “Illustration” to the policy to 
satisfy Forman on this vital point. It knew as well as he did 
that the policy did not give him the definite assurance that he 
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wanted, and so to make certain this indefinite condition in the 
policy, it made the “Illustration” a part of the contract for the 
sole purpose of guaranteeing to Forman that at the end of 
twenty years he could get $996.08. This is the only fair and 
honest theory upon which the conduct of the company in attach- 
ing the “Illustration” to the policy can be explained. 

We prefer to adopt this view rather than assume that the 
company was attempting to practice a fraud on or deceive Forman 
by inducing him to accept the policy on the faith of the assurance 
that at the end of twenty years he could draw $996.08 in surplus, 
when it did not intend to pay him this amount, because it is 
perfectly plain that the company by this “I!lustration” either in- 
tended to pay Forman at the end of twenty years $996.08 or it 
intended to deceive him. 

The two papers, therefore, should be read as if the company 
had agreed that at the expiration of twenty years the distributive 
share of surplus to which the policy would be entitled would be 
$996.08. This was the construction of the contract by Forman 
at the time it was made, this was the construction that the 
company intended should be placed on it by him and this is the 
construction that we put on it. 

When an insurance company puts out papers like this “Illus- 
tration” and makes them a part of its policy contract, as it 
did in this case, it should be required to perform the stipulations 
of the contract, including those contained in the papers that 
are made a part of it, according to their reasonable interpretation 
and according to the interpretation the company intended the 
insured should place on them and that he did place on them. 
Insurance companies, dealing as they do with all classes of 
people, should not be allowed to purposely mislead or deceive 
their patrons by preparing for their information and guidance 
statements, and after securing contracts on the faith of these 
statements, repudiate them, and escape liability on the pretence 
that the papers or statements were merely allowable advertising 
schemes or expressions of an opinion as to what the company 
hoped it might be able to do. This should be so because the 
great majority of persons who take out life insurance have no 
acquaintance with the business of insurance or the manner in 
which it is conducted, and hence are obliged to depend for 
information on the assurances and representations made by the 
company as to what it will do. 

We may pass with short comment the argument that the com- 
pany could not know what the amount of surplus to which the 
policy would be entitled at the end of twenty years would be, and 
therefore it could not reasonably have specified the sum of 
$996.08. This was a matter for the company to determine for 
itself, and as it voluntarily elected to set down the precise sum 
that its surplus would amount to, it must stand by its act. 
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To sum up our conclusions, we think (1) that when an 
authorized agent of an insurance company attached to the policy, 
or, without physical annexation, by his representations or as- 
surances makes a paper, by whatever named called, a part of 
the policy contract, and on the faith of the statements in this 
paper the insured is induced to accept the contract, the paper 
becomes a part of the contract and the company is bound by its 
stipulations. 


(2) That if there is reasonable doubt as to the meaning of 
the contract, that construction should be adopted that will carry 
out the understanding of the insured as to the meaning of the 
contract at the time he accepted it, if it is fairly made to appear 
that his understanding of its meaning was produced by and based 
on representations and assurances in writing made to him by 
the company before or at the time the contract was executed, 
and these representations and assurances were of such a nature 
as to reasonably induce the insured to believe that his under- 
standing and construction of the contract would be carried out. 


Wherefore, the appeal prayed for is granted and the judgment 
reversed, with directions to enter a judgment for Forman in con- 
formity with the prayer of his petition. 


NoTe BY THE EDITOR OF THE INSURANCE LAW JOURNAL, 


This decision ranks in importance with that in the noted case of 
Timlin vs. Equitable Assurance Society, rendered by the Supreme Court 
of Wisconsin in 1910 and reported in the INSURANCE LAW JouRNAL, Vol. 
XXXIX, p. 295, with an editorial note appended which, because of its 
having served as a precedent, is reprinted below. The case of Timlin is 
liberally cited by the court in support of its conclusions and is the only 
precedent upon which it relies. No other court appears until now to have 
accepted the ruling in that case. Both decisions are revolutionary of the 
heretofore well established legal principle that “estimates” of problematical 
future results which are clearly contingent on the subsequent uncertain ex- 
perience of the company and which are not by reference or otherwise 
incorporated in the written contract, cannot be admitted to vary its plain 
provisions. At the utmost they can be effectual in the absence of fraud 
only to support its reformation when shown to justify the claim of the 
policyholder that the policy as written fails to express the actual con- 
tract made by the parties. 

The radical departure from this fundamental principle of the law of 
life insurance contracts is shown in the two conclusions in which the 
court in the present case sums up its argument. Says the court: “When 
an authorized agent of an insurance company attached to the policy 
with or without physical annexation by his representations or assurances, 
makes a paper, by whatever named called, a part of the policy contract and 
on the faith of the statement in this paper the insured is induced to 
accept the contract, the paper becomes a part of the contract, and the 
company is bound by its stipulations.” This would seem to beg the whole 
question at issue. If the meaning of the written contract is plain all prior 
representations are merged. Only if the meaning is doubtful does the 
second conclusion of the court follow, that in such case of doubt the 
contract will be construed as the insured was justified in understanding it. 

Here it is admitted that the policy in a usual form was in itself a 
complete instrument. No reference in its body was made to any attached 
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paper. By the admission of the plaintiff that paper was submitted to 
him by the agent when negotiating as an independent document, and 
was only attached to the already completed policy through his own 
insistence. It purported to be merely an illustration of the past ex- 
perience of the company in connection with such policies. It distinctly 
states that the results in future settlements “will necessarily depend upon 
subsequenct experience.” Here is a distinct disclaimer against any guar- 
antee of such future results; reinforcing what must be obvious to every 
intelligent policyholder, that no company can guarantee definite future 
profits if they are to be delimited to the actual earnings. Such 
delimitation is made both by the charter of the company as a mutual 
corporation and expressly in the policy itself. The latter according to 
its terms, “is to be credited with its distributive share of surplus,” and 
it is that share, be it more or less, as determined by the mathematical 
principles of the business, which was the measure of his surplus as was 
tacitly admitted by the insured himself in his demand for an accounting. 

It was the correctness of “the illustration” that was guaranteed by 
the responsible representatives of the company, and that correctness is 
not disputed. The figures purport to ‘be the results of the company’s 
past experience. The insured according to his testimony demanded that 
their truth should be so vouched for before consenting to insure and his 
demand was complied with. Had they been shown to be false, the in- 
sured would have had justifiable ground for claiming damages and an 
avoidance of the contract for fraud. But on their very face the figures 
could only indicate the results to be expected if the future experience 
should correspond with the past, the risk of such correspondence was 
assumed by the insured as in all business transactians which are predicated 
on the results of previous experience. 

It is noteworthy that in all the really analogous cases cited by the 
court except that of Timlin the ruling was contrary to the present one. 
The efforts of the court are directed to explain why they should not 
apply in the case before it. According to the court the policy provision 
for an equitable share of the surplus is superseded by a special stipulation 
in an attached paper for a specific sum greater in amount, and no ac- 
counting is required. If on the contrary that equitable share had been 
the greater would the court have allowed the company to settle for the 
smaller sum? The fundamental weakness both here and in the Timlin 
decision is the recognition of a distinct instrument whether physically 
attached or not, as a part of a written policy which was in itself fully 
executed and complete, thus depriving the contract of the protection to 
which it is entitled as a fully completed instrument and opening a way 
for the perpetration of fraud beyond the power of the company to dis- 
cover or control. 

The question at issue is one which is vital in life insurance. In 
branches of insurance permitting cancellation of the contract, liberal dis- 
cretionary contracting powers may be granted to the agency force through 
whom the business is procured, since the company has protection through 
its right to terminate the risk. But life insurance is sui generis. Its 
long term contracts are irrevocable except for fraud. Limitation of the 
power to contract to the company’s most responsible representatives and 
of the contract itself to the written policy form is essential to its safe 
prosecution. If the door is to be opened to the admission of extraneous 
evidence to vary the plainly written contract or to read into it papers 
representing prior negotiations the security of the contract is jeopardized, 
since its ultimate performance by the company must depend on the 
correctness of those mathematical computations whose basis can only be 
the written contract. 
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NoTe By THE EpiToR ON THE CASE OF TIMLIN vs. EQUITABLE, REPRINTED 
From XXXIX Ins, L. J. 295. 


This decision is a radical departure from the long established doc- 
trine of the courts that separate papers accompanying a complete writ- 
ten contract of insurance which is in. itself entire, cannot modify its 
terms. Not only does it lay down a principle which, carried to its 
legitimate conclusion, would destroy the sacred character and binding 
force of such agreements, but which would logically place the com- 
pany at the mercy of its most irresponsible representatives in the field, 
as well as that of an unscrupulous policyholder. The reasoning, too, 
by which this conclusion is reached, involves principles so at variance 
with what have heretofore been regarded as sound judicial rules of 
construction, that the decision calls for a careful examination, since its 
acceptance as a precedent by other courts might involve such grave modi- 
fication of the contract relations of the parties as would go to the very 
foundation of the security upon which life insurance rests. 

The essential facts as they appear in the decision are these: The 
plaintiff, who was also a member of the Supreme Court, but who did 
not take part in the decision, entered into a contract of insurance 
which was expressed in the usual written form. This form was declared 
to embody the entire contract and was in its material shape a single 
sheet: duly signed and an entirety to which no additions or modifica- 
tions could be affixed. Pinned to it when delivered was a second sheet 
of paper of wholly different texture and form and, as alleged, in the 
handwriting of the agent, unsigned, purporting to be estimates on the 
authority of the society, and setting forth future results from the in- 
surance which, in their very nature, could be nothing but crude guesses 
whose realization must depend on the future experience of the com- 
pany and whose expectations could not be legitimately met by the com- 
pany unless they proved consistent with the contract rights of other poli- 
cyholders. 

According to every authoritative decision heretofore rendered and 
the unanimous views of the leading text writers, this second document 
belonged to the class known as papers accompanying the policy. It 
is a general principle of the law of contracts that only when two or 
more documents are contemporaneously executed by the same parties 
in reference to the same subject-matter will they be regarded as con- 
stituting a single contract. See Sheerer vs. Ins. Co., 20. Fed. 886; 
Cooley’s Briefs on the Law of Insurance, 662. It is further necessary 
that such accompanying papers, unless actually signed by the parties, 
should be actually incorporated in the original agreement by unequivocal 
reference. Mere reference will not be always sufficient, nor even indorse- 
ments on the back. Mutual Life Ins. Co. vs. Cohen, 179 U. S. 262; 
Kentucky, etc., Ins. Co. vs. Southard, 8 B. Mon. 634; Amer. Pop. L. 
Ins. Co. vs. Day, 39 N. J. L. 89; Burritt vs. Ins. Co., 5 Hill N. Y. 188; 
Porter, &c., vs. Ins, Co., 169 Mass. 183; Harris vs. Ins. Co., 5 Johns 
(N. Y.) 368. All such extrinsic documents are at most representations 
and matters of good faith. See, also, Murdock vs. Ins. Co., 2 Cornst. 
(N. Y.) 210; The Majestic, 166 U. S. 375; Wood vs. Ins. Co., 13 Conn. 
533; Richards on Insurance, 106, 139. The application itself through the 
foundation of the contract must be thus incorporated to become a part of 
the same. See cases cited in Cooley’s Briefs, 677 Ct. Seq., and Untermyer 
vs. Mut. Life Ins. Co., 38 Ins. L. J. 51. 

If the second paper be regarded as a circular or prospectus of any 
kind issued by the company or under its authority, as may be inferred 
from the language of the court, it still falls within the same rule. Such 
documents can only have- force where extrinsic evidence is available 
to explain some ambiguity, or where the question of good faith is 
involved. In the most noted case of this kind, Rose vs. Life Ins. Co., 
8 Ga. 534, the court distinctly declared that the prospectus did not con- 
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stitute a part of the contract; such, too, was the declaration of the 
New York Court of Appeals in a similar action between the same parties, 
23 N. Y. 516, and was again affirmed on a rehearing, 24 N. Y. 653. A 
similar declaration was made in Knickerbocker Life Ins. Co. vs. Heidel, 
76 Tenn. 488, where it was said that unless such prospectus was made 
part of the contract its statements merely raised the question of fraud. 
Such circulars at most can only bind the company as fraudulent representa- 
tions. This has been the substantially uniform doctrine laid down in 
every authoritative decision on this question. See MacIntyre vs. Ins. Co., 
82 Ga. 478; Odell vs. Ins. Co., 9 Ohio Dec. 589; Southern, &c., Ins. Co. 
vs. Montague, 84 Ky. 653; Fowler vs. Ins. Co., 116 N. Y. 389; Clemmitt 
vs. Ins. Co., 76 Va. 355; Central Life Ins. Co. vs. Cheever} 36 Ohio St. 
201; Pacific Mutual Life Ins. Co. vs. Frank, 44 Neb. 320. Nearly all of 
these cases, too, involved representations which might have been legiti- 
mately made by the companies, and not uncertain estimates, as here, whose 
correctness the company could not guarantee. 


It is plain that, regarded as a circular or prospectus or paper of any 
kind attached to or accompanying the policy, the disputed second sheet 
was no part of the contract nor entitled to be considered in its con- 
struction unless as a representation which was an inducement to the 
contract, no matter whether issued on the mere authority of the agent 
or that of the company itself. This obvious conclusion is sought to 
be avoided by holding the paper to be itself an integral part of the 
policy. The essential form of a life insurance policy is a matter of 
common knowledge. Such contracts are printed, as was this one, on 
a single sheet with every provision expressly or by reference incor- 
porated within, and properly signed at the end. Presumptively every 
contract issued by this company was of similar form. No separate 
paper unless permanently attached in the body of the instrument, even 
though permanently appended to it unless specifically referred to, has 
been allowed by the courts to be a part of the policy. By virtue of 
what arguments has an exception to this universal doctrine been held 
to exist in the present case? Granting that the two papers were delivered 
as claimed, pinned together, by an authorized representative of the 
company, was not the fact that they were essentially different in their 
character and manifestly different in their purport and physical structure 
—that the one was in its form and declaration a single contract similar 
to all others issued by the company and claiming to embody the whole 
agreement, while the other was an unsigned paper in form a mere induce- 
ment or prospectus—overwhelming evidence of their independent nature? 
Is not this evidence confirmed by the fact that they were not even at- 
tached in the proper sense of that word, but merely pinned, an ordinary 
method of keeping related papers together, suggesting the work of the 
agent and embodying in substance the very arguments and materials 
which he employs in his work as a solicitor? Can it be presumed that 
the company would so widely depart from its own practice and universal 
custom as to attach in this individual instance with a mere pin an integral 
portion of its contract, leaving the same without any other evidence of 
its authentic character than its own allegation that it was authoritative, 
and having all the ear marks of an ordinary solicitor’s document? Is it 
reasonable to assume that such a paper, if examined at all by the plaintiff 
(a judge of this high court) would have been accepted as a contract? 

Such are the queries which naturally suggest themselves to a judicial 
mind in passing on the character of this second paper, and their answer 
would seem to negative any evidence short of virtual admission by the 
company itself that the paper was intended to be other than was indicated 
on its face. What now is the evidence which has led the court to an 
opposite conclusion? In the first place the two were received from a 
presumed agent of the company in the form in which they have since 
remained. This is merely presumptive; but, granting its truth, could 
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any agent bind his company after the completion of the contract by 
pinning an independent paper to its policy? Could any officer by such an 
irregular proceeding add to the solemn character of the signed contract? 
But, according to the court, the attachment tended to show that the second 
paper embodied a part of the negotiations. Let it be granted, by every 
principle of the law of contracts such negotiations have contractual force 
only when embodied in the instrument itself unless reformed. Again, it 
is argued that there is nothing in the declaration of page A that it is the 
entire contract to exclude page B. The obvious answer is that when page 
A was signed the entire contract was embodied in what preceded that 
signature. Nothing thereafter could be added, according to the decisions 
cited above. Again, it is said that page B is expressive of promises and 
agreements in the negotiations. Let it be granted. Those negotfations 
were merged in the signed contract. If the latter failed to express the 
intentions of the parties it had been open to reformation. More than this, 
the figures given were evidently based on a confessed estimate about 
whose accuracy nothing could be predicted. But it is said the parties 
might well agree to make such estimate binding. The answer is that 
nowhere under its written signature has the company so agreed. Little 
importance is attached to the evidence borne on its face that the paper 
was an independent document prepared by the agent and attached. If this 
be unimportant, what protection can any contracting parties have against 
instruments which may be pinned to their most sacred agreements? The 
language of this paper is construed as a definite promise, though the 
declaration preceding all the statements is that they are simply estimates, 
to which no signature authenticating their character is attached. Finally, 
it is said that the two papers are harmonious and complementary, the 
second making definite that which was indefinite in the first. This is 
exactly tHe character of the ordinary agent’s estimated results, used in 
soliciting insurance, as was claimed by the defendant company. It is a 
noteworthy feature of this decision that, in order to logically sustain its 
line of argument, the court was constrained to define the relation between 
the company and its tontine dividend policyholders as that of an ordinary 
debtor and creditor, in which the rights of the latter are independent of 
those of his fellow members, thus overruling and reversing its own 
doctrine in the case of Ellinger against this very company, decided in 
1907, in which it declared that such surplus funds were held by the com- 
pany merely as a trustee for the policyholders entitled to them. 

The far reaching consequences which might naturally follow if the 
principles involved in this important decision should be generally accepted 
have led to this extended analysis. The fundamental rules which have 
heretofore been employed in the construction of contracts must be changed 
and the security afforded by their expression in written form, duly signed 
by the parties, can apparently no longer exist if an unsigned paper pinned 
by some party unknown, to a duly executed policy entire in all its provi- 
sions may be allowed the binding force of an integral part of such policy. 
It would seem that every life insurance company may be placed at the 
mercy of its field solicitors, or even of parties not within its service, and 
that a door may be opened for fraud by loss claimants which would 
demand a radical modification in the existing method of contracting, for 
the necessary protection of the company. Consequences so grave may well 
be looked to in determining whether a legal conclusion is sufficiently sus- 
tained by the arguments alleged in its support. 
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WOODMEN OF THE WORLD vs. McHENRY. 
(6 Div. 187.)* 
(Supreme Court of Alabama.) 


1, INSURANCE—FRATERNAL BENEFIT INSURANCE—REPRE- 
SENTATIONS—WAIVER—STATUTE. 

Under Acts 1911, pp. 700-722, regulating fraternal benefit societies, by 
section 8 providing that every certificate shall provide that the charter 
or articles of incorporation or association, the constitution and laws 
of the society, the application for membership and the medical ex- 
amination signed by the applicant and all the amendments thereto, 
shall constitute the agreement between the society and its members, 
and in view of an insurer’s constitution, declaring, as provided by 
section 20, that no officer was authorized to waive any of the con- 
ditions upon which certificates were issued, the beneficiary under a 
certificate could not recover unless insured’s alleged breaches of 
warranties as to his former condition of health, etc., were effectually 
waived by some competent authority. 


(For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724[2].) 


2. INSURANCE — ACTION ON CERTIFICATE — PLEADING — 
WAIVER. , 

In such action, the insurer’s allegation in replications, etc. that the 
medical examiner was the insurer’s authorized agent to investigate 
the applicant’s condition of health and to write out the application 
blanks of persons applying for insurance did not sufficiently aver any 
authority to waive express conditions of the laws of the insurer, of 
the stipulations in the application which insured was bound to sign 
and did not, or of positive mandate of the statute, and hence were 
demurrable. 


(For other cases, see Insurance, Cent. Dig. § 1997; Dec. Dig. § 815[3].) 


Appeal from Circuit Court, Jefferson County; E. C. Crow, Judge. 
Action by Mrs. J. F. McHenry against Woodmen of the World. 
Judgment for plaintiff and defendant appeals. Reversed and remanded. 


C. H. Roquemore and E. T. Graham, both of Montgomery, for 
Appellant. 
Murray & Hanna, of Birmingham, for Appellee. 


* Decision rendered, Nov. 16, 1916. 73 South. Rep. 97. 


HUTCHINS et a. vs. GLOBE LIFE INS. CO. er at. 
(No. 40.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—ACTION—QUESTION FOR JURY—WAIVER OF 
WARRANTY. 


Whether the examining physician of an insurance company knew that the 


* Decision rendered, Dec. 11, 1916. 190 S. W. Rep. 446. 
Vol. XLIX—11. 
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answers he wrote down in the application of an illiterate insured 
were false was for the jury; the evidence being conflicting. 

(For other cases, see Insurance, Cent. Dig. §§ 1743, 1748, 1761, 1767, 1770; 
Dec. Dig. § 668[15].) 


2. INSURANCE—WAIVER OF WARRANTY. 


Where the examining physician of an insurance company knew that the 
application answers he wrote down for an illiterate insured were 
false, the company cannot set up their falsity as breach of warranty; 
the physician’s knowledge being imputed to it. 

(For other cases, see Insurance, Cent. Dig. §§ 1011-1015; Dec. Dig. 
§ 379[4].) 

3. INSURANCE—ACTION—QUESTION FOR JURY. 

On conflicting evidence, whether an insurance company authorized its 
soliciting agent to accept a note payable to himself for the premium, 
and whether he was authorized to and did extend time for payment 
thereof, was for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1742, 1758-1760; 
Dec. Dig. § 668[8].) 


4. INSURANCE — AUTHORITY OF AGENT TO EXTEND 
PREMIUM NOTE. 

Where insurance company authorizes an agent to take note for premium 
in his own name, the company looking to him for the cash, the com- 
pany is bound by his extension of the note. 


(For other cases, see Insurance, Cent. Dig. §§ 915, 1034; Dec. Dig. § 358.) 


Appeal from Circuit Court, Woodruff County; J. M. Jackson, Judge. 

Action by Nora Hutchins and another against the Globe Life Insur- 
ance Company and others. From a judgment for defendants, plaintiffs 
appeal. Reversed and remanded. 


Dunaway & Chamberlin, of Little Rock, for Appellants. 
Hawthorne & Hawthorne, of Jonesboro, and D. K. Hawthorne, of 
Little Rock, for Appellees. 


i RD a 


LOYAL PROTECTIVE INS. CO. vs. WALKER. (No. 9.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—NOTICE 
OF DUES—NECESSITY. 

In the absence of a statute or of any law of the society requiring notice 
as a condition precedent to the payment of dues which are unvarying 
and permanent charges to be paid at fixed intervals, such notice is not 
a prerequisite to a forfeiture for nonpayment of the dues. 


(For other cases, see Insurance, Cent. Dig. § 1897; Dec. Dig. § 751[1].) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—NOTICE 
OF DUES—CUSTOM. 

Though a fraternal benefit society is not required to give notice of dues, 
if it adopts the practice of doing so and leads its members to believe 


* Decision rendered, Nov. 27, 1916. 189 S. W. Rep. 1050. 
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that notice will be given, it cannot declare a forfeiture without giving: 
such notice. 
(For other cases, see Insurance, Cent. Dig. § 1897; Dec. Dig. § 751[1].) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—NOTICE OF 
DUES—EVIDENCE OF CUSTOM. 

In a suit on a fraternal benefit policy, evidence held sufficient to warrant 
the jury in finding that the society had led the member to believe 
that notice of dues would be given him arid that no such notice was 
given, so as to justify a verdict for plaintiff, notwithstanding his 
failure to pay dues. 

(For other cases, see Insurance, Cent. Dig. § 2007; Dec. Dig. § 819[2].) 


Appeal from Circuit Court, Cleveland County; Turner Butler, Judge. 
Aetion by Charles L. Walker against the Loyal Protective Insurance 
Company. Judgment for the plaintiff, and defendant appeals. Affirmed. 


3ridges & Wooldridge, of Pine Bluff, for Appellant. 
Geo. H. Holmes, of Rison, for Appellee. 


5-0 


KNIGHTS OF COLUMBUS vs. CURRAN Er AL.* 


(Supreme Court of Errors of Connecticut.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE—MODE OF 
CHANGING BENEFICIARY. 

That there may be a change in beneficiary under a benefit certificate on 
one’s life, there must be a substantial compliance with the method 
provided therefor by the association’s by-laws. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1952; Dec. Dig. 
§ 784(1].) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER AS 
TO MODE OF CHANGING BENEFICIARY. 

Noncompliance with the by-laws of a beneficial association as to method 
of change of beneficiary under a benefit certificate on a member’s 
life is not waived by the association asking that the adverse claim- 
ants be required to interplead; rights as to the benefit being fixed 
at the member’s death. 

(For other cases, see Insurance, Cent. Dig. § 1954; Dec. Dig. § 784[7].) 


Appeal from Superior Court, Middlesex County; Joseph P. Tuttle, 
Judge. 
Action of interpleader by the Knights of Columbus against Mary 
Frances Curran and others. From judgment for the named defendant, 
the other defendants, children of Minnie O’Donnell, deceased, appeal. 
Reversed and remanded, with directions. 


Frank D. Haines, of Middletown, and Thomas C. Flood, of Portland, 


for Appellants. 
Bernard E. Lynch, of New Haven, and Patrick T. O’Brien, of 


Meriden, for Appellee. 


* Decision rendered, Dec. 19, 1916. 99 Atl. Rep. 485. 
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NEW ALBANY NAT. BANK et at. vs. BROWN Et AL. 
(No. 8773.)* 


(Appellate Court of Indiana, Division No. 1.) 


14. INSURANCE—RIGHT TO PROCEEDS—ASSIGNEES—BONA 
FIDE PURCHASER. 

One to whom an insured assigned the policy, possession of which he had 
secured by fraud from another, in payment for a pre-existing debt, 
is not a bona fide purchaser against whom the equity of the prior 
assignee would be cut off. ‘ 

(For other cases, see Insurance, Cent. Dig. §§ 488, 489, 494-496; Dec. 
Dig. § 219.) 


15. INSURANCE—RIGHT TO PROCEEDS—PLEDGE—SURREN- 
DER OF POSSESSION. 

The assignee of a life insurance policy, who surrenders it to the insured 
on his representation that the assignment was not sufficient, and that 
he would have a proper assignment executed and indoised on the 
policy and return the policy, did not thereby lose her lien. 

(For other cases, see Insurance, Cent. Dig. §§ 488, 489, 494-496; Dec. 
Dig. § 219.) 


16. INSURANCE—RIGHT TO PROCEEDS—ASSIGNEES—LACHES. 

One who took an assignment of a life insurance policy as security for a 
pre-existing debt did not change his position to his detriment so as 
to be entitled to rely on the laches of a prior assignee, who had been 
induced by the fraud of insured to deliver the policy to him. 

(For other cases, see Insurance, Cent. Dig. §§ 488, 489, 494-496; Dec. 
Dig. § 219.) 


Appeal from Circuit Court, Clark County; Harry C. Montgomery, 
Judge. 

Interpleader by the Northwestern Mutual Life Insurance Company 
against the New Albany National Bank, Lizzie H. Brown, and others. 
From a judgment, allowing Lizzie H. Brown and others priority in the 
fund in controversy for the amount of their claim, the New Albany 
National Bank and others appeal. Affirmed. 


Alexander Dowling, of New Albany, for Appellants. 
Stotsenburg & Weathers, of New Albany, and George H. Voigt, of 
Jeffersonville, for Appellees. 


* Decision rendered, Dec. 21, 1916. 114 N. E. Rep. 486. 
0G 
‘BURNETT et au. vs. MUTUAL LIFE INS. CO. or New 


YorK ET AL.- (No. 8995.)* 
(Appellate Court of Indiana, Division No. 2.) 


1. INSURANCE—CONSTRUCTION OF POLICIES. 


Though policies of insurance contain provisions found in instruments or 
writings testamentary in character, they are to be construed in ac- 


* Decision rendered, Nov. 28, 1916. 114 N. E. Rep. 232. 
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cordance with the principles of law applicable to contracts, and 
not wills. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. 
Dig. § 146[1].) 


3. INSURANCE—LIFE INSURANCE—RIGHT OF BENEFICIARY 
—CHARACTER. 


The right of a wife, as primary beneficiary in her husband’s life insur- 
ance policies, and that of her children, made beneficiaries in event 
of her death before assured, were fixed by contract, and must be so 
determined, and were not rights or benefits arising by operation of 
statute. 


(For other cases see Insurance, Cent. Dig. §§ 1463, 1466; Dec. Dig. 
§ 585[4].) 


5. INSURANCE—BENEFICIARIES—“CHILDREN.” 


Where life insurance policies made assured’s wife the primary beneficiary, 
but provided that, if she died before him, her children should benefit, 
the wife’s grandchildren were not beneficiaries included within the 
term “children,” since “children,” in its usual signification, does not 
include grandchildren, though it may be sometimes used to include 
them, while the policies disclosed nothing to warrant other than the 
ordinary construction of the word “children.” 


(For other cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. § 589.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Children.) 


6. INSURANCE—RIGHT OF BENEFICIARY. 

Where no power of disposition is reserved in the assured in the ordinary 
life policy, the beneficiary, upon issuance and acceptance of the 
policy, acquires a vested right, which cannot be impaired without his 
consent, but where the right is reserved to the assured to change the 
beneficiary at will, the original beneficiary acquires no vested interest 
in the policy, and has a mere expectancy until assured’s death. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


7. INSURANCE—RIGHT OF BENEFICIARY—TERMINATION BY 
DEATH. 

Where assured made his wife the beneficiary of his life policies, not 
reserving the right to change beneficiary, she had a vested interest 
in the policies after issuance and acceptance, but such interest con- 
ferred no right either on her children who survived her, or her 
grandchildren, where she died before her husband, thus terminating 
her interest in the policies. 


(For other cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. § 589.) 


8 INSURANCE—RIGHT OF BENEFICIARY—TERMINATION OF 
CONTINGENT RIGHT OF CHILD. 

Where a husband insured his life in favor of his wife, providing that, 
in the event of her death before him, her interest should go to her 
children, a daughter of the wife had simply a contingent interest in 
the policies, depending upon her outliving her mother and the mother 
predeceasing assured and, where she died prior to her mother, her 
interest was terminated, and, on the death of the mother, the primary 
beneficiary, before her husband, all interest in the policies vested at 
once in the surviving children. 


(For other cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. § 589.) 
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Appeal from Superior Court, Marion County; Chas. J. Arbison, 
Judge. 

Action by Mabel I. Burnett and another against the Mutual Life In- 
surance Company of New York and others. From a judgment for de- 
fendants sustaining demurrer to the complaint, plaintiffs appeal. Judgment 
affirmed. 


Miller & Dowling, of Indianapolis, for Appellants. 
Smith, Hornbrook & Smith and Harvey & Harvey, all of Indian- 
zapolis, for Appellees. 


McDONALD vs. MUTUAL LIFE INS. CO. (No. 30080.)* 


(Supreme Court of Iowa.) 


1, INSURANCE—LIFE POLICY—CAUSE OF DEATH—ACT OF 
BENEFICIARY. 


If the parents of the insured were her sole heirs and beneficiaries under 
a policy and had aided in procuring the performance of a criminal 
operation resulting in her death, the insurer is not liable. 


For other cases, see Insurance, Cent. Dig. § 1150; Dec. Dig. § 448.) 


2. INSURANCE—ACTIONS—EVIDENCE. 

in an action on a life policy, testimony given before a grand jury, which 
inquired into the cause of the death of deceased, is admissible to 
bind the witnesses who gave it. 

{For other cases, see Insurance, Cent. Dig. §§ 1691, 1693; Dec. Dig. 
§ 659[1].) 


-3. INSURANCE—ACTIONS—PARTIES. 

In an action on a life policy by the administrator of insured whose 
parents are the sole heirs, the administrator is purely a nominal 
party and the parents are the real parties in interest, since the pro- 
ceeds of the policy are not subject to the claims of creditors, so that 
testimony, given before the grand jury by parents as to cause of 
death, is binding on plaintiff. 

For other cases, see Insurance, Cent. Dig. §§ 1691, 1693; Dec. Dig. 
§ 659{1].) 


5 Appeal from District Court, Delaware County; Franklin C. Platt, 
Judge. 

Myrtle L. Irish, now deceased, obtained a policy of insurance on 
her life from the defendant insurance company. Upon her decease, the 
appellant, McDonald, claiming to act as administrator of the estate of 
the said Myrtle Irish, recovered a judgment upon said policy. There- 
after a new trial was granted the defendant. This appeal is from that 
order. Affirmed. 


J. J. Locher and J. S. Welch, both of Monticello, for Appellant. 
Deacon, Good, Sargent & Spangler, of Cedar Rapids, for Appellee. 


* Decision rendered, Dec. 15, 1916. 160 N. W. Rep. 289. 
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PRIEST vs. BANKERS’ LIFE ASS’N or Des Mornss, Iowa. 
(No. 20435.*) 


(Supreme Court of Kansas.) 


1, INSURANCE—CANCELLATION—NOTICE—SUFFICIENCY. 


The notice contemplated by the act to prevent cancellation or forfeiture 
of life insurance policies without notice (Laws 1913, ch. 212) is 
notice of an intention to forfeit under an accrued right to forfeit, 
resulting from default in payment of premium within the time 
limited therefor, and notice given before the time has expired within 
which payment may rightfully be made that forfeiture will be en- 
forced if payment be not made, does not satisfy the requirement of 
the statute. 


(For other cases, see Insurance, Cent. Dig. § 904; Dec. Dig. § 310[2].) 


2. INSURANCE—CANCELLATION—STATUTORY PROVISIONS— 
PROSPECTIVE OPERATION. 


The act is prospective in its operation, and does not affect forfeiture or 
cancellation of policies issued before the act took effect. 


(For other cases, see Insurance, Dec. Dig. § 302.) 


Appeal from District Court, Cloud County. 

Action by James M. Priest, by his next friend, Mary F. Priest, 
against the Bankers’ Life Association of Des Moines, Iowa. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded, 
with directions. 


M. V. B. Van De Mark, of Concordia, and I. M. Earle, of Des Moines, 
Iowa, for Appellant. 

Charles L. Hunt and Park B. Pulsifer, both of Concordia, for 
Appellee. 


a Decision rendered, Dec. 9, 1916. 161 Pac. Rep. 631. Syllabus by the 
ourt. 


O’BRYAN ET AL. vs. ENGLAND ET AL.* 
(Court of Appeals of Kentucky.) 


2. INSURANCE—LIFE INSURANCE—RIGHT TO CHANGE BENE- 
FICIARY—STATUTE 


Under Ky. St. § 655, seoridinn that, when a life policy is taken out, 
the lawful beneficiary shall be entitled to its proceeds against the 
creditors and representatives of the person effecting the insurance, 
in the absence of authority given by the policy or a charter provision 
of the insurer, a husband, who took out a policy on his life in favor 
of his wife, had no authority, before or after her- death, to change 
eS en so that the policy, which was paid up, passed under 

er will, 


(For other cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. § 589.) 
* Decision rendered, Dec. 15, 1916. 189 S. W. Rep. 1126. 
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3. INSURANCE—LIFE INSURANCE—CHANGE OF BENEFICIARY 
—AUTHORIZATION BY POLICY. 

Where a life-policy taken out by a husband in favor of his wife provided 
that any assignment of the policy should be attached, and a duplicate 
furnished the company, and that any claim against the company under 
the policy by any assignee should be subject to proof of interest, 
but that the company did not guarantée the validity of an assign- 
ment in any case, such provision did not authorize the husband to 
change the beneficiary, as the provision had reference to an assignment 
made by the beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


Appeal from Circuit Court, Daviess County. 

Action between Miranda J. O’Bryan and others and W. T. England 
and others. From a judgment for the latter, the former appeal. Judg- 
ment reversed in part, and in all other respects affirmed. 


R. W. Slack, Clements & Clements, and W. T. Ellis, all of Owens- 
boro, for Appellants. 

E. B. Anderson, of Owensboro, and John H. Chandler, of Louisville, 
for Appellees. 


POTVIN vs. PRUDENTIAL INS. CO. OF AMERICA.* 


(Supreme Judicial Court of Massachusetts. Bristol.) 


2. INSURANCE — ACTION ON POLICY—EVIDENCE — SUFFI- 
CIENCY. 

In an action on policies of insurance brought by the administratrix of 
the insured, evidence held sufficient to warrant a finding that there 
was the equivalent of an unqualified oral assignment of each policy, 
accompanied by its delivery, to claimants. 

(For other cases, see Insurance, Cent. Dig. §§ 1708, 1710; Dec. Dig. 
§ 665[1].) 


3. INSURANCE—LIFE INSURANCE—ASSIGNMENT OF POLICY. 


An unqualified oral assignment of insurance policies, accompanied by 
their delivery under an agreement that assignees would pay the 
premiums and have the benefit of the policies, was sufficient, in the 
absence of a prohibition of such assignment by the company to trans- 
fer a beneficial interest to the exclusion of the personal representa- 
tives of the insured. 


(For other cases, see Insurance, Cent. Dig. § 478; Dec. Dig. § 208.) 


4. INSURANCE—LIFE INSURANCE — BENEFICIARIES — INSUR- 
ABLE INTEREST. 

In the absence of any evidence indicating that the transaction was a 
wagering contract, it is not necessary that the beneficiary or assignee 
of a policy of insurance should have an insurable interest. 


(For other cases, see Insurance, Cent. Dig. §§ 136-138, 166, 167; Dec. 
Dig. §§ 114, 122.) 


* Decision rendered, Nov. 28, 1916. 114 N. E. Rep. 292. 
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Exceptions from Superior Court, Bristol County; George A. San- 
derson, Judge. 

Action by Eva Potvin, administratrix of the estate of Zephirin 
Potvin, deceased, against the Prudential Insurance Company of America, 
in which defendant filed a petition of interpleader acknowledging lia- 
bility and averring other claimants and making Adele Patenaude, and 
others, parties. On plaintiff’s exceptions to a finding for claimants, and 
appeal from the order of judgment. Exceptions overruled. 


The following rulings requested by plaintiff were overruled and ex- 
ceptions taken to the refusal to rule as requested :— 

(1) The claimants have not shown any such interest in the policies 
declared on as will give them a claim upon the fund. 

(4) It does not appear that the claimants had any insurable interest 
in the life of the assured; and consequently the policies if issued to 
them would have been wagering and speculative contracts and against 
public policy. 

(7) The delivery of the policies to the claimants, who paid the 
premiums, even though under an agreement with the assured, gives them 
at best nothing more than a claim against the estate of the insured for 
the amount paid as premiums. 


Alvin G. Weeks and Severin M. Lamarre, both of Fall River, for 
Plaintiff. 

David Silverstein, of Fall River, for Claimants Olivine Potvin and 
Delia Lafleur. 

Solomon Rosenberg, of New Bedford, for Adele Patenaude, Adm’x, 
and Solomon Patenaude, Claimants. 


MODERN BROTHERHOOD OF AMERICA vs. HUDSON 
ET AL. (No. 411.)* 


(Supreme Court of Michigan.) 


1. INSURANCE — FRATERNAL INSURANCE — INTEREST OF 
BENEFICIARY—PAYMENT OF ASSESSMENTS. 


A promise to pay assessments and dues upon a policy of benefit insurance 
if promisor was made beneficiary was not sufficient to create in the 
promisor a vested interest in the certificate and fund, or limit the 
right of the insured to change his beneficiary at pleasure. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


2. INSURANCE—FRATERNAL INSURANCE—CHANGE OF BENE- 
FICIARY. 


As the beneficiary in a policy of benefit insurance cannot equitably rely 
upon an agreement which he says he did not make, but which the 
court found that he did make and repudiated, and as the holder of 
such certificate may change his beneficiary unless it is plain that the 
beneficiary has by contract and performance acquired a vested in- 
terest in the certificate and fund, where the deceased attempted to 
change beneficiaries because the beneficiary named had not performed 
the contract, and was prevented by beneficiary’s refusal to surrender 


* Decision rendered, Dec. 21, 1916. 160 N. W. Rep. 406. 
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the certificate, the nga was entitled only to sums expended for 
dues and assessments, and the remainder of the fund belonged to the 
contemplated beneficiary. 


{For other cases, see Insurance, Cent. Dig. § 1951; Dec. Dig. § 784[2].) 


Appeal from Circuit Court, St. Clair County, in Chancery; Harvey 
Tappan, Judge. 

Proceedings by the Modern Brotherhood of America against Fred 
Hudson and another. From a decree in favor of named defendant, de- 
fendant Guy Hudson appeals. Reversed, and decree ordered in accord- 
ance with opinion. 


Argued before Stone, C. J., and Kuhn, Ostrander, Bird, Moore, 
Steere, and Brooke, JJ. 


Elmer E. Stockwell, of Port Huron (John B. MclIlwain, of Port 
Huron, of counsel), for Appellant. 
Burt D. Cady and Lincoln Avery, both of Port Huron, for Appellee. 


KYSELKA vs. NORTHERN ASSUR. CO. oF MICHIGAN. 
(No. 457.)* 


(Supreme Court of Michigan.) 


1, INSURANCE—INSURANCE AGENT — DISMISSAL— INSUBOR- 
DINATION. 


Under contract for commissions on insurance business written according 
to company rules, one of which provided for discharge for reflecting 
discredit on the company, a frankly critical letter to the company 
president, to which he replied cordially, could not, after three months, 
be urged as reasonable ground for dismissal. 


(For other cases, see Insurance, Cent. Dig. § 104; Dec. Dig. § 79.) 


2. INSURANCE—DISMISSAL OF AGENT—INSUBORDINATION. 


Evidence held not to show such insubordination as to warrant discharge 
of insurance agent, in view of the fact that, under contract providing 
for discharge for disobedience of rules, he could not be discharged 
for insufficient reasons merely to deprive him of insurance renewal 
commissions earned. 


(For other cases, see Insurance, Cent. Dig. § 104; Dec. Dig. § 79.) 


3. APPEAL AND ERROR — ara, TO ALLEGE ERROR— 
QUESTION FOR COUR 

Where the court asked cae whether there was any question ol fact 
for the jury, whereupon defendant’s counsel said that the questions 
were wholly for the court, defendant could not complain of decision 
by the court even if a question of fact was involved. 

(For other cases, see Appeal and Error, Cent. Dig. § 3604; Dec. Dig. § 
882[14].) 


* Decision. rendered, Dec. 22, 1916. 160 N. W. Rep. 559. 
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4. INSURANCE—INSURANCE AGENTS—RIGHT TO COMMIS- 
SION. 

An insurance agent, though entitled to renewals for a year, under his 
contract, could not, in a suit before the last quarter, recover more 
than three-quarters’ commissions. 

(For other cases, see Insurance, Cent. Dig. § 112; Dec. Dig. § 84[4].) 


Appeal from Circuit Court, Grand Traverse County; Frederick W. 
Mayne, Judge. 

Action by Albert G. Kyselka against the Northern Assurance Com- 
pany of Michigan. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded, with instructions. 


Argued before Stone, C. J., and Kuhn, Ostrander, Bird, Moore, 
Steere, and Brooke, JJ. 


Fred H. Aldrich, of Detroit, and Parm C. Gilbert, of Traverse City, 


for Appellant. 
Covell & Cross, of Traverse City, for Appellee. 


NORTHERN ASSUR. CO. vs. MEYER—SAME vs. 
KRAENZLEIN. (No. 449.)* 


(Supreme Court of Michigan.) 


2. INSURANCE—ANTI-REBATE LAW—VIOLATION. 

The act of an insurance agent in buying drinks for parties he is soliciting 
is not a violation of Anti-Rebate Law (Pub. Acts 1907, No. 181), 
providing that no insurance company or agent shall make any con- 
tract not plainly expressed in the policy, or give, or offer to give, as 
inducement, any rebate of premium, where the parties solicited are 
sober and mentally normal. 

(For other cases, see Insurance, Dec. Dig. § 184.) 


3. INSURANCE—ANTI-REBATE LAW—VIOLATION. 


A life insurance company’s agent’s failure to exact interest upon notes 
given by applicants for insurance for the first year’s premiums for 
the short time necessarily consumed in expeditiously consummating 
the insurance, according to due course of mail and the customary 
manner of doing business, did not violate the Anti-Rebate Law (Pub. 
Acts 1907, No. 181), providing that no insurance company or agent 
shall make any contract not plainly expressed in the policy, or give, 
or offer to give, as inducement, any rebate of premium. 


(For other cases, see Insurance, Dec. Dig. § 184.) 


4. INSURANCE—P REMIUM NOTES—ESTOPPEL TO CLAIM 
NOTES WERE OBTAINED BY FRAUD. 

Applicants for life insurance, who gave notes for the first year’s premiums, 
took no active steps to rescind, left their claim that they did not 
knowingly sign the notes resting in parol, and retained the written 
policies and receipts in their possession, with full knowledge of all 


* Decision rendered, Dec. 22, 1916. 160 N. W. Rep. 617. 
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the facts, and in a position where they, or their beneficiaries, could 
enforce payment of the policies should loss occur, by so doing es- 
topped themselves from claiming that the notes were obtained by 
false representations of the soliciting agent. 


(For other cases, see Insurance, Cent. Dig. § 400; Dec. Dig. § 187[2].) 


Error to Circuit Court, Bay County; Nelson Sharpe, Judge. 

Actions by the Northern Assurance Company against John George 
Meyer and Rudolph Kraenzlein. To review judgments for plaintiff, de- 
fendants bring error. Judgments affirmed. 


Argued before Stone, C. J., and Kuhn, Ostrander, Bird, Moore, 
Steere, and Brooke, JJ. 


Charles W. Hitchcock, of Bay City, for Appellants. 
Weadock & Duffy, of Bay City, for Appellee. 


MISSISSIPPI BENEVOLENT MUT. AID ASS’N vs. 
BANKS. (No. 17542.)* 


(Supreme Court of Mississippi, Division B.) 


INSURANCE — MUTUAL BENEFIT INSURANCE — REFORMA- 
TION OF POLICY TO CONFORM TO APPLICATION—RIGHT 
OF BENEFICIARY. 


A member duly made out and forwarded an application for life insurance, 
which, without negligence on his part, was lost or misplaced, and 
never received by the officers of the Supreme Lodge. Another 
application was executed and forwarded for him, which recited that 
it was only an application for a policy, which, if granted, would 
become effective in thirty days after issuance. A policy was issued 
and duly delivered, which provided that if the member's certificate 
had not been in force thirty days, no benefits would be allowed in 
case of illness or death. The member died less than thirty days from 
the date of issuance of the policy. Held, that his widow and bene- 
ficiary could not have reformation of the policy to change its date 
to conform to the first application, to render the benefit association 
liable. 


(For other cases, see Insurance, Cent. Dig. § 1869; Dec. Dig. § 725.) 


Appeal from Chancery Court, Holmes County; Jas. F. McCool, 
Chancellor. 

Bill by Julia Banks against the Mississippi Benevolent Mutual Aid 
Association. From a decree for plaintiff, defendant appeals. Reversed 
and decree ordered for defendent. 


T. C. Hannah, of Hattiesburg, and J. D. Guyton, of Durant, for 
Appellant. 
W. J. Latham, of Jackson, for Appellee. 


* Decision rendered, Dec. 23, 1916. 73 South. Rep. 283. 
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GREER vs. SUPREME TRIBE OF BEN HUR. (No. 1789.)* 
(Springfield Court of Appeals. Missouri.) 


INSURANCE — BENEFICIAL INSURANCE — FORFEITURE — 
MURDER BY BENEFICIARY—BY-LAWS. 


The by-law of a fraternal beneficial association, entitled “When Interest 
is Forfeited,”: and providing that if death of a member be caused or 
procured by his beneficiary the amount payable under the certificate 
shall be forfeited to the society, and shall not be paid to the bene- 
ficiary, or to the heirs, assigns, or personal representatives of the 
member, and one entitled, “Membership, * * * When Void,” and 
providing that no benefit shall be paid on the death of a member 
killed by any of the beneficiaries, apply where the named beneficiary 
murders the member, though then committing suicide and dying 
before the member; notwithstanding a by-law entitled “Death or 
Divorce of Beneficiary,” and providing that if the designated bene- 
ficiary dies before the member, and the member makes no disposition 
of the certificate, it shall be paid to the member’s representatives 
for the benefit of the member’s heirs. 


(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 
§ 787.) 


Appeal from Circuit Court, Butler County; J. P. Foard, Judge. 

Action by A. W. Greer, administrator of Mabel S. Atkins, deceased, 
against the Supreme Tribe of Ben Hur, a corporation. Judgment for 
plaintiff, and defendant appeals. Reversed. 


Sheppard & Sheppard, of Poplar Bluff, and C. E. Pope and H. F. 
Driemeyer, both of East St. Louis, Ill., for Appellant. 
L. M. Henson, of Poplar Bluff, for Respondent. 


* Decision rendered, Dec. 16, 1916. 190 S. W. Rep. 72. 


LEE vs. EQUITABLE LIFE ASSUR. SOC. er at. 
(No. 12216.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE — INSURABLE INTEREST — STRANGER FOR 
ASSIGNEE. 

A contract of an insurer with a stranger to insure another’s life is void 
as against public policy, and such rule applies with equal force to 
an assignment of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 165-167; Dec. Dig. 
§§ 119, 121.) 


2. INSURANCE—INSURABLE INTEREST—RIGHT OF BENE- 
FICIARY. 
Insurance taken out by the insured himself for the benefit of one not 


* Decision rendered, Nov. 27, 1916. Rehearing denied, Dec. 18, 1916. 
189 S. W. Rep. 1195. 
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having an insurable interest in his life is not void as against public 
policy. 
(For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 


3. INSURANCE—INSURABLE INTEREST—RIGHT OF ASSIGNEE, 


Where plaintiff insured his life under a policy payable in twenty years, 
naming himself as beneficiary, and, in case of his death his mother 
and if she was not alive, his heirs, and paid three.premiums, where- 
upon the policy lapsed with a surrender value of a paid-up policy of 
$750, and then sold and assigned it to a third party, who had the 
insurer indorse its liability thereon for that sum, payable when due, 
the assignee, after that time, was entitled to the proceeds of the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 476, 477; Dec. Dig. 
§ 207[2].) 


Appeal from Circuit Court, Boone County; D. H. Harris, Judge. 
Action by John T. Lee against the Equitable Life Assurance Society 
and W. W. Trigg, in which plaintiff and defendant Trigg were ordered 
oa. Judgment for defendant Trigg, and plaintiff appeals. 
rmed. 


N. B. Hays, of Columbia, for Appellant. 
N. T. Gentry and Walker & Walker, all of Coltimbia, and W. Hall 
Trigg, of Boonville, for Respondents. 


LUKASIK vs. CZARCZYNSKI.* 
(Supreme Court of New York, Special Term, Erie County.) 


1, INSURANCE—LIFE INSURANCE—HUSBAND AND WIFE. 


Under Domestic Relations Law (Consol. Laws, c. 14) § 52, providing that 
a woman may cause her husband’s life to be insured, and that she, 
surviving, is entitled to receive the insurance money, as her separate 
property, free from any claim of a creditor or representative of the 
husband, he, without her knowledge, taking a policy on his life, 
payable to such person as to the insurer appears equitably entitled to 
it, and the insurer paying it to her, she is entitled to it as against a 
creditor of the husband, to whom, without her consent, he assigned it. 


(For other cases, see Insurance, Cent. Dig. §§ 1452, 1476-1478, 1482, 1485; 
Dec. Dig. § 593[1].) 


Appeal from City Court of Buffalo. 
Action by Rosalia Lukasik against Stanislaus Czarczynski. Judg- 
ment for plaintiff, and defendant appeals. .Affirmed. 


Leon J. Nowak, of Buffalo, for Appellant. 
Frank C. Brendel, of Buffalo, for Respondent. 





* Decision rendered, Dec. 16, 1916. 162 N. Y. Supp. 1. 
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WILLIAMS vs. SUPREME CONCLAVE IMPROVED 
ORDER OF HEPTASOPHS. (No. 515.)* 


(Supreme Court of North Carolina.) 


1, INSURANCE — MUTUAL BENEFIT ASSOCIATIONS — IN- 
CREASE OF ASSESSMENTS—VALIDITY. 

Where a policy in an assessment association provided for assessments 
without restriction as to number, at a certain rate to be stationary 
throughout insured’s life, and the constitution required assessments 
to be apportioned throughout the entire membership, classes could 
not thereafter be created, so as to increase the number of assessments, 
or impose election among options which destroyed the value of the 
certificate, without responding in damages as for breach of contract. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[1].) 


2. INSURANCE— MUTUAL BENEFIT ASSOCIATIONS — “CON- 
TRACT OF INSURANCE.” 


A certificate of membership in a mutual benefit association is a contract 
of insurance. 
(For other cases, see Insurance, Cent. Dig. § 1848; Dec. Dig. § 711.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Contract of Insurance.) 


3. INSURANCE—MUTUAL BENEFIT ASSOCIATIONS—PLACE 
OF CONTRACT. 

A certificate in a mutual benefit association issued to a citizen of North 
Carolina is, under Laws 1893, c. 299, § 8, deemed to have been made 
within the state and subject to its laws. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175, 293, 1934; Dec. 
Dig. § 712.) 


4. INSURANCE—MUTUAL BENEFIT ASSOCIATIONS—CHANGE 
OF BY-LAWS—CONSENT—EFFECT. 

A mere general consent that the constitution and by-laws of a mutual 
benefit association may be amended applies only to such reasonable 
regulations as may be within the scope of its original design. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[1].) 


Hoke, J., dissenting. 


Appeal from Superior Court, Catawba County; Lane, Judge. 
Action by F. M. Williams against the Supreme Conclave Improved 


Order of Heptasophs. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Olin Bryan, of Philadelphia, Pa., and W. Feimster, of Newton, for 
Appellant. 


Jones & Williams, of Asheville, for Appellee. 
* Decision rendered, Dec. 22, 1916. 90S. E. Rep. 888. 
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DAVIS vs. DAVIS Et vux.* 


(Supreme Court of Tennessee.) 


1, INSURANCE — FRATERNAL INSURANCE — CHANGE OF 
BENEFICIARY. 


The by-laws of the fraternal order in which deceased was insured pro- 
vided that a change of beneficiary would not be effective until the 
old certificate was surrendered and a new one issued and that any 
attempt to change the beneficiary by will, contract, assignment, or 
otherwise than by strict compliance with the by-laws shall be 
absolutely null and void. Deceased, holding a certificate in which 
his mother was named as beneficiary, stated soon after his marriage, 
subsequent to the issuance of the certificate, and two years before 
his death, that he desired to have the certificate changed and name 
his wife as beneficiary, but made no effort to comply with the by- 
laws, beyond taking the policy on one occasion to the meeting 
place of the local lodge, at which time no meeting was to be held, 
and thereafter delivered the certificate to his wife. Held, that the 
acts of deceased were not a sufficient attempt on his part to com- 
ply with the rules of the order to permit equity to decree an effective 
change. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1952; Dec. Dig. 
§ 784[1].) 


2. INSURANCE—FRATERNAL INSURANCE—CHANGE OF BENE- 
FICIARY. 

Where the insured in a certificate of fraternal insurance has the right to 
change the beneficiary in a manner set forth in the by-laws of the 
order, while the beneficiary in such certificate does not have a 
vested interest, he does have a contingent right and an expectancy in 
the nature of an inchoate interest, subject to be defeated by an 
exercise of the power of substitution substantially in the manner 
provided by the laws of the order. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


3. INSURANCE—FRATERNAL INSURANCE—ASSIGNMENT OF 
CERTIFICATE. 

Where the by-laws of a fraternal order provided for change of bene- 
ficiary by surrender of the old certificate and issuance of a new one 
and that any attempt by a member to change the beneficiary by will, 
contract, assignment, or otherwise shall be null and void, the de- 
ceased did not by delivery of his certificate to his wife with the 
intention that she should have the benefit of it, vest in her the right 
to take its proceeds as assignee. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1952; Dec. Dig. 
§ 784[1].) 


Appeal from Chancery Court, White County; A. H. Roberts, Chan- 
cellor. 

Suit by Rachael Davis against James Davis and wife. Judgment for 
defendants, and plaintiff appeals. Affirmed. 


J. H. Anderson, of Sparta, for Appellant. 
Robinson & Fancher, of Sparta, for Appellee Davis. 


* Decision rendered, Dec. 23, 1916. 190 S. W. Rep. 459. 
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INTERNATIONAL ORDER OF TWELVE, KNIGHTS 
AND DAUGHTERS OF TABOR, vs. BROWN Et. AL. 
(No. 1690.*) 


(Court of Civil Appeals of Texas. Texarkana.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER OF 
PROCESS—STATUTE. 

Under Acts 33d Leg. c. 113, § 17 (Vernon’s Sayles’ Ann. Civ. St. 1914, 
art. 4844), providing that service of citation in a suit against a 
fraternal beneficiary society shall be made on the Commissioner of 
Insurance, and that legal process shall not be served on such society 
in any other manner, which act was passed after the previous statute 
had been construed to provide only an additional method of service, 
service on the commissioner is the exclusive mode of service, whether 
the society is incorporated or not, and judgment by default cannot be 
rendered, where service was had only on the recorder of a local lodge. 


(For other cases, see Insurance, Cent. Dig. § 1995; Dec. Dig. § 814.) 


Error from Franklin County Court; O. L. Reaves, Judge. 

Action by Tommy Brown and others against the International Order 
of Twelve, Knights and Daughters of Tabor. Judgment for plaintiffs by 
default, and defendant brings error. Reversed and remanded for new 
trial. 


R. T. Wilkinson, of Mt. Vernon, for Plaintiff in Error. 
L. W. Davidson, of Mt. Vernon, for Defendants in Error. 


* Decision rendered, Nov. 30, 1916. 190 S. W. Rep. 251. 


LOESCH vs. SUPREME TRIBE OF BEN HUR. (No. 8473.)* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


1. INSURANCE — BENEFIT INSURANCE — CONTRACT — CON- 
STRUCTION. 


The ordinary rules and principles governing the construction of con- 
tracts would apply to the construction of a contract of benefit in- 
surance, unless changed, modified, or abrogated by statute. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


2. INSURANCE — FRATERNAL INSURANCE — WARRANTIES — 
FAMILY HISTORY. 

As statements made with reference to family history cannot be held 
to be warranties and an insurance policy is to be construed most 
liberally in favor of the insured, where an applicant for a certificate 
of benefit insurance believes statements as to family history to be 


* Decision rendered, Nov. 25, 1916. Rehearing denied, Dec. 16, 1916. 
190 S. W. Rep. 506. 


Vol. XLIX—12. 





176 Insurance Law Journal Vol. 49. [Feb., 1917. 


true, their falsity will not necessarily vitiate a certificate, stipulating 
that the truth of each shall be a condition precedent to any recovery 
issued on the faith of the answers. 


(For other cases, see Insurance, Dec. Dig. 723[7].) 


3. INSURANCE—BENEFIT INSURANCE—WARRANTIES. 


Where the constitution of a fraternal benefit society provided that the 
executive committee shall have full power and authority to revoke 
any beneficial membership and to cancel any certificate for fraud or 
misrepresentation in its procurement, or for any false answer made by 
an applicant, on notice to the applicant and hearing of charges in 
this respect, the warranties regarding family history, in an applica- 
tion for certificate, were intended to protect the society only against 
misrepresentation of facts material to the risk assumed. 


(For other cases, see Insurance, Dec. Dig. 723[7].) 


4. INSURANCE—BENEFIT INSURANCE—STATEMENT IN AP- 
PLICATION—NOTICE. 

The fact that an applicant for a certificate of benefit insurance stated in 
her application that she had one sister dead would put the society, 
through its medical examiner, on notice as to the cause of said 
deceased sister’s death. 


(For other cases, see Insurance, Dec. Dig. 723[7].) 


5. INSURANCE— BENEFIT INSURANCE — EVIDENCE — SUFFI- 
CIENCY. 

In an action on a certificate of benefit insurance, evidence held insufficient 
to show that it was not the family history that the insured’s mother 
died of typhoid fever, that the applicant wilfully concealed any 
knowledge with reference to the death of her sister, or to establish 
the suicidal death of the sister, or to show that the real facts, as 
disclosed by the evidence, would have been material if disclosed by 
insured or affected the risk assumed. 


(For other cases, see Insurance, Cent. Dig. § 2007; Dec. Dig. § 819[2].) 


6. INSURANCE—BENEFIT INSURANCE—EVIDENCE—BURDEN 
OF PROOF. 

In an action on a certificate of benefit insurance, the burden of proof 
was on the defendant to establish the alleged falsity of the answer 
. ~ insured in her application as to the cause of her mother’s 
eath. 


(For other cases, see Insurance, Cent. Dig. § 2001; Dec. Dig. § 817[2].) 


Appeal from District Court, Tarrant County; R. B. Young, Judge. 
Suit by H. F. Loesch against the Supreme Tribe of Ben Hur. Judg- 
ment for defendant, and plaintiff appeals. Reversed and remanded. 


Stanley Boykin, of Ft. Worth, for Appellant. 
Ocie Speer and Marvin H. Brown, both of Ft. Worth, for Appellee. 
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ILLINOIS BANKERS’ LIFE ASS’N vs. DODSON. 
(No. 7589.)* 
(Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE—SOLICITING AGENT—POWERS—ESTOPPEL. 


If an insurance agent sent out by his company to solicit applications 
states to a person that the insurance will cost a stated sum per year 
and he, induced by and relying thereon, pays the stated amounts, 
which the company accepts, and issues the policy without informing 
him in any way whatever that the sum paid is not a full year’s 
premium, the company is estopped to assert forfeiture for non- 
payment of an assessment of which insured had no notice. 


(For other cases, see Insurance, Cent. Dig. § 947; Dec. Dig. § 373[1].) 


2. INSURANCE—POWERS OF SOLICITING AGENTS—IMPLIED 
POWERS. 

An insurance agent soliciting insurance and obtaining applications, col- 
lecting premiums and delivering policies has implied authority to 
state to applicants with binding effect on the insurer what the 
amount of the annual premium will be. 


(For other cases, see Insurance, Cent. Dig. § 394; Dec. Dig. § 183.) 


3. INSURANCE—PLEADING—SUFFICIENCY. 


Allegations of petition that a certain agent procured deceased to take out 
a policy, stating to him that the premium would be $20 per year, 
that such agent delivered the policy without notifying insured that 
the premium would be greater than originally stated, sufficiently 
alleged the authority of the agent to bind the company by his state- 
ments as to what the premium would be. 


(For other cases, see Insurance, Cent. Dig. § 1584; Dec. Dig. § 629[2].) 


4. INSURANCE -— ACTIONS — AUTHORITY OF SOLICITING 
AGENT—EVIDENCE. 

Evidence eld to show that the agent soliciting insurance had power to. 
bind insurer by a statement of what the annual premium would be. 

(For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. § 665[2].) 


5. INSURANCE—CONSIDERATION—WAIVER OF REPRESEN- 
TATIONS. 


Where the soliciting agent for insurance represented that the annual 
premium would be a certain sum, whereas the by-laws, by reference 
incorporated in the policy, provided for assessments, the fact that the 
representation was oral and preceded delivery of the policy which 
was accepted and retained without objection is of no serious con- 
sequence. 


(For other cases, see Insurance, Cent. Dig. § 209; Dec. Dig. § 131[3].) 


11. INSURANCE—REFUSAL TO PAY ON DEMAND—PENALTY— 
DEMAND—SUFFICIENCY. 

The demand by the beneficiary for payment of a disputed claim on a 
policy of life insurance, sufficient to entitle him to recover 12 per 


* Decision rendered, Oct. 28, 1916. Rehearing denied, Dec. 9, 1916. 
189 S. W. Rep. 992. 
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cent damages and attorney’s fee, may be made after bringing action 
on the policy and be shown by amendment. 

(For other cases, see Insurance, Cent. Dig. §§ 1498, 1587; Dec. Dig. 
§§ 602, 643[1].) 


Error from District Court, Dallas County; Kenneth Foree, Judge. 

Action by Eugenia Dodson against the Illinois Bankers’ Life Asso- 
ciation. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded. 


Hugh W. Peck, of Dallas, for Plaintiff in Error. 
Locke & Locke, of Dallas, for Defendant in Error. 


STANYAN vs. SECURITY MUT. LIFE INS. CO.* 


(Supreme Court of Vermont. Washington.) 


1. INSURANCE—WARRANTY—FAILURE TO FILL BLANK. 

Where the printed form of an application for reinstatement contained a 
warranty that the insured had not received or required the services 
or advice of a physician since the date of his last payment, except, 
followed by a blank space, the writing in of three irregular marks in 
that space, was not equivalent to a statement that the insured had 
received no services from a physician, but was rather a refusal to 
answer the question completely, objection to which was waived by the 
company’s not insisting on a full answer. 

(For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec. Dig. § 292.) 


2. INSURANCE—POLICIES—CONSTRUCTION AGAINST COM- 
PANY. 

An application for reinstatement of life insurance on a form prepared by 
the company must be construed against the company. 

(For other cases, see Insurance, Cent. Dig. § 932; Dec. Dig. § 365[1].) 


3. INSURANCE—WARRANTY—CONSTRUCTION—GOOD FAITH. 

In a warranty contained in an application for reinstatement, providing 
that the insured is to the best of his knowledge and belief free from 
any symptoms of disease and that there was no condition of his 
person or occupation tending to impair his health, the qualifying 
phrases as to knowledge and belief applies to the whole warranty, so 
that a condition impairing his health, not shown to have been known 
to him, does not avoid the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 685, 686; Dec. Dig. 291[3].) 


4. INSURANCE—ACTIONS ON POLICY—BURDEN OF PROOF— 
WARRANTY. 

To defeat a policy for breach of warranty that insured, when reinstated, 
was not in good health to the best of his knowledge and belief, the 
burden is on the company to show want of honesty and good faith 
of the insured in making the warranty. 


(For other cases, see Insurance, Cent. Dig. § 1653; Dec. Dig. § 646[3].) 
* Decision rendered, Jan. 3. 1917. 99 Atl. Rep. 417. 
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5. INSURANCE — POLICY — CONSTRUCTION — UNDER- 
STANDING OF THE PARTIES. 

An application for reinstatement of a life insurance policy must be con- 
strued in the sense intended by the parties, and the phrases and 
sentences given the meaning understood by them, though susceptible 
of a different meaning, and, in determining such meaning, considera- 
tion is to be given to the character and subject-matter of the state- 
ment and the end to be accomplished by it. 


(For other cases, see Insurance, Cent. Dig. § 932; Dec. Dig. § 365[1].) 


Exceptions from Washington County Court; Fired M. Butler, Judge. 

Assumpsit by Annie W. Stanyan against the Security Mutual Life 
Insurance Company. Judgment for the plaintiff, and defendant excepts. 
Affirmed. 


Argued before Munson, C. J., and Watson, Haselton, Powers, and 
Taylor, JJ. 


H. C. Shurtleff, of Montpelier, for Plaintiff. 
Edward H. Deavitt, of Montpelier, for Defendant. 


MARSHALL vs. LOCOMOTIVE ENGINEERS’ MUT. LIFE 
& ACCIDENT INS. ASS’N.* 


(Supreme Court of Appeals of West Virginia.) 


1, INSURANCE—FRATERNAL INSURANCE—CONTRACT. 

In a certificate of membership and policy of life insurance issued by a 
fraternal beneficial association, where the basis of the contract of 
insurance between the association and the insured is the application 
signed by the insured, the policy issued thereon, and the by-laws of 
the association, such application, policy, and by-laws will be con- 
sidered in construing the contract. 

(For other cases, see Insurance, Cent. Dig. §§ 1853, 1854; Dec. Dig. 
§§ 715, 718.) 


2. INSURANCE—FRATERNAL INSURANCE—FRAUD—POLICY. 
Where it is provided in the by-laws of the association that, “if any fraud- 
ulent or untrue statements were made concerning the bodily health 
or condition of the insured at the time the application was written, or 
if any material facts which should have been stated or given were 
suppressed or withheld by the applicant or examiaing physician, then 
and in every case the certificate issued thereon shall be null and 
void, and all obligations of this association to the insured, his bene- 
ficiary or beneficiaries, shall cease,” and the insured in his application 
consents and agrees that “any untrue or fraudulent statement made 
herein or to the medical examiner, or any concealment of facts by me 
in this application, * * * shall forfeit the rights of myself and 
my beneficiaries to all benefits and privileges therein. * * * This 
application shall form the basis of the contract between the association 
* Decision rendered, Oct. 31, 1916. Rehearing denied, Dec. 13,°1916 
90 S. E. Rep. 847. Syllabus by the Court. : 
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and the insured,” and the insured in his application, or in his state- 
ment to such medical examiner, makes a statement which constitutes 
a fraud either absolute or legal, he will forfeit the policy. 


(For other cases, see Insurance, Cent. Dig. § 1859; Dec. Dig. § 723[2].) 


3. INSURANCE — FRATERNAL INSURANCE POLICIES — CON- 
STRUCTION. 

If the answers of the insured to the questions propounded to him in the 
application, which are made part of the policy, are by the policy 
warranted to be true, and if any of the answers are false in fact, 
the policy is thereby forfeited, though the answers were made in 
perfect good faith. 

(For other cases, see Insurance, Cent. Dig. § 1859; Dec. Dig. § 723[2].) 


4. INSURANCE—FRATERNAL INSURANCE POLICIES. 

Though the policy be construed as not warranting the truth of the an- 
swers of the insured, yet if these answers to specific questions are 
misrepresentations, the policy will be avoided, whether the court or 
jury regard the answers as material or not; for the parties by putting 
and answering such questions have declared that they regard them 
as material. 

(For other cases, see Insurance, Cent. Dig. § 1859; Dec. Dig. § 723[2].) 


5. INSURANCE—FRATERNAL INSURANCE—FRAUD—‘ACTUAL 
FRAUD’—“LEGAL FRAUD.” 

A false answer to a question, in order to be such a misrepresentation as 
will forfeit a policy, must be fraudulently false, that is, in making 
the answer, the insured must be guilty of actual fraud or legal 
fraud. By “actual fraud” is meant an intent to deceive; but “legal 
fraud” may exist where there is no intention to deceive, as where 
the insured in his answer makes a statement which from its nature 
the insurer must necessarily regard as made on the personal knowl- 
edge of the insured, which statement is false. In such case the in- 
sured is guilty of a legal fraud, which will forfeit the policy, though 
the false statement was made without any intent to deceive, but was 
the result of carelessness or forgetfulness. 

(For other cases, see Insurance, Cent. Dig. § 1859; Dec. Dig. § 723[2].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Actual Fraud; Legal Fraud.) 


6. INSURANCE—FRATERNAL INSURANCE—APPLICATIONS— 
MISREPRESENTATION. 

But if the answer in the application for insurance is such as must have 
been made, not on the personal knowledge of the applicant, but upon 
his best judgment and belief, and it be untrue, it will not forfeit the 
policy issued thereon, if the answer was made in perfect good faith, 
the applicant believing it to be true. 

(For other cases, see Insurance, Cent. Dig. § 1859; Dec. Dig. § 723[2].) 


Poffenbarger, J., dissenting. 


Error to Circuit Court, Mercer County. 

Action by H. E. Marshall against the Locomotive Engineers’ Mutual 
Life & Accident Insurance Association. There was a judgment for plain- 
tiff, and defendant brings error. Reversed and remanded. 


French & Easley, of Bluefield, for Plaintiff in Error. ; 
John S. Draper and Russell S. Ritz, of Bluefield, for Defendant in 


Error. 





Fire, &c.] Home Ins. Co. of N. Y. vs. Williams. 


FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FirtH CIRCUuIT. 


HOME INS. CO. OF NEW YORK 


vs. 


WILLIAMS. (No. 2935.)* 


1, INSURANCE—FIRE POLICIES—CONSTRUCTION. 


A fire policy contained a clause declaring that it should be void, unless 
otherwise provided by agreement indorsed thereon, if the insured should 
procure other contracts of insurance on the property covered. To the 
policy was attached before delivery a so-called rider containing an 
iron safe clause, and reciting that no additional insurance was per- 
mitted unless amounts were inserted by the agent of the company in 
the blank space left, in which there was an insertion of the amount 
of $8,500. Held that, as overinsurance by concurrent policies tends 
to cause carelessness and fraud, the addition of the rider to the policy 
did not abrogate the provision that concurrent insurance should avoid 
it; the rider itself recognizing that provision. 


(For other cases, see Insurance, Cent. Dig. § 871; Dec. Dig. § 336[6].) 


2. INSURANCE—FIRE POLICIES—CONSTRUCTION. 


In such case, though concurrent insurance to the amount of $8,500 was 
authorized by the rider, the obtaining of concurrent insurance to a 
greater amount would forfeit the policy. 


(For other cases, see Insurance, Cent. Dig. § 871; Dec. Dig. § 336[6].) 


3. INSURANCE—JURY QUESTION—QUESTIONS OF LAW. 

In an action on a fire policy, where the defense was noncompliance with 
the iron safe clause requiring insured to keep in an iron safe such a 
set of books as would enable the insurer to determine therefrom the 
stock of goods on hand at the time of the fire without recourse to oral 
testimony, and the facts as to the books kept were undisputed, the 
question whether they complied with the policy was one of law for 
the court. 

(For other cases, see Insurance, Cent. Dig. §§ 1735-1740, 1758-1760; Dec. 
Dig. § 668[4].) 


4. INSURANCE—FIRE POLICIES—IRON SAFE CLAUSE—COM- 
PLIANCE. 

A policy on a stock of goods contained an iron safe clause obligating the 
insured to keep such a set of books as would enable the insurer to 
determine therefrom with reasonable accuracy the stock of goods on 
hand at the time of the fire without recourse to oral testimony, save 
as to the method of keeping the books, which were at night to be 
kept locked in a fireproof safe and at all time when the building was 
not open for business. Insured’s cash sales book was destroyed by 
fire, and to prove his loss he introduced the book in which his account 
with a bank was kept, showing deposits of money, the amounts of 


* Decision rendered, Nov. 13, 1916. 237 Fed. Rep. 171. 
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checks drawn, and to whom payable, and the wholesale book, giving 
the names of sellers and the amounts paid. The wholesale book did 
not show the nature of the purchases, and, though insured was en- 
gaged in other businesses, his bank book did not show whether the 
funds were derived from his mercantile business or not. Held that, 
while oral testimony was admissible to show the method of bookkeep- 
ing, no particular method being required, there was no compliance 
with the iron safe clause; the books produced being insufficient, 
without oral testimony, to show the amount of goods on hand at the 
time of the fire. 


(For other cases, see Insurance, Cent. Dig. §§ 1735-1740, 1758-1760; Dec. 
Dig. § 668[4].) 


In Error to the District Court of the United States for the Northern 
District of Alabama; William I. Grubb, Judge. 

Action by P. W. Williams against the Home Insurance Company of 
New York. There was a judgment for plaintiff, and defendant brings 
error. Reversed and remanded, with instructions. 


Before Pardee and Walker, Circuit Judges, and Call, District Judge. 


B. P. Crum, of Montgomery, Ala., and W. W. Callahan and A. J. 
Harris, both of Decatur, Ala., for Defendant in Error. 
Alexander C. Birch, of Birmingham, Ala., for Defendant in Error. 


Cau, D. J. 

In April, 1915, P. W. Williams brought suit in the Morgan 
County law and equity court against the Home Insurance Com- 
pany on a policy of insurance theretofore issued to him for 
$5,000, covering the fixtures, etc., in his store and the stock of 
merchandise usually kept in a general retail store. By appropriate 
proceedings the case was removed to the United States District 
Court for the Northeastern Division of the Northern District of 
Alabama. 

The defendant thereupon filed its answer to the complaint, 
setting up defenses as follows: (1) That it was not indebted, 
to that part of the complaint seeking to recover $3,500 for the 
loss of the stock of merchandise. (2) That the policy was void 
if additional insurance was taken out, unless indorsed in the blank 
spaces of the policy by the agent, and that the agent had indorsed 
in said blank space a permit for $8,500 additional insuranec on 
the stock of merchandise; that the plaintiff had taken out ad- 
ditional insurance on said stock for $9,000, and permission for 
said additional insurance was not by the defendant or any one 
authorized to bind it, indorsed on or attached to the policy sued 
on. (3) That the policy contained the iron safe clause, which 
contained the warranty to keep such books, which will clearly 
and plainly present a complete record of business transacted, 
including all purchases, sales, and shipments, both for cash and 
credit, from the date of inventory provided for and during the 
continuance of this policy; and that the assured would keep 
such books and inventory securely locked in a fireproof safe at 
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night, and at all times when the building was not open for busi- 
ness, or, failing in this, the assured will keep said books and in- 
ventory in some place not exposed to a fire which would destroy 
the aforesaid building. In the event of failure to produce such 
books and inventories for inspection of the company, this policy 
shall be null and void, and constitute a perpetual bar to any 
recovery thereon. ‘That the warranty was breached, in that plain- 
tiff did not keep locked in his safe at night, or other secure 
place, as required by said warranty, a set of books as required, 
but the book containing the cash sales from January 1, 1914, to 
October 16, 1914, was left out of said safe and was burned. 
(4) That the iron safe clause was breached, in that plaintiff 
did not keep in his safe or other place as required in said war- 
ranty, any book or books which presented a complete record of 
his cash sales from the date of his inventory up to the time of 
the fire. (5) That after the fire the defendant demanded of 
the plaintiff the books kept by him in his business, as required in 
the warranty, and the plaintiff failed to produce any books show- 
ing his cash sales from january 1 to October 14, 1914. (6) That 
the plaintiff breached the warranty, in that the plaintiff failed to 
produce any book or books which showed a complete record of 
purchases of goods made by him between the issuance of the 
policy and the date of the fire. 

The plaintiff demurred to the second plea as to overinsurance, 
and filed nine replicatiogs to the pleas separately and severally ; 
the first of the matters set up in said pleas were untrue, and the 
other eight setting up substantial compliance and waiver by the 
defendant. 

The defendant demurred to all of said replications, except the 
first, and the plaintiff amended its fifth replication, the substance 
of which it is not necessary to set out. Thereupon the defendant 
filed rejoinders to replications 5, 7, and 8, and also an amended 
rejoinder. The plaintiff demurred to these rejoinders. Plaintiff’s 
demurrer to defendant’s second plea was sustained. 

Issues were joined on the complaint, the general issue and 
special pleas 3, 4, 5, and 6, plaintiff’s general replication and special 
replications 7, 8, and 9 to defendant’s special pleas 3, 4, 5, and 6, 
and defendant’s rejoinders 4 and 5 to plaintiff’s special replica- 
tions 7, 8, and 9. The fifth rejoinder set up: the nonwaiver 
agreement. 


Upon these issues the case went to trial, and a verdict and. 
judgment in favor of the plaintiff in the sum of $4,932.95 re- 
sulted. From this judgment the defendant prosecutes this writ 
of error. 


There are twenty-two assignments of error, but it will not 
be necessary for this court to examine all of them. ‘Those neces- 
sary to be examined will be noticed as the opinion proceeds. 
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[1] The first assignment discussed in plaintiff in error’s brief 
is the second in the assignments filed. It is:— 

(2) The said court erred in sustaining plaintiff’s demurrer to 
the defendant’s plea numbered 2. 

This plea set up that the insured, by indorsement in the blank 
spaces left in the policy for that purpose, obtained permission 
to take out $8,500 additional insurance on stock, and the insured 
had taken out $9,000 additional insurance, setting out the different 
policies and in what companies. 

The plaintiff demurred to this plea on four grounds: (1) Be- 
cause said plea does not present a defense in law. (2) Because 
it appears in said plea that the condition and warranty was not 
breached. (3) Because it appears from said plea concurrent 
insurance was authorized under the terms of the policy, and that 
no penalty attaches when concurrent insurance is authorized. 
(4) Because there is no inhibition against excessive insurance 
when any insurance is concurrently authorized. 

The third and fourth grounds are especially relied upon by the 
defendant in error to sustain the court’s ruling, and we suppose 
those two grounds were stressed in the argument before the 
trial court. The policy of insurance in this case contained the 
following provision in the body of the policy: 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other contracts of 
insurance, whether valid or not, on property covered in whole or 
in part by this policy.” 

To this policy before delivery was attached what is designated 
as a rider, in which was contained the iron safe clause and the 
following :— 

“No additional insurance permitted unless amounts were in- 
serted by agent of this company in the blank spaces noted below, 
viz.: $8,500 on stock.” 

The contention of counsel for plaintiff below is that the rider 
supersedes the contract of forfeiture in the body of the policy, 
and, the rider containing no provision to make the policy void, 
overinsurance cannot be visited with forfeiture. Ordinarily pro- 
visions for forfeitures are not favored. Justice Shiras, in 
Northern Assurance Co. vs. Building Association, 183 U. S. at 
page 317, 22 Sup. Ct. at page 136, 46 L. Ed. 213, in speaking 
of a similar provision in a policy, says :— 

“Overinsurance by concurrent policies on the same property 
tends to cause carelessness and fraud, and hence a clause in the 
policies, rendering them void in case other insurance had been 
or should be made upon the property and not consented to in 
writing by the company, is customary and reasonable.” 

This policy specifically provided, in substance, this same pro- 
vision, and attached thereto is a rider specifying the amount 
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of additional insurance and upon what property it might be taken. 
This rider was made and became a part of the policy, with the 
same force as if the terms of it had immediately followed the 
provision for forfeiture, and must be construed together with the 
policy to which it was attached, and of which it became a part. 

In the light of the language used by Justice Shiras, above 
quoted, we think the plain language used in the policy should 
be given effect. The very language used in the rider shows 
clearly that the company did not abrogate the provisions in the 
body of the policy, but gave notice to the insured that it insisted 
upon it. We refer to the language preceding the clause allowing 
the additional insurance, to wit :— 

“This insurance is effected subject to the following conditions, 
which are hereby made warranties by the assured and are ac- 
cepted as parts of this contract.” 

See Queen Insurance Co. vs. Young, 86 Ala. 430, 5 South. 
116, 11 Am, St. Rep. 51. 

[2] It is also contended by counsel for plaintiff beiow that, the 
company having given authority for concurrent insurance, the 
amount of such insurance is of no moment, and the company 
cannot object to over insurance. We think this position not 
well taken in the light of the adjudged cases, and considering the 
object of the clause and the reasons inducing the company to 
incorporate it in its policies. Northern Assurance Co. vs. 
Grandview Ass’n, 183 U. S. 317, 22 Sup. Ct. 133, 46 L. Ed. 213; 
Works, Pritchett & May vs. Springfield F. & M. Ins. Co. (Tex. 
Civ. App.) 79 S. W. 42; Senor vs. Western Millers Mut. F. Ins. 
Co., 181 Mo. 104, 79 S. W. 690; Gross vs. Colonial Assurance Co., 
56 Tex. Civ. App. 627, 121 S. W. 517; Home Insurance Co. 
vs. Morrow, 145 Ala. 284, 39 South. 587. We are therefore 
of opinion that error was committed in sustaining the demurrer 
to the second plea. 

[3,4] Issues were presented by the pleas that the iron safe 
clause was violated and the plaintiff therefore could not recover 
because of the several matters in said pleas set out. The prin- 
cipal contention before this court was that the evidence showed 
without contradiction that the plaintiff below had violated the 
warranties contained in the iron safe clause, because, first, he 
had not produced a set of books showing the cash sales from 
January 1 to October 14, 1914; and, second, he failed to produce 
any books showing a complete record of purchases between the 
issuance of the policy and the date of the fire. 

The evidence shows that after the fire the adjuster of the de- 
fendant below went to the plaintiff and demanded his books, and 
was then informed that the cash sales book from January 1 to 
October 14, 1914, had been destroyed by the fire that consumed 
his stock of goods. This fire occurred at night, or the early 
morning of Sunday. The testimony showed that the plaintiff, 
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in addition to his mercantile business, was engaged in selling 
mules, buggies, and wagons, and bought and sold cotton in the 
early part of 1914. To prove his loss the plaintiff produced, in 
lieu of the cash sales book burned, a book in which his account 
with the First National Bank was kept, showing deposits of 
money; the amount of such deposits being shown, and the 
amounts of checks drawn, and to whom payable. The testimony 
showed that the plaintiff had but one bank account, into which 
all his deposits were made. The book did not show for what 
purpose nor to pay what account the checks were given. The 
book of bills payable produced was equally silent on these points. 
The wholesale book produced and filed in evidence did not show 
the character of the goods the plaintiff had purchased. A sample 
of the entries is contained in the bill of exceptions, as follows :— 


Cahaba Southern Coal & Mining Company. 
1914. 
August 29th. By bill 
Nov. 11th. By check 
Dec. 15th. By check 


In each instance the debit was designated “By bill,” and there 
was nothing to show the character of the goods purchased, 
except it be by the name of the firm preceding the account. The 
plaintiff had all the books he kept except his cash sales book 
from January 1 to October 14, 1914, and this bank pass book, 
which was burned in the fire that destroyed the stock. These 
books were his account against the First National Bank, his cash 
sales book from October 16th to the date of the fire, his ledger, 
showing his charge sales, payments on same, and his expense 
account, and his inventories. His cash sales book from Jan- 
uary 1 to October 14, 1914, his check book, with the stubs, show- 
ing the money paid out by him, and his invoices, showing the 
kind of goods which he had received during the year, were not 
kept in the safe and were burned. 

The fourteenth assignment of error challenges the correctness 
of the court’s oral charge as follows :— 

“It is for you to determine whether that was sufficient to 
enable the company to arrive at the value and amount of the 
stock on hand at the time of the fire.” 

The twentieth assignment of error is the refusal of the court 
to give the peremptory instruction requested, to wit :— 

“If the jury believes the evidence, you should find for the 
defendant.” 

The question raised on the issues by the brief of the plaintiff 
in error is: Do the books kept by the plaintiff and produced by 
the insured enable the defendant to reasonable arrive at the 
amount of the loss? There is no dispute as to the books produced 
and their character. If they do not enable the defendant to 





Fire, &c.| | Home Ins. Co. of N. Y. vs. Williams. 187 


reasonably arrive at the amount of the loss, then it was error 
for the court to leave to the jury to say whether such books were 
sufficient. The facts being undisputed, it becomes a matter of 
law for the court. Houff & Holler vs. German-American Ins. 
Co., 110 Va. 585, 66 S. E. 834. , 

The iron safe clause obligated the insured to keep such a set 
of books as would enable the insurer to determine from the 
books and papers submitted to him with reasonable certainty the 
stock of goods on hand at the time of the fire without recourse to 
oral testimony, except as to the method of keeping said books. 
No particular method of bookkeeping is required, but the books 
must themselves furnish the information with reasonable cer- 
tainty, unaided by oral testimony, except as above indicated, to 
explain the method of keeping them. We apprehend there will 
be no question of this principle. Outside evidence may be re- 
ceived, the surrounding circumstances, the subject-matter, the 
location and character of the business, the method of keeping the 
books, and the evidence of expert bookkeepers to explain the 
entries found in the books and as to what the books themselves 
show. But such oral testimony cannot be received to supply 
omissions in said books. 

The rule is well established that substantial compliance is all 
that is necessary to meet the requirements of this clause; and 
this phase of the case will be examined with these principles in 
mind. The witness Merriweather testified that, apart from what 
the insured had told him, he could not have arrived at the 
valuation of the stock at the time of the fire from the books. 
He further says that, if he had had the cash sales book with the 
books produced, he could have arrived at it. Therefore the state- 
ments of the insured, made from memory, explaining the de- 
posits in the account with the bank, together with the books, was 
the basis of the calculation by which the amount of stock was 
ascertained. This is not a substantial compliance with the iron 
safe clause. Again, the book of purchases produced, showing 
purchases only by the entries “By bill,” with no description, 
general or otherwise, of the goods purchased, is not a substantial 
compliance with said clause. Everett-Ridley Co. vs. Traders’ 
Ins. Co., 121 Ga. 228, 48 S. E. 918, 104 Am. St. Rep. 99; 
Royal Ins. Co. vs. Kline Bros., 198 Fed. 471, 117 C. C. A. 228. 

We are therefore of opinion that the trial court erred in giving 
the oral charge excepted to, and in its refusal to give the 
peremptory charge requested. 

For the errors pointed out, the case is reversed and remanded, 
with instructions to overrule the demurrer to the second plea, 
and for such further proceedings as are consonant with this 
Opinion. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


RICHMOND 


vs. 


KELSEY.* 


1, INSURANCE—INTEREST—LANDLORD AND TENANT. 


Where the lease required the lessee to surrender the premises peaceably 
on termination of the term, and provided that the lessor might on 
default of rent retake possession, the lessor had, as reversioner, an 
insurable interest in the premises and any erections or additions thereto. 


(For other cases, see Insurance, Cent. Dig. § 147; Dec. Dig. § 115[4].) 


Appeal from Municipal Court of Boston, Appellate Division. 

Action by Moses Richmond against Harry S. Kelsey. From an order 
cf the appellate division dismissing the report defendant appeals to the 
Supreme Judicial Court. Affirmed. 


Chas. N. Barney, of Lynn, Hubert A. Murphy, of Boston, and Robt. 
T. Woodruff, of Lynn, for Appellant. 
Francis P. Garland, of Boston, for Appellee. 
PIERCE, J. 

This is an action by an assignee of a lessor against the lessee 
upon a covenant contained in an indenture of lease, which, so far 
as is material to the issue now presented, reads :— 

“And the said lessee hereby covenants and promises with and 
to the said lessor that he will during said term, and for such 
further time as the said lessee or any other person or persons 
claiming under him, shall hold the said premises or any part 
thereof, pay unto the lessor the said yearly rent upon the days 
hereinbefore appointed for the payment thereof, and also all the 
taxes, insurance, and assessments whatsoever. * * *” 

Following the plaintiff’s demand and the defendant’s refusal 
to insure for the benefit of the plaintiff, the plaintiff placed on 
the property insurance, to the extent of $30,000 upon new build- 
ings and $10,000 on old buildings, payable to himself. It is not 
argued, and apparently is not claimed, that the insurance is ex- 
cessive or based upon an exaggerated and fictitious valuation of 
the property. In effecting the insurance the plaintiff paid as a 
premium to the insurance company $137.50, and seeks to recover 
that sum as damage for breach of the covenant, in the first 
count of his substitute declaration, or, in the alternative, a like 
sum with interest after demand in the second count upon a com- 
mon count for debt. The answer of the defendant is a general 
denial and payment. 


* Decision rendered, Nov. 29, 1916. 114 N. E. Rep. 319. 
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At the hearing of the case before argument the defendant 
asked the court to make the following rulings :— 

“1. On all the evidence the plaintiff is not entitled to recover. 

“2. ‘The lease does not require the lessee to effect insurance 
for the benefit of the lessor. 

“3. The lease does not require the lessee to repay the lessor 
premiums for insurance effected by the lessor for his own 
benefit. 

“4. The lease does not require the lessee to repay the lessor 
premiums paid for insurance, effected by the lessor for his own 
benefit, beyond a nominal amount.” 

[1] The lessor, as reversioner, had an insurable interest in 
the property as it was when leased, and also in any erections or 
additions thereto, by virtue of the covenant of the lease which 
reads :— 

“And further, that he, the said lessee, shall and will at the 
expiration of said term, peaceably yield up unto the said lessor 
all and singular the premises and all the erections and additions 
made to or upon the same, in good tenantable repair in all 
respects, reasonable wearing and use thereof, and damage by 
fire and other casualties excepted.” 

As also by the condition which reads :— 

“Provided also that these presents are upon the condition that 
if the said lessor does or shall fail to pay the rent and taxes 
which on his part are to be paid under the terms of this lease 
or within ninety days after the same shall become due and pay- 
able, then and in either of the said cases, the lessor lawfully may 
immediately or at any time thereafter, and while such neglect 
or default continues, enter into and upon the said premises or 
any part thereof in the name of the whole and repossess the 
same as of their former estate.” Columbia Ins. Co. vs. Cooper, 
50 Pa. 331. 

[2,3] From these covenants and conditions it appears that 
the lessor has a valuable property interest to protect. And while 
it is true that there is no provision for abatement of rent in case 
of the destruction of the buildings or for termination of the 
lease in such an event, it is also a fact that the lessor has a right 
to determine the lease on the nonpayment of rent or taxes and 
to repossess himself of his former estate. These considerations 
make certain and establish the plaintiff’s contention that the 
covenant to pay the insurance is an agreement to effect such in- 
surance as shall be reasonably adequate to cover and to protect 
the lessor’s reversionary interest, and refute and disprove the 
defendant’s claim that the insurable interest of the owner of 
the buildings is only nominal. This covenant, like that for the 
payment of taxes and betterments, was inserted for the benefit 
and indemnity of the lessor. Adams vs. North American Ins. 
Co., 210 Mass. 550, 552, 96 N. E. 1094. And it is not met and 
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performed by the placing of insurance, however adequate, solely 
in the name of the lessee. We do not find it necessary to decide 
whether the covenant would have been executed and fulfilled had 
the policy been made payable to the lessor and lessee according 
to their respective interests in the property. See Sherwood vs. 
Harral, 39 Conn, 333. 

[4,5] Upon the refusal of the lessee on demand to perform 
the covenant, the lessor could properly protect his risk and the 
covenantor would become obligated to reimburse the lessor for 
the amount of the premium which the lessor had to pay to effect 
the insurance. Dodd vs. Jones, 137 Mass. 322; 2 Tiffany, 
Landlord and Tenant, 863, and cases cited. There was a breach 
of the covenant, under the first count and the damages to be 
assessed were not necessarily nominal. Hey vs. Wyche, 12 
L. J. Q. B. 83. 

The defendant does not contend that the plaintiff, as assignee 
of the lessor, cannot maintain an action on the covenant because 
there was no agreement by or liability on the lessor to rebuild 
or repair in case of fire; it therefore is unnecessary to decide 
whether the covenant is a personal one of indemnity or runs 
with the land. 

It follows that the requested rulings were refused rightly, and 
that the order dismissing the report should be affirmed. 

So ordered. 


—— —-—-- Goe@ ——-- — 


SPRINGFIELD COURT OF APPEALS. 


MIssourI. 


AREL 


vs. 


FIRST NAT. FIRE INS. CO. (No. 1752.)* 


1. INSURANCE—F ORFEITURE—PROOF OF LOSS—FALSE 
SWEARING. 


In an action on a fire insurance policy which provided that, in case of any 
false swearing by the insured relating to the insurance, either before 
or after a loss, the policy should be void, where there was evidence 
that insured made a sworn claim for the full value of a boiler which 
amounted to one-sixth of the amount of the insurance, and he him- 
self testified that the boiler was not injured by the fire, but was 
included because it was a loss to him on account of the loss of his 
business, and that he knew when he made the claim that it had not 
been damaged by the fire, there could be no recovery on the policy. 

er. cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 
553[1].) 


* Decision rendered, Nov. 20, 1916. Rehearing denied, Dec. 21, 1916. 190 
S. W. Rep. 78. 
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Appeal from Circuit Court, Greene County; Arch A. Johnson, Judge. 

Action by N. A. Arel against the First National Fire Insurance Com- 
pany. From an order granting plaintiff a new trial after direction of a 
verdict for defendant, defendant appeals. Remanded, with directions to 
set aside the order and reinstate the judgment for defendant. 


John Schmook, of Springfield, and Hogsett & Boyle, of Kansas City, 
for Appellant. 
Walker & Musgrave and G. G. Lydy, all of Springfield, for Respondent. 


FARRINGTON, J. 

[1] Respondent, Arel, brought suit to collect the amount of 
insurance named in a fire insurance policy issued by the defendant 
on the machinery and equipment of a steam laundry in Spring- 
field. He did not own the building in which the laundry was 
operated. The policies taken out by him, one with the defendant, 
covered only the machinery and equipment used in the laundry, 
the description of the property insured as set forth in the policy 
being as follows :— 

“$1,550.00 on laundry machinery, fixed and movable, and its 
spare parts, including boiler, engine, smokestack, wringers, dry- 
ing room, ironing machines, starching machines, mangles, collar, 
cuff and other machines, washing machines, shafting, gearing, 
pulleys, hangers, steam and water pipes, and their fittings and 
fixtures, tools of trade, tables, shelving, sewing machines, racks 
and supplies, office furniture and fixtures and supplies as are 
usually used in steam laundries, all while contained in the two- 
story brick and stone building and its additions adjoining and 
communicating, and situated at 213 South Market street, Spring- 
field, Missouri. 

“$50.00 on soap, starch, paper, twine, and other laundry sup- 
plies while contained in the above-described building.” 

A number of defenses were set up in the answer, to wit: That 
plaintiff caused the insured property to be set afire; fraud in the 
procurement of the policy; that plaintiff in the proof of loss 
made after the fire had intentionally, wilfully, falsely, and fraudu- 
lently overvalued the goods and property lost and damaged by 
the fire and the extent of the loss by said fire; that his proof of 
loss contained representations as to articles which were lost or 
damaged by reason of the fire when in fact such articles so 
claimed by him as lost or damaged were not damaged at all 
by said fire; and that the plaintiff knew when he made up his 
proof of loss that some of the articles which he claimed were 
totally destroyed and lost by the fire were in fact not damaged by 
reason of the fire in any particular. 

The court admitted testimony in support of the defenses much 
of which need not be detailed in disposing of the case under 
the view we take. 

At the close of plaintiff’s evidence in chief the trial court sus- 
tained a demurrer to the evidence and rendered a judgment in 
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favor of the defendant so far as plaintiff, Arel, was concerned. 
The Drovers’ Bank of Springfield was a party plaintiff below, 
and the court rendered a judgment in its favor on account of an 
interest the bank had in the property insured by reason of a 
chattel mortgage, but the judgment as to the bank is not included 
in this appeal. 

Plaintiff filed a motion for a new trial which the court sus- 
tained for the reason that the court concluded it had erred in 
sustaining the demurrer to plaintiff’s evidence. It is from the 
order granting plaintiff a new trial that defendant has appealed 
to this court. 

We are of the opinion that the plaintiff’s documentary evi- 
dence supported by his own testimony defeats any recovery un- 
der this policy, and we will refer to such of his evidence as is 
vital to the case. 

As stated, the property insured was machinery and equipment 
of a laundry plant; plaintiff not owning the building in which it 
was operated. The clause in the policy covering the property 
covered it as laundry machinery, enumerating the various arti- 
cles making up such a plant. The following clause was in the 
policy :-— 

“This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact or 
circumstance concerning this insurance or the subject thereof, or 
if the interest of the insured in the property be not truly stated 
herein, or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject 
thereof, whether before or after a loss.” 

We have italicized that portion relied on herein as a defense. 

The proof of loss sworn to by the plaintiff and filed with the 
insurance company contained the following statement with refer- 
ence to the loss and the property damaged :— 

“The actual cash value of each specific subject thus situated 
and described by the aforesaid policy at the time of loss, and 
the actual loss and damage by said fire to the same, as shown 
by annexed schedule, and for which claim is hereby made, was 
as follows. * * *” 

Attached to this and made a part thereof the plaintiff furnished 
a list of the various articles owned by him and covered by the 
policy. Opposite each article he placed the value thereof. The 
first item appearing on this list is :— 

“One 40 H. P. boiler with injector and appurtenances, $750.00.” 

There was much testimony by the witnesses as to the extent 
of the loss and the value of the property. However, not one 
testified that there was any damage whatever to this boiler, for 
the reason that it was in a part of the building that was not 
reached by the fire. After the fire, straw and shavings were 
found on the floor around the boiler which had not been ignited. 
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But the plaintiff after a long examination and cross examination, 
when questioned by the trial judge, testified as follows :-— 

“By the Court: Q. Mr. Arel, tell the court and the jury what 
effect the fire had on the boiler connected with your place of 
business. A. The cause of the fire directly wasn’t very great on: 
the boiler as far as the fire is concerned. That’s what you 
want to know, isn’t it? Q. What was it? What did it consist of,. 
if anything? A. Well, I don’t know whether you would allow 
me to state what I want, but I have answered that as far as the 
fire is concerned it didn’t damage the boiler anything to speak of, 
but it was the fire put me out of business. Q. The boiler was as 
good after the fire as it was the day before? A. It was. I 
would say it was worth as much for running purposes, for run- 
ning there, but I was out of business and couldn’t run, so it 
was worthless to me on account of the fire. Q. And the loss. 
to the boiler, the damage to the boiler was occasioned or you 
calculated that on the basis that your laundry couldn’t be- 
operated, and it was worthless as a part and parcel of the laundry, 
but was not directly injured by the fire itself? Do you claim it 
was injured by the water and smoke? A. I think not. Think I 
testified it wasn’t. There was no fire in the boiler room. I think: 
I testified to that. There was some straw in the boiler room yet.. 
I think I testified to that. 

“By Mr. Hogsett: Q. Mr. Arel, you knew the facts that you 
have just testified to here, at the time, the next day after the fire, 
didn’t you? A. Yes, sir. Q. You learned these facts at the 
time? A. Yes, sir. Q. You knew these facts on January 7, 1915, 
when you swore to the proof of loss? A. Yes, sir.” 

It will be seen from the testimony that the plaintiff himself 
admitted that he had represented in his proof of loss to the 
company that there had been a total loss of $750 as to this boiler - 
which he said at the trial was not damaged in the least by the 
fire, and which he knew at the time he made up and swore to the 
proof of loss had not been touched by the fire. It will be noted 
from the provision in the policy above quoted that the policy 
is void in case of any fraud or false swearing by the insurec 
either before or after the loss. 

Plaintiff in his testimony admits that the sworn proof of loss 
was false as to the claimed damage to this boiler, and he further 
admits that he knew at the time he made the proof of loss that 
there was no damage to the boiler. 

False and fraudulent swearing as to any matter in a policy 
avoids the entire policy. Hall vs. Western Underwriters’ Ass’n, 
106 Mo. App. 476, 81 S. W. 227. The rule as declared in that 
case is a wholesome one for the reason that, should those claiming 
loss under fire insurance policies be permitted to make statements 
in proofs of loss concerning lost or damaged articles which they 
know were not lost or damaged at all by the fire for the purpose 
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of getting insurance to which they were not entitled, and be per- 
mitted to collect anything under the policy in the face of a policy 
provision such as we have in this case, it would amount to a 
travesty on justice, be a denial of the right of parties to make 
their own contracts, and furnish an incentive for wrongdoing. 
See, also, Hamberg vs. Insurance Co., 68 Minn. 335, 71 N. W. 
388; Fowler vs. Phoenix Ins. Co., 35 Or. 559, 57 Pac. 421; Home 
Insurance Co. vs. Connelly, 104 Tenn. 93, 56 S. W. 828. 

The following cases, where false or fraudulent statements had 
been made, deny recovery against the insurance companies: Ro- 
vinsky vs. Northern Assur. Co., 100 Me. 112, 60 Atl. 1025; 
Simon Cloak Co. vs. Aitna Ins. Co. (City Ct. N. Y.) 141 N. Y. 
Supp. 553; Pottle vs. Liverpool & London & Globe Ins. Co., 
85 Atl. 1058 [reported in full in the Atlantic Reporter; reported 
as a memorandum decision without opinion in 109 Me. 584]; 
Clafflin vs. Insurance Co., 110 U. S. 81, 3 Sup. Ct. 507, 28 
L,. Ed. 76; Anibal vs. Insurance Co., 84 App. Div. 634, 82 N. Y. 
Supp. 600; and Cooley’s Briefs on the Law of Insurance, 
pp. 3423 and 3431. 

[2] Where plaintiff's own statement of the facts, which is un- 
controverted, shows that he is entitled to no relief, it is the duty 
of the trial court to direct a verdict for the defendant. May 
vs. Crawford, 150 Mo. loc. cit. 527, 51 S. W. 693; Gee vs. Van 
Natta-Lynds Drug Co., 105 Mo. App. 27, 78 S. W. 288; Carter- 
Montgomerie vs. Steele, 83 Mo. App. loc. cit. 215; Gilmore vs. 
M. B. of A., 186 Mo. App. 445, 171 S. W. 629, Snyder vs. Free, 
114 Mo. loc. cit. 376, 21 S. W. 847. 

The facts of this case must be distinguished from the facts 
appearing in those cases wherein there is a discrepancy between 
the amount claimed in the proof of loss and the amount found 
by the jury at the trial to be due. In our case it was known 
to the plaintiff, and he testified at the trial that he knew, that at 
the time he made up and swore to the proof of loss there was 
no damage whatever by fire to the boiler. 

Respondent cites the case of Walker vs. Phcenix Ins. Co., 62 
Mo. App. loc. cit. 226, where the court declares the rule that it 
is not intended by the policy that a mistake or an unintentional 
error or a misstatement of an immaterial matter in the affidavit 
in the proof of loss should avoid the policy. 

The facts of our case, by the plaintiff’s own testimony, show 
that the error was intentional and was a misstatement of a ma- 
terial matter, to wit, claiming $750 loss where there had been 
no loss, or a sum equal to about one-sixth of the total amount of 
insurance carried. 

In Schulter vs. Insurance Co., 62 Mo. 236, cited by respondent, 
the policy provided that it should be forfeited if the assured 
should be guilty of fraud and false swearing in making the proof 
of loss after the fire. In our case the policy provides for for- 
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feiture in case of fraudulent or false statements. Neither was 
the statement in that case, like the one at bar, one about which 
there could be no difference of opinion. The boiler was either 
totally destroyed or damaged by fire or was not. The plaintiff 
in his proof of loss claimed total loss; while in his testimony at 
the trial of the case he admitted that there was no damage or 
loss whatever to the boiler by reason of the fire. 

Nor is the case of Havens vs. Germania Fire Ins. Co., 123 
Mo. 403, 27 S. W..718, 26 L. R. A. 107, 45 Am. St. Rep. 570, 
cited by respondent, applicable here; for in that case the court 
found that the amount of machinery that was not in the burned 
portion of the mill was a mere trifle when compared with the 
total amount actually lost; and in that case there was no question 
of a false statement in the proof of loss, and the court in fact 
gave credit for the machinery that was not damaged. Our case 
turns on the question of whether the plaintiff knew when he 
made his sworn proof of loss that there was contained therein a 
statement of fact which he knew did not exist. 

The action of the trial court in sustaining the demurrer to the 
evidence and entering a judgment for the defendant as against 
the plaintiff was entirely proper, and, as the uncontroverted 
evidence of the plaintiff shows that he is barred from a recovery, 
the action of the trial court in granting his motion for a new 
trial was erroneous. 

It results that the cause must be remanded, with directions to 
the circuit court to set aside its order granting plaintiff a new 
trial and reinstate the judgment heretofore entered for the de- 
fendant. 

Robertson, P. J., and Sturgis, J., concur. 


a 


SPRINGFIELD COURT OF APPEALS. 


MIssouRI. 


AREL 


vs. 


GIRARD FIRE & MARINE INS. CO. (No. 1753.)* 


Appeal from Circuit Court, Greene County; Arch A. Johnson, Judge. 

Action by N. A. Arel against the Girard Fire & Marine Insurance 
Company. From an order granting plaintiff a new trial after direction of 
a verdict for defendant, defendant appeals. Remanded, with directions to 
set aside the order and reinstate the judgment for defendant. 


* Decision rendered, Nov. 20, 1916. Rehearing denied, Dec. 21, 1916. 
190 S. W. Rep. 81. 
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John Schmook, of Springfield, and Hogsett & Boyle, of Kansas City, 
for Appellant. 
Walker & Musgrave and G. G. Lydy, all of Springfield, for Respondent. 


FARRINGTON, J. 

This is a companion case to that of Arel vs. First National 
Fire Insurance Company, 190 S. W. 78, in which an opinion has 
this day been handed down. The same issues were presented 
:and the same contentions made in this case as in that, so that 
this case is in all things governed by that opinion. For the 
reasons therein stated, this cause is remanded, with directions to 
the circuit court to set aside its order granting plaintiff a new 
trial and reinstate the judgment heretofore entered for the de- 
fendant. 

Robertson, P. J., and Sturgis, J., concur. 


COURT OF CIVIL APPEALS OF TEXAS. 


Fort WortTH. 


MERCHANTS’ & BANKERS’ FIRE UNDERWRITERS 


vs. 


PARKER. (No. 8451.)* 


1. INSURANCE—ESTOPPEL—PLEADING. 


In an action on a fire insurance policy, plaintiff cannot rely on the estoppel 
of defendant to deny the agency of the one who took plaintiff’s appli- 
cation and premium, unless the estoppel is specially pleaded. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1634-1641; Dec. Dig. 
§ 645[3].) 


2. INSURANCE—CONTRACT—APPROVAL OF APPLICATION. 


Where an application for fire insurance provided that no liability should 
attach until the application was actually approved by the home office, 
there can be no recovery where the jury found that the application 
had not been approved, since until the approval there was no contract, 
but only a proposal for a contract. 

(For other cases, see Insurance, Cent. Dig. §§ 196, 197; Dec. Dig. § 
130[2].) 


Error from District Court, Wichita County; E. W. Nicholson, Judge. 

Action by I. D. Parker against the Merchants’ & Bankers’ Fire Un- 
derwriters. Judgment for the plaintiff on special issues, found by the jury, 
and defendant brings error. Reversed, and cause remanded. 


* Decision rendered, Nov. 4, 1916. Rehearing denied, Dec. 9, 1916. 190 
S. W. Rep. 525. 
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Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for Appellant. 
Weeks & Weeks, of Wichita Falls, for Appellee. 


Buck, J. 

The following statement of the nature and result of the suit 
made by the defendant in error we find to be substantially 
correct— 

“This suit was instituted on November 10, 1914, in the district 
court of Wichita County, Texas, by I. D. Parker against the 
Merchants’ & Bankers’ Fire Underwriters, alleged to be a ‘mutual 
reciprocal fire insurance company, unincorporated, of Bexar 
County, Texas, of which J. A. Baker & Co. are general attorneys 
and managers.’ 

“Plaintiff alleges in substance: That about April 6, 1914, he 
applied to defendant for a policy of fire insurance in the sum of 
$700, covering his residence and household goods in Electra, 
Wichita County, Texas, for a term of six years at an annual 
premium of $11.20. That the application was in writing and was 
delivered to defendant’s duly authorized agent, A. J. Adams, 
together with the first premium, both of which were accepted by 
defendant and a policy of fire insurance issued by defendant. 
Plaintiff further alleged: That the original policy had either 
been lost or was in the possession of defendant. That on May 25, 
1914, while the policy was in full force and effect, all the said 
house and contents were completely destroyed by fire. That such 
property was then worth $1,250. Then plaintiff further pleaded 
that he had complied with all the terms and conditions of the 
policy, made due proof of loss and demanded payment of the 
insurance, etc., and prayed for judgment for $700. 

“By its first amended original answer, defendant denied all 
the material allegations of plaintiff’s petition; denied the agency 
of A. J. Adams; and further pleaded in defense the following 
terms of its application: ‘And no liability of the association shall 
attach until this application has been actually approved at the 
home office of the association.’ Defendant denied the receipt 
of any such insurance application at its home office, and further 
specially pleaded the failure of plaintiff to make proof of 
loss. That plaintiff’s application was destroyed in his presence 
and his money refunded by A. J. Adams. 

“By a supplemental petition, plaintiff further alleged the agency 
of Adams, the receipt of the application and premium by de- 
fendant, and the acceptance and approval of same, willingness 
at all times to accept the policy as applied for, that liability at- 
tached as soon as defendant approved the application, and pleaded 
estoppel to defendant’s issue in reference to proof of loss. 

“The case was tried before a jury on March 25, 1915, and sub- 
mitted to them on special issues, which together with the answers 
of the jury are as follows :— 








198 Insurance Law Journal Vol. 49. [Feb., 1917. 


“Tssue 1: Did or did not the plaintiff sign an application to. 
A. J. Adams, for insurance on his house and household goods in 
defendant company? Answer yes or no. Answer: ‘Yes.’ 

“Issue 2: If you answer the above issue in the affirmative, then 
for what amount was plaintiff’s house and household goods to be 
insured? Answer: ‘$700.’ 

“Issue 3: Was or was not A. J. Adams the agent of defendant 
company, at the time he solicited insurance from plaintiff, and 
gave him the receipt and received from plaintiff the check offered 
in evidence? Answer yes or no. Answer: ‘Yes.’ 

“Issue 4: Did or did not the defendant company ratify the 
acts of A. J. Adams, in the soliciting of said insurance from 
plaintiff and in giving said receipt and in receiving said check 
for first premium, by accepting the application and money for 
first premium? That is, if he did solicit said insurance and 
give said receipt and accept said check, if it did accept same. 
Answer yes or no. Answer: ‘Yes.’ 

“Issue 5: Did or did not the defendant company receive the 
application and money for first premium on said insurance? An- 
swer yes or no. Answer: ‘Yes.’ 

“Issue 6: Did or did not the defendant company act on said 
application and accept and approve same? Answer yes or no. 
Answer: ‘No.’ 

“Issue 7: Did or did not the defendant company receive and 
keep the cash premium paid by plaintiff for said insurance? That 
is, if any cash premium was paid. Answer yes or no. Answer: 
Yes.’ 

“Issue 8: Did or did not plaintiff, within ninety-one days after 
said loss by fire, make proof of the loss of his said house and 
household goods in compliance with the requirements of the ap- 
plication and policy? Answer yes or no. Answer: ‘Yes.’ 

“Issue 9: Did or did not A. J. Adams destroy said application ? 
Answer yes or no. Answer: ‘No.’ 

“Issue 10: Did or did not A. J. Adams return to plaintiff 
the money plaintiff paid him for the first premium on said in- 
surance? Answer yes or no. Answer: ‘No.’” 

On these findings both parties make motion for judgment, the 
court granting plaintiff's motion, and entering judgment for him 
in the sum of $644, with interest from March 25, 1915, at 6 
per cent. per annum. From this judgment the defendant has 
prosecuted this writ of error. 

The first assignment of error is as follows :— 

“This honorable court erred in overruling defendant’s motion 
for judgment, because the undisputed evidence showed that A. J. 
Adams was not the defendant’s agent. That the defendant did. 
not approve an application of plaintiff for insurance or contract 
with plaintiff for insurance.” 
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The second assignment is: 

“This honorable court erred in rendering judgment for plaintiff, 
because the undisputed evidence and the findings of the jury 
showed that there was no contract of insurance in existence be- 
tween plaintiff and defendant prior to the fire complained of.” 

These two assignments will be discussed together. 

As will be remembered, the sixth special issue was as follows :— 

“Did or did not the defendant company act on said application 
and accept and approve same? Answer yes or no.” ‘To which 
the jury answered: “No.” 

The defendant, both by pleading and testimony, denied the 
agency of A. J. Adams, the purported agent who took the appli- 
cation for insurance of the plaintiff. J. A. Baker, who describes 
himself as “attorney and manager for the Merchants’ & 
Bankers’ Fire Underwriters,’ but who testified that he owned 
the business, denied that at any time Adams had been employed 
or authorized to solicit insurance. He testified that Adams had, 
through him, applied to the Commissioner of Banking and Insur- 
ance for a commission to act as an insurance agent for the de- 
fendant, but that such application had not been granted by 
said Commissioner, and that Adams was not in fact at any time 
an agent of defendant company. He further testified that the 
last time he had heard of Adams, the latter was in Florida. He 
denied that the company ever received an application for insur- 
ance from plaintiff, either through A. J. Adams, or any other per- 
son, or had ever received any check or other payment for the 
first premium on the policy, or that said association or he knew 
anything about any application having been made, or about any 
money having been paid thereon, until after the fire occurred. 
While there is no direct contradiction of this testimony with 
reference to the employment of Adams by the defendant, yet 
there is certain testimony constituting a sufficient basis perhaps, 
especially under a plea of estoppel to deny agency, for the find- 
ing of the jury that said Adams was the agent of the defendant, 
The plaintiff testified that Adams approached him several times 
in the town of Electra, soliciting his insurance, and that finally 
he gave to said Adams a check, dated April 15, 1914, for $11.20, 
and signed an application, dated April 6, 1914, for insurance on 
his cesidence and household goods in the sum of $700, for a term 
of six years, the cash payment being the first of six annual 
premiums. The check was introduced in evidence as having been 
paid through the local bank, and indorsed on the back “J. A. 
Baker & Co., per A.” He explained the difference between the 
date of the check and the date of the application was due to the 
fact that the agent agreed to accept a check dated a few days 
ahead, as at the time the application was made he was a little 
short of funds. 

W. H. Dallishaw testified that he gave an application for in- 
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surance to Adams in March, 1914, and paid Adams by check, and 
said check was cashed through the bank, and that Adams gave 
him a receipt similar to that given to plaintiff; that witness signed 
an application giving a description of the property, said appli- 
cation providing for a premium to be paid in annual instalments ; 
that witness, in response to his application, received the policy 
with the name “Merchants’ & Bankers’ Fire Underwriters Com- 
pany” on it. 

5. C. Chapman, assistant cashier of the First National Bank 
of Electra, testified to knowing A. J. Adams since February, 
1914, and that he came into the bank with Thomas Tripp “who 
is represented as the state agent of the Merchants’ & Bankers’ 
Fire Underwriters, San Antonio.” He further testified to Adams’ 
having an account in the bank, and giving checks on said ac- 
account, and he identified the signature of Adams on the check 
given him by the witness Dallishaw. He further testified that 
Adams had written a policy in the defendant company in April, 
1914, for T. D. Walker, a hotel man at Electra, and that Adams 
had with him while in Electra supplies with the name of de- 
fendant company thereon. 

John Mann testified to having a policy in the defendant com- 
pany, the application for which had been given to Adams, and 
that witness had received a receipt from Adams for the first 
premium. That he did not receive any policy, and he wrote the 
defendant company, and that later Mr. Tripp came to see him, 
and that witness received a policy subsequent to the visit of Mr. 
Tripp, and that the policy came from San Antonio. 

T. C. Tripp testified that he had paid to the company the 
amount of the first year’s premium claimed by the witness Mann 
to have been paid to Adams, that Mann was a friend of long 
standing, and that he did not want him to lose anything by reason 
of the transaction with Adams. He further stated that it was 
his remembrance that the name “R. F. Stevenson & Co.” was 
signed to the Mann receipt; that he knew R. F. Stevenson, but 
not “R. F. Stevenson & Co.”; that Stevenson has one of de- 
fendant’s agents living at Proctor, and that he did not recall that 
said Stevenson had any authority to appoint any agent to help him; 
that Stevenson was still an agent for the company. The witness 
further testified that he was with Adams at Electra in February, 
1914, and that he (witness) was trying to get Adams a com- 
mission from the Commissioner of Banking and Insurance— 
“to be our duly authorized agent, but he did not get it. It would 
seem that he solicited. I knew last December that Adams had 
solicited, when he was talking to John Mann here in Wichita 
Falls. I knew that he had no right to solicit without authority. 
The Commissioner of Banking and Insurance is at Austin. When 
I was in Electra with Adams I was trying to get him an ap- 
pointment. I did not get him the appointment. It is customary 
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for a man not to solicit insurance until he gets a permit from the 
Commissioner of Insurance. I did not solicit before I got my 
commission. Adams was assisting me in the securing of business 
at Electra. I went into the bank with him a number of times. 
If he collected money and remitted it to the Merchants’ & Bankers’ 
Fire Underwriters, I do not know it. I do not remember the 
T. D. Walker policy. I have no recollection of the Crawford 
& Menerick policy (taken out by the witness Dallishaw). I do 
not know anything about Adams’ soliciting that business. I do 
not know anything about any policy being issued. I do not 
know anything about the policies, but if they were to my account 
they had my name on the back. I was with Adams some four to 
six days. I do not remember one he solicited when he was with 
me. It was some kind of a hotel and burned, and we had to 
pay for it. I sold that policy myself. I do not remember of him 
ever soliciting at all. He was with me and I solicited and he 
listened to me.” 

He further testified that Stevenson took applications for the 
appointment of agents, but did not have the power to appoint 
such agents. That in December, 1914, he saw Adams in Wichita 
Falls, and knew at the time that he had taken money from John 
Mann without any authority, and that he (witness) had not 
personally taken any steps to have said Adams prosecuted. That he 
had heard from Adams in January, 1915. He further testified :— 

“T represent the defendant in my limited way in North Texas. 
Mr. Baker is over me. He is the one who is referred to in the 
policy form ‘J. A. Baker & Co., attorneys and managers.’ 

* * JT have looked up the John Mann policy to the Star 
Furniture Company, and find that the premium of $23.65 was 
charged to me. My duties with reference to this defendant are 
to solicit applications, and I never do anything else, unless I have 
specific instructions from the company. By soliciting I mean that 
I take an application and go to a man and talk about insurance, 
tell him what I have done, the company I am with, what price 
on his risk, what the board rate is, and I fill out the application 
and have him to sign it, give him a receipt, and send the appli- 
cation to the head office, and, if it is approved, a policy is issued 
on it, and, if not, it is sent back. Mr. J. A. Baker of San 
Antonio approves applications. When I give a receipt I sign it 
as nearly like the Commissioner of Insurance specifies as I can; 
my name always appears on every receipt I give. I never sign 
‘J. A. Baker’ per myself; I haven’t that authority. Adams and 
myself were in Electra in the early part of February, 1914, for 
four, five, or six days. To have had Adams appointed agent 
I had to have him file an application to the Commissioner of In- 
surance and Banking at Austin, Tex., stating the men he had 
worked for for the last five years; letters of recommendation— 
everything to show his reputation for five years past, that is the 
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law; you have a form to comply with and I had him fill that 
out and forward it to Mr. Baker; his duty was to forward that 
to the Commissioner of Insurance and Banking; the permit 
would be sent to Baker in order that a man might become our 
agent; after considerable negotiations the commissioner refused 
to issue that permit; it was turned down. If Mr. Baker declines 
a permit, it is done; if it is sent to the commissioner and he 
declines it, it is done; I cannot pass on things at all; nor can 
anybody else except those two.” 

[1] But whether the testimony above set out is sufficient to 
sustain plaintiff’s plea of the agency of Adams, in the absence 
of a plea of estoppel, which the plaintiff’s pleadings do not 
contain, and which equitable doctrine must be specially pleaded, 
except in action of trespass to try title (Townes’ Texas Pleading 
[2d Ed.] 543; Scarbrough vs. Alcorn, 74 Tex. 358, 12 S. W. 72), 
we are not called on to decide, for, as we view it, the question 
presented in appellant’s second assignment is decisive. 

[2] If the finding of the jury in answer to issue No. 6 be given 
its natural and proper effect, the other findings become immaterial, 
and judgment should not have been rendered for the plaintiff. 
If the defendant company did not accept and approve the ap- 
plication, the contract of insurance was not consummated, and, 
ordinarily it should be held in such an instance, the insurance 
company would not be liable for loss accruing, for the application 
made by plaintiff below provided :— 

“And the association shall not be bound by any act done, or 
statement or agreement made, or promise, or knowledge of any 
solicitor, deputy or other person, which is not contained in this 
application, and no liability of the association shall attach until 
this application has been actually approved at the home office 
of the association, and the undersigned applicant for the pro- 
posed insurance hereby agrees to accept the policy issued by the 
association upon the application.” Life Ins. Co. vs. Hockett, 
35 Ind. App. 89, 73 N. E. 842; Sterling vs. W. O. W., 28 Utah 
505, 80 Pac. 375, on rehearing, Id., 28 Utah 526, 80 Pac. 1110; 
Walker vs. Ins. Co., 51 Iowa 679, 2 N. W. 583; Cooksey vs. Ins. 
Co., 73 Ark. 117, 83 S. W. 317, 108 Am. St. Rep. 26; Chamber- 
lain vs. Ins. Co., 109 Wis. 4, 85 N. W. 128, 83 Am. St. Rep. 851; 
Ins. Co. vs. Rudolph, 45 Tex. 454; Coker vs. Atlas Acc. Ins. 
Co., 31 S. W. 703; Aetna Life Ins. Co. vs. Hocker, 39 Tex. 
Civ. App. 330, 89 S. W. 262. 

Cooley in his work entitled, “Briefs on the Law of Insurance,” 
vol. 1, p. 412 (c), says :— 

“The making of an application is, however, merely a step in 
the creation of a contract. As was said in Lee vs. Life Ins. Co., 
Fed. Cas. No. 8,190, 15 Fed. Cas. 158, the rights of the applicant 
are not concluded by the making out of the application. When 
the application is made out and forwarded to the company, it is 
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not yet-a contract of insurance. It has then only attained the 
position of a proposition on one side, which must be accepted 
on the other. That is to say, until it is accepted by some one 
having authority to accept the terms proposed, the application is 
not a contract, but merely a proposal.” 

In some cases it has been held that where an application has 
been made and forwarded to the insurance company and retained 
by it an unreasonable length of time, without action, and the 
applicant has relied on his protection to his loss, the insurance 
company is liable. See 1 Cooley on Insurance, supra, 426 (h) ; 
Adams vs. Eidam, 42 Minn. 53, 43 N. W. 690; Waters vs. 
Security, etc., Co. 144 N. C. 663, 57 S. E. 437, 13 L. R. A. (N. 
S.) 805; Travelers’ Ins. Co. vs. Jones, 32 Tex. Civ. App. 146, 
73S. W. 978 (writ of error denied) ; Cont. Ins. Co. vs. Haynes, 
10 Ky. Law Rep. 276; Halle vs. N. Y. Life Ins. Co. (Ky.), 58 
S. W. 822, cited in Ins. Co. vs. Neafus, 145 Ky. 563, 140 S. W. 
1026, 36 L. R. A. (N. S.) 1211. 

But without discussing each of these cases, and others of 
similar import, separately, it is perhaps sufficient to say that in 
each case the conclusion reached was based upon a state of facts 
peculiar to it, and showing an instance of equitable grounds of 
recovery upon the part of the plaintiff by reason of the negligent 
delays of the defendant. Moreover, the holding in this class of 
cases is in conflict with the trend of authority throughout this 
country. Quoting the language used in Life Ins. Co. vs. Ru- 
dolph, supra :— 

“It devolved on the plaintiffs to prove, according to their 
averment, that the contract of insurance had been completed by 
the acceptance on the part of the company of the application. 
By the terms of the receipt no insurance was attempted to be 
created until the application was accepted. Mr. Parsons, in 
treating the subject, says: ‘It would seem that a policy may take 
effect if the bargain be completely made, although, before any 
delivery of it, the one insured has died, and delivery was with- 
held in consequence. It need not be added that the evidence must 
be very clear and the circumstances very strong to give effect to 
such a policy.’ ” 

In the case of Preferred Acc. Ins. Co. vs. Stone, 61 Kan. 
48, 58 Pac. 986, the Supreme Court of Kansas announces, we 
think, the true doctrine, where it, in effect, says when a contract 
of insurance has been agreed upon, the execution of a policy is 
not essential to its taking effect, unless part of the contract be 
that it shall not take effect until the execution and delivery of 
that instrument; and, except in such cases, the insured may 
bring suit upon the agreement before the issuance of the policy, 
if a loss has occurred in the meantime, and may also join in the 
suit a cause of action in equity for the specific performance of 
the contract to issue a policy. Of course, no such condition 
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exists in the instant case but, on the contrary, the application 
provided that the contract of insurance should not take effect 
until the application had been approved by the home office. 

We conclude that the trial court erred in rendering judgment 
for plaintiff, in the face of the jury’s finding to special issue 
No. 6, for which error the judgment must be reversed. 

Judgment reversed, and cause remanded. 


HARTFORD FIRE INS. CO. vs. STEPHENS. (No. 1520.)* 


(Supreme Court of Arizona.) 


1, INSURANCE—POLICY—PREREQUISITE TO CANCELLATION. 


Under a provision of an insurance policy providing for cancellation and 
“that when the policy is canceled by the company by giving notice, 
it shall retain only the pro rata premium,” which policy was not gov- 
erned by Civ. Code 1913, par. 3441, defining cancellation clauses, a 
return or tender of the unearned premium was a prerequisite to the 
cancellation of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 


2. INSURANCE—CANCELLATION CLAUSE—CONSTRUCTION. 

Any ambiguity in the cancellation clause of an insurance policy will be 
resolved in favor of the insured. 

(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


Appeal from Superior Court, Gila County; G. W. Shute, Judge. 

Action by Carlos D. Stephens against the Hartford Fire Insurance 
Company, a corporation. From judgment for plaintiff, defendant appeals. 
Affirmed. 


Neil M. Allred of Globe, for Appellant. 
A. C. McKillop, of Globe, for Appellee. 


* Decision rendered, Dec. 18, 1916. 161 Pac. Rep. 684. 





MICHIGAN MUT. HOME INS. CO. vs. PERE MAR- 
QUETTE RY. CO. (No. 26386. ) * 
(Supreme Court of Michigan.) 
1, INSURANCE— PAYMENT AND SUBROGATION — QUESTION 
FOR JURY. 


In a fire insurance company’s action against a railroad to compel the 
road to reimburse it for an amount paid on fire policies, question 


* Decision rendered, Dec. 21, 1916. 160 N. W. Rep. 599. 





Fire, &c.] Patrons’ Mut. Fire Ins. Co. vs. Butler. 205: 


whether the road was responsible for the origin of the fire that con- 
sumed insured’s farm buildings held for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


2. INSURANCE—PAYMENT AND SUBROGATION—NEGLIGENCE 
—QUESTION FOR JURY. 


In such action, the whole question of the road’s negligence held for the 
jury under the evidence. 


(For other cases, see Insurance, Cent.’ Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


Error to Circuit Court, Oakland County; Geo. W. Smith, Judge. 

Action by the Michigan Mutual Home Insurance Company against 
the Pere Marquette Railway Company. To review a judgment for plain- 
tiff, defendant brings error. Judgment affirmed. 


Argued before Stone, C. J., and Kuhn, Ostrander, Bird, Moore, 
Steere, Brooke, and Person, JJ. 


Parker, Shields & Brown, of Detroit, for Appellant. 

De Witt H. Merriam and John C. Bills, both of Detroit, and Perry 
& Lynch, of Pontiac (Pelton & McGee, of Pontiac, of counsel), for Ap- 
pellee. 


PATRONS’ MUT. FIRE INS. CO. oF Micuican, LIMITED, 
vs. BUTLER. (No. 385.)* 
(Supreme Court of Michigan.) 


INSURANCE—MUTUAL INSURANCE—DUES AND ASSESS- 
MENTS—LIABILITY. 


Where a member of a mutual fire insurance company returned her policy 
for cancellation, she at once became liable to pay her ratable share of 
losses and expenses incurred between the last assessment and cancella- 
tion of the policy, and the company’s right to recover did not depend 
on its making an assessment roll and including therein such member’s 
liability. 

(For other cases, see Insurance, Cent. Dig. §§ 421, 423; Dec. Dig. § 192[2].) 


Error to Circuit Court, Arenac County; Nelson Sharpe, Judge. 

Action by the Patrons’ Mutual Fire Insurance Company of Michigan, 
Ltd., against Mrs. George Butler. Judgment for defendant, and plaintiff 
brings error. Reversed, and new trial granted. 


Argued before Stone, C. J., and Kuhn, Ostrander, Bird, Moore, Steere,. 
and Brooke, JJ. 


G. C. Leibrand, of Lansing, for Appellant. 
R. J. Crandell, for Appellee. 


* Decision rendered, Dec. 21, 1916. 160 N. W. Rep. 402. 
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WILLIAMS vs. BOSTON INS. CO. (No. 20070[87].)* 


(Supreme Court of Minnesota.) 


INSURANCE—CHARGES—VACANCY PERMIT—STATUTORY 
PROVISION. 

The holder of a fire policy in the Minnesota standard form, who makes a 
payment for a vacancy permit according to the rates prescribed by a 
rating board organized and acting under Laws 1915, c. 101, is not 
entitled to recover the amount so paid, though his policy was issued 
before the passage of the act, the policy containing a provision that it 
should be void if the premises become vacant and remain vacant for 
more than thirty days without the assent of the insurer. 

-— ell see Insurance, Cent. Dig. §§ 457, 458, 461-464; Dec. Dig. 

1 ’ 


Appeal from District Court, Ramsey County; James C. Michael, Judge. 

Action by Cornelius Williams against the Boston Insurance Company. 
From an order sustaining a demurrer to the complaint, plaintiff appeals. 
Affirmed. 


Cornelius Williams, in pro. per. 
Watson & Abernethy, of St. Paul, for Respondent. 


s Decision rendered, Dec. 29, 1916. 160 N. W. Rep. 664. Syllabus by 
Editorial Staff. 


PROVIDENCE WASHINGTON INS. CO. vs. LEVY & 
ROSEN. (No. 5659.)* 
(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE—LIABILITY—STATUTE—CONSTITUTIONALITY. 


Acts 33d Leg. c 105, §§ 1-3, enacted to prevent insurance companies from 
avoiding liability for loss and damage to personal property under 
technical and immaterial provisions of the policy, where the act breach- 
ing such provision has not contributed to bring about the loss, is con- 
stitutional. 

(For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


Error from District Court, McLennan County; E. J. Clark, Judge. 

Action by Levy & Rosen against the Providence Washington Insurance 
Company. Judgment for plaintiff and defendant brings error. Affirmed. 

This is a companion case to Aitna Insurance Co. vs. Waco Company, 
189 S. W. 315, recently decided by this court, and reference is here made 
to our findings of fact in that case, for our ‘findings of fact in this case, 
the only difference being that in the former case the policy had been 
assigned by Levy & Rosen, the defendants in error herein, to the 
intervener, the Waco Company. 


Thompson, Knight, Baker & Harris, Will C. Thompson, and G. S. 
Wright, all of Dallas, for Plaintiff in Error. 
W. L. Eason, of Waco, for Defendant in Error. 


* Decision rendered, Oct. 25, 1916. Rehearing denied, Nov. 29, 1916. 189 
S. W. Rep. 1035. 
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MARINE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CriRcuIT. 


FIREMAN’S FUND INS. CO. 
vs. 


GLOBE NAV. CO. et a. THE NOTTINGHAM. (No. 2631.)* 


1. INSURANCE—CAUSES OF LOSS—MARINE INSURANCE—UN- 
SEAWORTHINESS—BURDEN OF PROOF. 

As between owner and insurer; the burden of proving that a vessel is 
unseaworthy rests upon the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1659-1662, 1664; Dec. Dig. 
§ 646[6].) 


2. INSURANCE—CAUSE OF LOSS— MARINE INSURANCE— 
PROOF OF UNSEAWORTHINESS. 


Where, on an authorized survey of a vessel before commencing a voyage, 
she was reported seaworthy and in good condition for the intended 
voyage, evidence of a very clear and convincing character is required 
to overcome such proofs and establish that her loss during the voy- 
age was due to her unseaworthiness at its commencement. 


(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 
3. —— OF FORFEITURE—MARINE INSUR- 
ANCE. 


It is a rule of the marine law of insurance that any forfeiture of a policy 
caused by a violation of its terms will be deemed waived by the in- 
surer, if, after knowledge of the facts constituting such forfeiture, he 
treats the policy as obligatory. 


(For other cases, see Insurance, Cent. Dig. § 1027; Dec. Dig. § 388[3].) 


4. —— AND AMOUNT OF LOSS—BURDEN OF 
R ; 


The burden of proving loss, for a cause and to an amount for which the 
insurer is liable, is upon the insured. 


(For other cases, see Insurance, Cent. Dig. § 1665; Dec. Dig. § 646[8].) 


5. INSURANCE—EXTENT OF LOSS—MARINE INSURANCE— 
ACTUAL TOTAL LOSS. 


Where the hull and some parts of the apparel and equipment of a vessel, 
which became water-logged in a storm and was abandoned by her 
crew, were saved and brought into a port by salvors in a condition 
capable of being repaired at some cost, the vessel, as a vessel, was not 
destroyed, and there was not an actual total loss within the terms of 
an insurance policy. 


-— o cases, see Insurance, Cent. Dig. §§ 1188-1191, 1246; Dec. Dig. 
.) 


* Decision rendered, Oct. 2, 1916. 236 Fed. Rep. 618. 
Vol. XLIX—14. 
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6. INSURANCE—CONSTRUCTION OF CONTRACT—INCONSIST- 
ENCY BETWEEN WRITTEN AND PRINTED PROVISIONS. 


If there be any inconsistency between a written provision of a policy and 
the printed portions thereof, the written language must prevail. 


(For other cases, see Insurance, Cent. Dig. §§ 301-304; Dec. Dig. § 149.) 


7. INSURANCE—CONSTRUCTION OF CONTRACT—AMBIGUOUS 
LANGUAGE. 


If a policy will fairly admit of two constructions, the one should be 
adopted which will indemnify the insured. 


(For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


8. INSURANCE—M ARINE INSURANCE—CONSTRUCTION OF 
CONTRACT, 


A provision, written on the margin of a marine policy on a ship, that 
“This insurance is against total and/or constructive total loss of 
vessel, including general average and/or salvage charges, * * *” 
construed, and held not inconsistent with or to abrogate a clause of 
the policy providing that “the insured shall not have the right to 
abandon the vessel unless the amount which this company would be 
liable to pay under an adjustment as of partial loss for labor and 
materials (exclusive of salvage or general average expenses and the 
cost of funds) shall exceed half the amount hereby insured.” 


(For other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. Dig. § 150.) 


9. INSURANCE—MARINE INSURANCE—RIGHT OF ABANDON- 
MENT. 


An insured is not entitled to abandon a vessel as for a constructive total 
loss, under the “high probability” rule, where the policies contain a 
provision fixing the right to abandon on certain specified terms. 


(For other cases, see Insurance, Cent. Dig. §§ 1192-1227; Dec. Dig. § 469.) 


10.—INSURANCE—MARINE INSURANCE—RIGHT OF ABANDON- 
MENT. 

The right of an insured to abandon a vessel as for a constructive total 
loss must be determined by the situation of the vessel and the condi- 
tions existing at the time notice of abandonment is given. 


(For other cases, see Insurance, Cent. Dig. §§ 1192-1227; Dec. Dig. § 469.) 
Rudkin, D. J., dissenting. 


Appeal from the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, Judge. 

Libel in personam by the Globe Navigation Company, appellee herein, 
and S. P. Weston, its trustee in bankruptcy, against the Fireman’s Fund 
Insurance Company, appellant, to recover the amounts of two policies of 
marine insurance issued by the latter on April 17, 1911, for $6,000 and 
$24,000, respectively, upon the schooner Wm. Nottingham, owned by 
appellee, and which it is alleged was totally lost by perils of the sea and 
perils insured against in said policies. Decree for libelant for $30,000, 
with interest and costs, less $8,500 deducted in accordance with agreement 
of the parties. The insurance relates to the same disaster stated in Fire- 
man’s Fund Insurance Co. vs. Globe Navigation Co and S. P. Weston, as 
Trustee in Bankruptcy, No. 2630, 234 Fed. 273, —— C. C. A. ——. Re 
spondent appeals. Reversed. 

“The schooner Wm. Nottingham, with Capt. A. W. Swenson as 
master, sailed from Westport, Ore., on September 26, 1911, laden with a 
cargo of lumber, bound on a voyage to the port of Callao, Peru. The 
vessel had been insured by the appellant company on April 17, 1911, for 
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the period of one year, in two policies of insurance, one for $6,000, and the 
other for $24,000—total of $30,000. The vessel was valued at $45,000 in 
the policies. Her actual value was $30,000. On August 25, 1911, while the 
schooner was at Astoria, Ore., she was surveyed for the appellant by one 
Albert Crowe, a marine surveyor, who certified that he had examined 
the vessel and found her in good condition and suitable for the intended 
voyage and cargo. The vessel was loaded at Westport, Ore. On the 
afternoon of September 26th, in attempting to pass out of Westport 
slough into the Columbia river at high tide, the vessel grounded, and 
remained aground until high tide next day, when she was pulled off by 
two tugs. She then proceeded on her voyage down the Columbia river to 
Astoria, where she was again surveyed by one Cherry, who appears to 
have been acting for surveyor Crowe, whose name was attached to the 
report. The surveyor reported that he had ‘held a final survey on the 
vessel and found her well laden and the deck load thoroughly secured. 
Consider vessel in good trim for making the intended voyage.’ After this 
survey, the vessel proceeded to sea on October 2d. 

“The Columbia river bar was rough, but Captain Swenson testified that 
in his opinion it was not rougher than was safe for crossing. The cap- 
tain testified further: After crossing the bar the vessel stood offshore on 
a port tack. After everything had been straightened up on deck, the 
captain directed the mate to sound the pumps, which he did, and found 
fifteen inches of water in the well This was the normal amount of water 
to be in the vessel after she had been lying in port for a time without 
being pumped out. The captain did not feel uneasy. Four hours after- 
ward he sent down to try the pumps again, and it took a little longer 
than usual to pump her out; but he testified that sometimes there is a lot 
of drain from different parts of the ship, which probably caused the water 
to drain through the wells, and the men might not have pumped as hard as 
others, so he did not feel uneasy. The vessel stood on the port tack to 
about 128 deg. west, or until October 4th. It then took the men about an 
hour in every four before they could free the ship from water; but this 
fact did not cause the captain to feel uneasy, for the reason that they 
had quite a breeze blowing, about thirty-five miles an hour or so. But the 
wind shifted to the southwest and increased, and the captain was com- 
pelled to put the vessel on the starboard tack. As he was well offshore, he 
could stay on this tack down the coast. When the vessel was put on the 
starboard tack, the sea was pretty rough, and she took an unusually heavy 
lurch to port, and the deck load shifted about four inches. The vessek 
then commenced to make water freely. Upon examination it was found 
that water was coming into the storeroom at the break of the poop—what 
was called the half deck. The water was pouring in there on the port 
side. The captain went forward and found the galley was flooded, the 
water coming in somewhere through the shifting of the deck load. The 
sea at that time was rough—very rough. The vessel lay over considerably. 
Most of the water was on the lee or port side. The vessel lying over on 
the port side caused this part of the vessel to get under water. This was 
sufficient to take in the water found in the vessel. It was at this time 
the captain sent the men down, and they worked for four hours without 
being able to get her free of water. Then the captain ordered the mate to 
start the steam pump, and something happened to be wrong with it; the 
captain did not know what it was. It happens sometimes that a piece of 
wood or something gets into the valve and clappers and prevents the 
pump from doing its work. The steam pump was last used at Astoria 
before leaving. The pump was then apparently in good condition, but it 
was not then used for the purpose of pumping out the vessel. At that 
time an additional section of hose was placed on the pump and was let 
over the side and the valve leading down into the hold was closed. Ap- 
parently the pump was in good condition, pumping the water over the 
side of the ship for washing down the vessel. When the captain found! 
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that the hand pump did not handle the water and the steam pump failed 
to work, he tried to get to port; he was trying to run for Cape Flattery, 
but the sea was rough and windy. On October 8th the steam pump was 
working. Had southeast wind from October 2d to October 8th. On the 
afternoon of October 8th, and some time after the steam pump had got 
to work, the vessel was struck by a heavy gale from the northwest. It 
‘came so suddenly that it carried away one of the boats hanging in the 
davits and lashed with double lashing. It tore the boat from the lashing 
and threw it out on the water, and, although the vessel was on the right 
tack for the wind to strike the sails, she almost went on her beam ends. 
The force of the wind at that time was a hundred miles an hour. The 
captain tried to get the vessel before the wind, but she was slow in getting 
there. For some time she was throwing herself on her beam ends. After 
the first heavy wind she righted herself somewhat, but during that heavy 
lurch she shifted her deck load considerably, and then she did not an- 
swer her helm. She went over so much that the water came up in the 
donkey room and put out the fire, and they were unable to keep up steam. 
The captain then tried to get her on the other tack, so as to straighten 
her up and pump her out, but he was unable to do so; she did not answer 
her helm. The vessel continued to fill. Early on the morning of the 9th 
the situation was serious. The captain concluded to try and jettison the 
deck load and preparations were made for that purpose, but before the 
preparations were completed the vessel laid over so much that the deck 
lashings parted, the deck load took a slide to port and up against the rig- 
ging, carrying away three masts—the main, mizzen and spanker—and the 
masts and deck load even with the rail went over the side. The wreckage 
was held by the forespring stay. To get rid of the wreckage it was neces- 
sary to cut this forespring stay. Volunteers were called for, and one man 
came forward and cut away the stay, and that released the vessel of the 
wreckage. When this was done they started to pump her out, but found 
that the water was coming in through the holes in the side caused by the 
chain plates tearing out. They then rigged a raft and went over the sides 
and plugged up the holes. They set the foresail and forestaysail and 
hand-rigged some of it on a jury mast which had been set up in the 
meantime. Then a heavy gale set in from the southeast. When the deck 
load went overboard, something forward caused the connections between 
the donkey boiler and the fresh water tanks to break, and all the fresh 
water was lost. The donkey engine was then operated on salt water, 
and the vessel was nearly pumped out when a second gale from the south- 
east struck her and the vessel commenced to fill. This was on October 
11th. The sea commenced to run over the vessel. The force of the wind 
was then about fifty miles an hour. The vessel was put before the wind, 
and they tried to steer for Cape Flattery. Sighted two vessels, but they 
failed to respond to the distress signals. On October 13th the schooner 
David Evans hove in sight. The crew insisted upon abandoning the vessel. 
They had been without fresh water for four days. The vessel was there- 
upon abandoned by the officers and crew, and they were carried to Astoria, 
Ore., on the schooner David Evans, where they arrived on October 14th. 
“The tug Wallula picked up the vessel after her abandonment by her 
officers and crew and brought her into the port of Astoria on October 
15th. On October 16th the manager of appellee, G. F. Thorndyke, served 
a written notice of abandonment of said vessel, and made claim for a total 
loss under policies of insurance, upon Frank G. Taylor, appellant’s agent 
at Seattle, Wash. The abandonment was declined by appellant. Subse- 
quently the vessel was libeled by the salvors for $34,000 salvage. There 
were no facilities at Astoria for repairing the vessel, nor could she be 
discharged, surveyed, or examined at that place. After the abandonment 
by the appellee, it was agreed by the appellant and appellee that the ap- 
pellee should arrange to have the vessel taken up the Columbia river to 
St. Johns, near Portland, where she could be discharged and surveyed. 
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The salvors would not surrender possession, nor take the boat to St. 
Johns, nor assume the expense nor the risk of towage from Astoria to 
St. Johns. The appellee thereupon, at the instance of appellant, applied to 
the United States District Court at Portland and obtained an order from 
that court in salvage proceedings permitting the towing of the vessel from 
Astoria to St. Johns and the discharging of the cargo, upon condition that 
the expense thereof should be paid by the appellee as against the salvors, 
and that the appellee would execute an indemnity bond to protect the 
salvors against the risks of the voyage. The bond was given by appellee, 
and the vessel was thereupon towed to St. Johns, the cargo discharged, 
and the vessel put in dry dock and surveyed. Subsequently representa- 
tives of the appellee arranged a settlement with the salvors upon the pay- 
ment of $3,000 and for a release of the vessel from the custody of the 
marshal on account of the salvage claim and other expenses amounting in 
the aggregate to $8,433.52. 

“When the vessel had been surveyed, specifications for repairs were 
drawn up by representatives of the appellant and appellee, and bids in- 
vited from a number of firms on these specifications. These bids were 
as follows :— 

Oregon Dry Dock Company 

Vulcan Iron Works 

St. Johns Ship Building Company 

Albina Engine & Machine Works.................. 

“Thereupon the insurance adjusters made a statement of the expenses 
incurred subsequent to the written abandonment of October 16th by the 
appellee, apportioning the expenses that were for the joint benefit of the 
vessel and cargo between those interests, and charging to the owners the 
expenses that were for the benefit of the vessel alone. The joint ex- 
penses of vessel and cargo, including the $3,000 salvage award, amounted 
by this adjustment to $8,780.01. This was the general average charge for 
both the vessel and cargo. Of this amount the vessel paid $5,637.46 and 
the cargo $3,142.55. Appellant’s proportion of the amount paid by the 
vessel, namely, $5,637.46, was the proportion which the amount insured, 
$30,000, bore to the value of the vessel declared in the policies, $45,000, 
making appellant’s proportion the 30000-45000 part of $5,637.46, or $3,- 
758.31. The additional expenses charged to the appellee alone, as found 
by the adjusters, amounted to $3,244.58. The appellant subsequently paid 
the appellee, through the adjusters, two-thirds of the vessel’s proportion 
of the joint expenses of vessel and cargo as found by the adjusters, 
namely, $3,758.31. 

“Suit was brought on the policies on May 13, 1912, at Seattle, claiming 
a total loss. Appellant answered June 13, 1912, denying that the damages 
to the vessel amounted to total loss under the policies, but admitting its 
liability under the policies for its proportion of general average and 
salvage charges accruing from the preservation of the vessel and cargo. 
Subsequently, upon the completion of the average adjustment, it paid this 
proportion as a liability under the policies. On March 10, 1914, appellee 
filed an amended complaint, alleging a verbal abandonment of the vessel 
by the appellee to the appellant on October 14, 1911. On March 31, 1914, 
appellant filed an amended answer, denying the verbal abandonment of the 
vessel by the appellee on October 14, 1911, and setting up, for the first 
time, unseaworthiness as a defense to this action. The unseaworthiness 
of the vessel alleged in the answer consisted ‘in that she was leaky and 
her pumps were not in working order, so that the same could be used to 
keep said vessel free from water which entered her hull through said 
leaky condition, and that by reason thereof said vessel commenced to leak 
and became water-logged in fair weather immediately after starting upon 
said voyage; that all losses and. damages suffered by said vessel upon 


said voyage were caused and occasioned by the aforesaid unseaworthiness. 
of said vessel.’ 
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“The policies in question were of the usual San Francisco hull time 
form insurance against total loss, and containing the following provision: 
‘But no partial loss or particular average shall in any event be paid under 
this policy. This company not to be liable for any sums the insured may 
.pay to another vessel, her cargo or freight, for or on account of collision.’ 
There was, however, written upon the margin of each policy the following 
clause: ‘This insurance is against total and/or constructive loss of 
vessel, including general average and/or salvage charges and/or claims 
under three-fourths (34) running down clause.’ ” 


Before Gilbert and Morrow, C. JJ., and Rudkin, D. J. 


Edward J. McCutchen, Ira A. Campbell, and McCutchen, Olney & 
Willard, all of San Francisco, Cal., and Ballinger, Battle, Hulbert & 
Shorts, of Seattle, Wash., for Appellant. 

H. R. Clise, C. K. Poe, W. H. Bogle, C. B. Graves, F. T. Merritt, and 
Lawrence Bogle, all of Seattle, Wash., for Appellees. 


Morrow, C. J. (after stating the facts as above). 

The appellant defends this action on the grounds: 1. The 
vessel was not seaworthy when she set out on the voyage in 
question. The vessel did not become a total loss. 3. The vessel 
did not, under the terms of the policies, become a constructive 
total loss. 

1. It is provided in the policies of insurance that :— 

“The adventures and perils which this insurance company is 
contented to bear, and takes upon itself, * * * are of the 
seas * * * and all other losses and misfortunes that shall 
come to the hurt or damage of the vessel, * * * or any 
part thereof, to which insurers are liable by the rules and 
customs of insurance in San Francisco, including * * * the 
provisions of the Civil Code of California, excepting such losses 
and misfortunes as are excluded by this policy.” 

Section 2682 of the Civil Code of California provides :— 

“A ship is seaworthy when reasonably fit to perform the 
services, and to encounter the ordinary perils of the voyage, con- 
templated by the parties to the policy.” 

Section 2683 of the Civil Code of California provides that :— 

“An implied warranty of seaworthiness is complied with if the 
ship be seaworthy at the time of the commencement of the risk, 
except in the following cases :— 

“1, When the insurance is made for a specified length of time, 
the implied warranty is not complied with, unless the ship be 
seaworthy at the commencement of every voyage she may under- 
take during that time. * * *” 

The defense that the vessel was unseaworthy had reference, 
therefore, to her condition when she commenced her voyage at 
Westport on September 26, 1911, for Callao, Peru. 

[1] The burden of proving that a vessel is unseaworthy lies 
upon the insurance company. The presumption of law is that 
every vessel is seaworthy until the contrary is proved. Gow on 
Marine Insurance, p. 273; Arnould on Marine Insurance, par. 
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725; Adderly vs. American Mut. Ins. Co., Fed. Cas. No. 75; 
Bullard vs. Roger Williams Insurance Co., Fed. Cas. No. 2122; 
Lunt vs. Boston Marine Insurance Co. (C. C.), 6 Fed. 562; 
Moores vs. Louisville Underwriters (C. C.), 14 Fed. 226; Guy 
vs. Citizens’ Mutual Insurance Co. (D. C.), 30 Fed. 695; Earn- 
moor vs. California Insurance Co. (D. C.), 40 Fed. 847; Nome 
Beach Lighterage & Transp. Co. vs. Munich Assur. Co. (C. C.), 
123 Fed. 820, 824; Thames & Mersey M. Insurance Co. vs. 
Pacific Creosoting Co., 223 Fed. 561, 570, 139 C. C. A. 101. 

[2] In Arnould on Marine Insurance, par. 726, the author 
says :— 

“With regard to the means of proving that the ship was 
seaworthy or the reverse, the most satisfactory evidence is that 
of the persons who were employed to survey and examine the 
vessel.” 

Capt. Swenson, in his testimony taken in August, 1913, tes- 
tified that he had two surveys made of the vessel. The first was 
made before the cargo was stowed, and the second after the 
vessel was loaded for her voyage. He produced these reports of 
surveys. The first was a report dated August 25, 1911, and the 
second was a report dated September 27, 1911. Both reports are 
signed by Albert Crowe, surveyor for the appellant; but the last 
report appears to have been actually made by one Cherry, 
Lloyd’s agent at Astoria, for Mr. Crowe. The first examination 
was made before the vessel was loaded, and certifies that the 
surveyor had “examined the vessel and found her in good con- 
dition and suitable for the intended voyage and cargo.” The 
second examination was made after the vessel was loaded, and 
the report certifies that the surveyor had “held a final survey on 
this vessel and found her well loaded and the deck load thoroughly 
secured.” The report further certifies :— 

“Consider vessel in good trim for making the intended voyage.” 

When these reports were offered in evidence, it was mentioned 
that Surveyor Crowe, who signed the reports, had since died. 
An objection was thereupon made to the reports, but withdrawn 
upon the suggestion of some further arrangement concerning this 
evidence’ We do not find any further objection made to these 
reports, but they were admissible upon the testimony of the captain 
that he had had the surveys made and that these were the re- 
ports. Here was evidence of a very direct and positive character 
tending to prove that the vessel was seaworthy when she started 
on her intended voyage. To overcome this proof, evidence of a 
very clear and convincing character was required. Mere con- 
jecture or suspicion that the vessel was not seaworthy was not 
sufficient. 

In the original answer of the insurance company in this case, 
filed June 13, 1912, it denied that the damages to the vessel 
amounted to a total loss, but it admitted its liability under the 
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policies for its proportion of general average and salvage charges 
accruing from the ‘preservation of the vessel and cargo. In its 
amended answer, filed March 31, 1914, it repeated its admission 
of liability for general average and salvage charges, with the 
allegation that an adjustment had since been made of such 
charges, including expenses, and it had paid the appellee its pro- 
portion of such charges, and had been discharged from all 
liability for general average and salvage losses under said policies, 
The defense that the vessel was not seaworthy was as much a 
defense to a liability for general average and salvage losses as 
it was to a liability for a total or constructive loss. If the vessel 
was unseaworthy, the policies were void, and no liability was 
chargeable upon the insurance company. Arnould on Marine 
Insurance, par. 688. 


We must assume, therefore, that when appellant filed its 
original answer it had no information upon which to base the 
defense that the vessel was not seaworthy when it sailed on the 
voyage on October 2, 1911, or, having such information, it waived 
the defense. When it filed its amended answer on March 31, 
‘1914, more than two years and five months after the disaster, 
it set up for the first time the defense that all losses and damages 
suffered by the vessel on the occasion mentioned were caused 
and occasioned by the unseaworthiness of the vessel, and, 
specifying the particulars in which the vessel was not seaworthy, 
it alleged that the vessel was leaky and her pumps not in work- 
ing order, so that the same could be used to keep the vessel 
free from water which entered her hull through said leaky con- 
dition, and that by reason thereof said vessel commenced to leak 
and became water-logged in fair weather immediately after start- 
ing upon her voyage. 

This last allegation is not supported by the evidence. A vessel 
is water-logged when she becomes heavy and unmanageable on 
account of the leakage of water into the hold. Standard Dic- 
tionary, defining the word “water-logged.” The Nottingham did 
not become heavy and unmanageable until October 8th, when she 
had been six days out, the last four days of which had been 
heavy weather, and during this time her deck load of lumber, 
which had been shifted to port by an unusually heavy lurch to 
port on October 4th, had caused her to take water freely. It 
was in this situation that the vessel was struck by a heavy gale 
from the northwest on October 8th. The gale came so suddenly 
that it carried away one of the boats hanging in the davits, 
lashed with double lashing. The force of the wind was at that 
time one hundred miles an hour. She threw herself on her 
beam ends, and, taking a heavy lurch, again shifted her deck 
load, and then she did not answer her helm. She went over so 
much that the water came up in the donkey room and put out 
the fire, and they were unable to keep up steam. The vessel 
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continued to fill, and on the morning of the next day the deck 
lashings parted, the deck load took a slide to port and up against 
the rigging, carrying away three masts and the chain plates. The 
water came in through the holes caused by the tearing out of 
the chain plates. When the deck load went overboard, it carried 
away the connections between the donkey boiler and the fresh 
water tanks, and all the fresh water was lost. Then the donkey 
engine was operated on salt water, and the vessel was nearly 
pumped out when a second gale from the southeast struck her 
and the vessel commenced to fill. The force of the wind was 
then about fifty miles an hour. The vessel had been water-logged 
since the day before, but this was not in fair weather and it was 
not immediately after starting upon the voyage; it was after 
the deck load of the vessel had shifted, and after a heavy wind had 
been blowing for four days, which rose to gales from different 
points of the compass. 

With respect to the allegation that the vessel was leaky and 
the pumps not in working order, it appears that the failure of 
the steam pump to work was only temporary, and the appellant 
knew all the facts about that condition of the vessel from the 
statement of the master in his report of the wreck soon after 
coming ashore on October 14. But it appears from the record 
that on July 31, 1913, while S. B. Gibbs, agent and surveyor for 
the San Francisco Board of Marine Underwriters, was giving 
his testimony for the defendant, a photograph showing a seam in 
the vessel under the stern post on the port side was offered in 
evidence. Counsel for plaintiff asked if the photograph was 
offered for the purpose of establishing the claim that the vessel 
was unseaworthy. Counsel for the defendant thereupon gave 
notice that, if the testimony produced developed an unsea- 
worthiness of the vessel on sailing, he should ask leave of the 
court to amend the pleadings to conform to the proof. At this 
same examination the witness gave evidence concerning a crack in 
the flange of the water-closet waste pipe. Through both the seam 
and the flange, the witness testified, water would leak into the 
vessel; but there was no further development of unseaworthiness 
in the vesesl by the testimony. There is in the record the copy 
of a night telegram from Albert Crowe, the marine surveyor 
for the defendant, to the secretary of the Board of Marine Un- 
derwriters in San Francisco, dated December 21, 1911, referring 
to the specifications for the proposed repair of the vessel, in which 
it is stated that :— 


“Stern post seam on twenty-foot mark space six inches long no 
oakum whatever.” 


It is not stated that it was an open seam through which water 
would leak into the hold of the vessel. In the examination of 
this seam made for the defendant by Mr. Gibbs, the marine sur- 
veyor, on May 2, 1912, or six months after the disaster to which; 





216 Insurance Law Journal Vol. 49, [Feb., 1917. 


he referred in his testimony, he stated that it was three-six- 
teenths of an inch in width and one foot long, the draft of the 
vessel was 20 feet 6 inches, and the seam was at the 20-foot 
4-inch mark, or 2 inches below water. The witness testified that 
the crack in the flange of the water-closet pipe was about one- 
sixteenth of an inch, and was about 114 feet under water. The 
witness was unable to say whether the crack extended around 
the flange, and he could not say whether the supposed leaks at 
these two points would be sufficient to water-log the vessel. 

But, whatever may have been the character of these two small 
cracks, the seam was known to the appellant as early as De- 
cember 21, 1911, and the crack in the flange to the water-closet 
pipe as early as May 2, 1912, and there was no concealment of 
either on the part of the appellee, and yet the defense that the 
vessel was unseaworthy was not interposed until March 31, 
1914. In the meantime, acting upon a mutual understanding to 
save as much of the vessel as possible for the insurer, as well as 
for the insured, the appellee had incurred and paid its proportion 
of the salvage and general average charges and the expense 
attending the adjustment of the same. 

[3] There is a rule of marine law upon this subject that any 
forfeiture of a policy caused by a violation of its terms will be 
deemed waived by the insurer if, after knowledge of the facts 
constituting such forfeiture, he treats the policy as obligatory. 
Barber’s Principles of Insurance, p. 96; Titus vs. Glen Falls 
Ins. Co., 81 N. Y. 419. In the latter case the court said :— 

“Tf, in any negotiations or transactions with the insured, after 
knowledge of the forfeiture, it recognizes the continued validity 
of the policy, or does acts based thereon, or requires the insured 
by virtue thereof to do some act or incur some trouble or expense, 
the fo. eiture is as matter of law waived; and it is now settled in 
this court, after some difference of opinion, that such a waiver 
need not be based upon any new agreement or an estoppel.” 

But, aside from this rule, we are of the opinion that the 
appellee should prevail on this issue. We prefer to consider the 
admissions of the appellant and its delay in setting up the de- 
fense of unseaworthiness as arising from the fact that the 
evidence of rough and heavy seas from October 8th to October 
13th furnished a reasonable and sufficient explanation of the 
leaky condition of the vessel at that time, and that appellant was 
unable to obtain satisfactory evidence that the vessel was in fact 
unseaworthy. This is what we find after a careful reading of 
the testimony, and our conclusion is very clear that the testimony 
shows that the damage to the vessel was not caused by the un- 
seaworthy condition of the vessel, but by perils of the sea 
against which appellant undertook to insure the appellee. 

[4] 2. With respect to the claim of appellee that the schooner 
was a total loss: The rule is that the burden of proving a loss for 
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a cause and to an amount for which the insurers are liable is 
upon the assured. Heebner vs. Eagle Ins. Co., 10 Gray (Mass.) 
131, 69 Am. Dec. 308, 314; Soelberg vs. Western Assur. Co., 
119 Fed. 23, 31, 55 C. C. A. 601. 

[5] The evidence in support of the claim in this case is the 
testimony of George F. Thorndyke, the manager of the appellee, 
who testified that the schooner, as she lay in the harbor of 
Astoria on October 16, 1911, was worth but little or nothing— 
no more than anywhere from $3,000 to $4,000, that would be 
speculation, and the testimony of Frank Walker, a marine sur- 
veyor acting for the appellee, who testified that he examined 
the schooner as she lay at anchor at Astoria about the 18th of 
October, and at that time he considered her value practically 
nothing. 

The appellee cites the case of Insurance Co. vs. Fogarty, 19 
Wall. 640, 22 L. Ed. 216, as holding that, if the damage is such 
that the thing insured has no value for the use for which it was 
intended, and cannot be so repaired as to make it useful for that 
purpose, except at an expense exceeding its value, it is a total 
loss under the marine insurance law. The subject insured in 
that case consisted of the various parts necessary for a complete 
sugar-packing machine, warranted by the assured free from 
average unless general. The vessel on which this machine was 
being transported was driven on the rocks in a violent gale, and 
filled with water, and finally became a total wreck and was 
abandoned to the underwriters. A large number of the pieces 
composing the machine were recovered and tendered to the 
owner, which he refused to receive, on the ground that the in- 
surance company was liable to him as for a total loss. The insur- 
ance company denied its liability. The articles composing the 
machine were all of iron. About half of them in weight was 
saved, and the remainder left at the bottom of the sea. That 
which was saved was entirely useless as machinery, and was of 
no value except as old iron. The question was whether, if no 
part of the machine was delivered in a condition capable of use, 
the loss would be a total loss, though more than half the parts 
had been delivered and were of some value as old iron. The 
lower court had instructed the jury, among other things :— 

That “the meaning of the term ‘free from particular average,’ 
used in the policy, was that the defendant should be liable only 
for a total loss of the subject insured”; that “if every piece of 
the machinery was so damaged by the perils insured against as 
to be entirely unfit for use on being supplied with its correspond- 
ing or connecting pieces, then there was a total loss of the subject 
insured as machinery, although the material itself might still 
exist.” 

The Supreme Court held that the trial court— 

“was right in holding that what was insured was machinery— 
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pieces or parts of a machine—pieces made and shaped to unite 
at points with other pieces,, so as to make a sugar-packing ma- 
chine. If parts of them were absolutely lost and every piece re- 
covered had lost its adaptability to be used as a part of the ma- 
chine, had lost it so entirely that it would cost as much to buy 
a new piece just like it, as to repair or adapt that one to the 
purpose, then there was a total loss of the machinery. If no 
piece recovered was of any use, or could be applied to any use, 
connected with the machine of which it was a part, without more 
expense on it than its original cost, then there was no part of the 
machinery saved, however much of the rusty iron may have been 
taken from the wreck.” 

The Supreme Court said, further, that the Circuit Court— 
“went quite as far in behalf of the defendant as the law justified, 
when it told the jury that the plaintiff could not recover if any 
piece or portion of the machinery insured arrived at its destination 
in a condition so perfect that it could have been used with its 
corresponding or connecting pieces, had they also arrived in good 
condition.” 

The case does not quite support the claim of appellee as to 
the elements of a total loss. The court was dealing with the loss 
of parts of a machine, where the pieces or parts were so made 
and united at points with other pieces or parts that the whole 
constituted a complete operating machine. About half of these 
parts were absolutely lost; the other half were saved, but no 
part saved was of any use, or could be applied to any use con- 
nected with the machine of which it was a part without more 
expense on it than the original cost. The result was, no part of 
the machine was saved, and it became an absolute total loss. In 
the present case, the vessel was not totally lost; the hull and 
some parts of the apparel and equipment of the vessel were 
saved and brought back to the seaport of departure by salvors 
in a condition capable of being repaired, perhaps not at that port, 
but at a place some distance therefrom. 

There is a manifest difficulty in stating any general rule that 
would be applicable to all cases, and no such rule appears to have 
been clearly stated by the courts; but analogous cases afford some 
light on the subject. In the case of Murray vs. Hatch, 6 Mass. 
465, the action was upon a policy of insurance upon a ship, her 
cargo and freight, against total loss only. The vessel was cast 
ashore, but afterwards got off and carried into a port where re- 
pairs were practicable. The agent of the owner proceeded to 
strip the vessel, to sell the hull and cargo, and to abandon the 
voyage. The court, passing upon the question of total loss, 
said :— 

“Perhaps, upon the facts found, it is not perfectly clear what 
was the extent of the injury which the vessel insured had sus- 
tained; but if afloat, or if it was practicable to put her afloat, 
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and if she was capable of being repaired at any expense, it was 
not a total loss within the meaning and intent of the policy relied 
on in this case. It is stated that the vessel was not worth repairing 
and that it would have cost $1,500 to repair her; which proves 
that the subject-matter of the insurance was not specifically de- 
stroyed, and that the voyage was not entirely and inevitably de- 
feated. Whether the injury sustained, and the expenses of 
salvage, rendered the voyage of no value, and not worth pur- 
suing, is not a question to be considered, where the policy is 
restricted to the case of a total loss. That case is only proved by 
showing the destruction of the thing specifically, and in that 
sense totally.” 

What constitutes an actual total loss of a vessel insured “against 
actual loss only” was considered in the case of Burt vs. Brewers’ 
& Malsters’ Ins. Co., 9 Hun, 384, 385. The court said :— 

“When the ship, in the course of her voyage, and by the agency 
of the perils insured against, becomes an absolute wreck, when 
she has been broken in pieces and dismembered, so that her 
planks and apparel are scattered on the sea, this is a case of 
absolute total loss on ship, though the whole or greater part 
of the fragments may reach the shore as wreck. In such a case, 
it is quite clear that the ship, as a ship, is totally destroyed; the 
ship has perished, only the wreck remains. * * * Where the 
liability of the underwriter is expressly restricted to an absolute 
or actual total loss, there must exist such a state of things as that 
the subject of insurance is wholly destroyed as that thing, in 
specie, which was insured, or, at all events, there must be left no 
spes recuperandi.” 

This case was affirmed by the New York Court of Appeals 
substantially upon the opinion of the Supreme Court cited. Burt 
vs. Insurance Co., 78 N. Y. 400. 

In the case of Bullard vs. Roger Williams Ins. Co., 1 Curt. 148, 
Fed. Cas. No. 2122, the action was for a total loss on a policy of 
insurance for a vessel on the voyage described in the policy. 
The insurance was against a total and constructive total loss and 
for a partial loss if the damage to the vessel by the perils insured 
against amounted to 10 per cent or over. The value of the vessel 
amounted to $3,000, and was insured for $2,000. On the voyage 
in question the vessel encountered cross-seas, sprung a leak, and 
was taken to port. Upon being surveyed, it was found that she 
could be repaired for $2,000, and that when repaired the vessel 
would not be worth the cost of repairs. The case was tried 
before the court and a jury. Mr. Justice Curtis instructed the 
jury that an abandonment of the vessel to the underwriters was 
necessary to enable the owner to recover for a constructive total 
loss, and that no sufficient abandonment had been proved in 
the case. The question for the jury, then, was whether the loss 
was an actual total loss or a partial loss amounting to 10 per 
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cent and over. The court instructed the jury as to what con- 
stituted an actual total loss as follows :— 


“It has been much discussed what constitutes a total loss, when 
the vessel remains in specie and still retains the form of a vessel, 
in a place of safety. I shall not trouble you with the different 
views which have been taken of this question, but I will state the 
rules which I deem proper for your guidance. It is manifest 
that the form of a vessel may remain and be in a place of 
safety, and yet, for all useful purposes, the vessel may have 
ceased to exist. If she be absolutely incapable of repair, so as 
to be fitted to encounter the seas, then she has ceased to exist as 
a vessel, though great part of her materials may remain, and 
they may still be in the form of a vessel. So, though capable of 
being repaired and restored to the condition of a sea-going vessel, 
yet if this can only be done at an expense exceeding the value of 
the vessel when repaired, it is an expense which no one.is bound 
to incur, and therefore the case is the same as if absolutely 
irreparable; there being no practical difference, for this purpose, 
between what cannot be done at all, and what no prudent person 
would undertake to do. And therefore, if you should find, from 
the evidence in the case, that the injuries suffered by this brig 
from perils of the sea were so great that they could not be re- 
paired, so as to make her a seaworthy vessel, except at an ex- 
pense exceeding her value when repaired, then this was a case 
of actual total loss, and no abandonment was necessary.” 

Whether insurance on a vessel against “actual total loss only” 
covers the case of a total loss of value, although the ship remains 
in the form of a ship, capable of being repaired at some cost, 
and is not placed by sale or otherwise beyond the power of the 
insured to procure her arrival, was referred to and doubted, but 
not decided, by the New York Court of Appeals, in Carr vs. 
Providence Ins. Co., 109 N. Y. 504, 17 N. E. 369, 370. 

We do not deem it necessary to discuss that question as an 
element in the claim for an actual total loss in this case, for 
the reason that the insurance against a constructive total loss 
provided for in the policies under consideration covers a total 
loss of value if it existed; and in our opinion that is where that 
question is placed by the terms of the policies, and there only is 
where it should be considered in this case. In view of the au- 
thorities cited, and others referred to in the cases cited, we are 
of the opinion that the total loss of the vessel as a vessel 
has not been proven. We therefore proceed to consider the terms 
of the policies providing insurance against a constructive total 
loss. 


3. The first printed paragraph in each of the policies covers a 
loss, but expressly excludes partial loss and particular average; 
the following printed clause in the paragraph, “‘unless amounting 
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to at least per cent net,” being deleted. In paragraph 3 of 
the policies it is provided that :— 

“The adventures and perils which this insurance company is 
contented to bear, and takes upon itself in this policy, they are 
of the seas * * * and all other losses and misfortunes that 
shall come to the hurt or damage of the vessel hereby insured, or 
any part thereof, to which insurers are liable by the rules and 
customs of insurance in San Francisco, including the rules for 
adjustment of losses printed on the back hereof and the pro- 
visions of the Civil Code of California, excepting such losses and 
misfortunes as are excluded by this policy.” 

As a constructive total loss is not excluded by the policies, the 
provisions of the Civil Code of California upon this subject be- 
came terms of the policies, except as such terms are excluded by 
the policies. Chapter 2 of title 11 of the Civil Code of Cali- 
fornia relates to “Marine Insurance.” Section 2703 of that 
chapter provides that “a total loss may be either actual or con- 
structive.” Section 2705 provides that :— 

“A constructive total loss is one which gives to a person insured 
a right to abandon, under section two thousand seven hundred 
and seventeen.” 

Section 2717 provides :— 

“A person insured by a contract of marine insurance may 
abandon the thing insured * * * and recover for ag total 
loss thereof, when the cause of the loss is a peril insured 
against :— 

“1. If more than half thereof in value is actually lost, or would 
have to be expended to recover it from peril; 

“2. If it is injured to such an extent as to reduce its value 
more than one-half; 

“3. If the thing insured, being a ship, the contemplated voyage 
cannot be lawfully performed without incurring an expense to 
the insured of more than half the value of the thing abandoned, 
or without incurring a risk which a prudent man would not take 
under the circumstances.” 

Section 2744 provides that :— 

“A marine insurer is liable for a loss falling upon the insured, 
through a contribution in respect to the thing insured, required 
to be made by him towards a general average loss called for by a 
peril insured against.” 

In chapter 3 of title 6 of the Civil Code, relating to “Service 
Without Employment,” section 2079 provides that :— 

“Any person, other than the master, mate, or a seaman thereof, 
who rescues a ship * * * from danger, is entitled to a 
reasonable compensation therefor, to be paid out of the property 
saved. He has a lien for such claim, which is regulated by the 
title on liens; * * * the actual costs at the time of the 
services rendered by one such vessel to another, when in distress, 
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are payable through a general average contribution on the 
property saved.” 


[11] On the margin of the policies there was printed a further 
provision for insurance covering the contingency of a collision 
of the insured vessel with another vessel and the liability of the 
insured to pay for the injury to such other vessel. This special 
contract is known as the “collision” clause, or, as it is better 
named, the “running down” clause. Gow on Marine Insurance, 
p. 244. 


The policies, by their own terms and by reference to provisions 
of the Civil Code of California, insured the appellee against 
actual total loss, constructive total loss, general average, salvage 
charges and claims under the three-fourths running down clause. 
We have determined, as before stated, that an actual total loss 
was not established by the proof, and, as a partial loss is excluded 
by the policies and the three-fourths running down clause is 
not involved, we are limited to the inquiry as to the elements of 
a constructive total loss and whether, under the policies in suit, 
such a loss includes general average and salvage charges. 

The vessel was valued in the policies at $45,000. The in- 
disputable testimony is that the actual value of the vessel did not 
exceed $30,000, and she was insured for that amount. It 
appears that the vessel had been previously insured for $25,000 
upon .a valuation in the policy fixed by the underwriters at 
$55,000. Upon the appellee increasing the insurance to $30,000, 
the underwriters reduced the valuation in the policies to $45,000. 
The relation of the amount insured to the value fixed in the policy 
determines the percentage of the underwriters’ contribution to 
a constructive total loss; the underwriter accordingly fixes the 
insurance value of the vessel in the policy, which the insured must 
accept if he wishes to obtain the insurance. 


We will now consider the rules under which the amount of 
damage to the vessel is to be determined. In paragraph 8 of the 
policies it is provided :— 

“It is agreed that one-third shall be deducted from the cost of 
all repairs of injuries and losses on the vessel by the perils in- 
sured against (except on anchors, copper and calking under the 
copper), as a commutation for the average difference between 
new and old; the remains of all articles replaced being considered 
as salvage, and their proceeds deducted from the gross loss.” 

In paragraph 9 of the policies it is provided :— 

“That the insured shall not have the right to abandon the vessel 
unless the amount which this company would be liable to pay 
under an adjustment, as of partial loss for labor and materials 
(exclusive of salvage or general average expenses and the cost 
of funds), shall exceed half the amount hereby insured.” 


Turning to section 2717 of the Civil Code of California, we 
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find that the insured may, under that statute, abandon the thing 
insured and recover for a total loss :— 

(1) “If more than half thereof in value is actually lost, or 
would have to be expended to recover it from peril; ” (2) “if it 
is injured to such an extent as to reduce its value more than 
one-half ;” or (3) “if the * * * contemplated voyage can- 
not be lawfully performed without incurring an expense to the 
insured of more than half the value of the thing abandoned, or 
without incurring a risk which a prudent man would not take 
under the circumstances.” 

The measure of indemnity provided in paragraph 8 of the 
policies—that is to say, two-thirds of new for old in cost of re- 
pairs—is substantially the same as section 2746 of the Civil Code. 
But there is no provision in the Code requiring an adjustment 
as of partial loss, nor is there an exclusion of salvage or general 
average expenses, nor is it provided that the insured shall not 
have the right to abandon unless the liability of the company to 
pay, as thus determined, shall exceed half the amount insured. 
What, then, becomes of the provisions of the Civil Code with 
respect to the right of abandonment? Are they to be deemed as 
terms of the contract of insurance, or have they been superseded 
or modified by these provisions of the policies? 

The fact that some of the provisions of the Code have been 
incorporated into the policies, while others have not and in their 
place other and different provisions have been inserted, appears 
to justify the latter conclusion. And we are of the opinion that 
they have been so superseded or modified in this particular by 
virtue of that clause of paragraph 3 which, after providing 
specifically for the risks which the appellant assumes, includes 
the liability provided by the Civil Code of California, “excepting 
such losses and misfortunes as are excluded by this policy.” 

In estimating for a constructive total loss, a loss that the in- 
surance company would be liable to pay under the Civil Code, 
but not to be computed under paragraph 9 of the policies, as an 
adjustment of partial loss for labor and materials, would be a 
loss excluded by the clause in paragraph 3 “excepting such losses 
and misfortunes as are excluded by this policy.” So, too, with 
respect to a computation for a constructive total loss which 
would include salvage or general average expenses. If this 
should be permissible under the Code, it must nevertheless be 
excluded from the computation under paragraph 9 of the policies. 
In other words, there might be a constructive total loss under the 
provisions of the Civil Code, but not under paragraph 9 of the 
policies. In such case, the latter must prevail because it would 
be a loss excluded by paragraph 3 of the policies. 

A further provision of the policies remains to be considered. 
On the margin of the policies there is a typewritten clause, as 
follows :— 

“This insurance is against total and/or constructive total loss 
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of vessel including general average and/or salvage charges and/or 
claims under three-fourths (34) running down clause.” 

It will be observed that, with the running down clause also 
printed on the margin of the policies, this character of insurance 
described in the typewritten clause was fully provided for in the 
policies before that clause was placed on the margin of the 
policies. What, then, was the purpose of this clause? 

The appellant contends that it was merely definitive of the 
character of the insurance, and does not initiate or provide any 
new term in the insurance contract, and was not so intended by 
the parties. The appellee, on the other hand, contends that it 
was intended to modify and does modify paragraph 9 of the 
policies; that it should be construed as doing away with the 
clause in that paragraph excluding salvage and general average 
expenses in computing the amount of damages which, if amount- 
ing to half the amount insured, entitles the insured to recover 
for a constructive total loss; that, if that was not its purpose, 
it has no meaning and is without significance; that otherwise the 
clause is inconsistent with the provisions of paragraph 9, and, 
being in writing, supersedes the printed paragraph; that it was 
written in by the insurance company, and, if ambiguous and 
doubtful in its meaning, the court must lean in favor of the in- 
sured in its construction. 

[6] Assuming that the meaning of the clause is ambiguous and 
doubtful, there is no question but that the appellee states the duty 
of the court correctly. “If there be any inconsistency between 
the written provision of the policy and the printed portions 
thereof, the written language must prevail.” Hagan vs. Scottish 
Union & National Ins. Co. (D. C.) 98 Fed. 129, 130; s. c., 
186 U. S. 423, 22 Sup. Ct. 862, 46 L. Ed. 1229. 

[7] The other rule is equally well established: That where 
the insurer had used terms in the policy that leave it a matter of 
doubt as to the true construction to be given the language, the 
court should lean against the construction which would limit the 
liability of the company. National Bank vs. Insurance Co., 95 
U. S. 673, 678; London Assurance vs. Companhia De Moagens, 
167 U. S. 149, 159, 17 Sup. Ct. 785, 42 L. Ed. 113; Canton Ins. 
Office vs. Woodside, 90 Fed. 301, 305, 33 C. C. A. 63; Thames 
& Mersey vs. Pacific Creosoting Co., 223 Fed. 561, 567, 139 
C. C, A. 101. In other words, if the policy will fairly admit of 
two constructions, the one should be adopted which will in- 
demnify the insured. Grace vs. American Ceneral Ins. Co., 
109 U. S. 278, 282, 3 Sup. Ct. 207, 27 L. Ed. 392; Travelers’ 
Ins. Co. vs. McConkey, 127 U. S. 661, 666, 8 Sup. Ct. 1360, 
32 L. Ed. 308; Burkheiser vs. Mutual Accid. Ass’n, 61 Fed. 816, 
818, 10 C. C. A. 94, 26 L. R. A. 112. 

[8] But does the clause in question fairly admit of two 
constructions? It says, “This insurance” (referring to the in- 
surance mentioned in the policies) “is against,” and then it pro- 
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ceeds to enumerate the risks provided for in the policies, and. stops 
there. It does not refer to paragraph 9 of the policies, either 
expressly or impliedly, nor does it refer to the right of abandon- 
ment or to the method of computing a constructive total loss. 
under the policies. It does not say, expressly or impliedly, that. 
the provision of paragraph 9 excluding general average andi 
salvage charges and expenses from the computation shall be dis- 
regarded. It has a possible useful meaning in the brief summary 
it makes of the risks covered by the policies—a meaning doubt- 
less of substantial value to the insured in his other and sub- 
sequent dealings with the business of the vessel—and there is 
no apparent inconsistency in the insurance enumerated in the- 
clause against general average and salvage charges and expenses 
and the exclusion of such charges from the elements of a con- 
structive total loss, as provided in paragraph 9 of the policies. If 
the insured is indemnified by the insurance company for its: 
proportion of such losses, as in this case, there is no apparent 
inconsistency in excluding such proportion of the loss from the - 
computation of a constructive total loss. How, then, can the 
court say that the marginal clause is inconsistent with paragraph 
9 of the policies, or that it was intended to so modify that para- 
graph, when it is not so written in the policies? The provisions 
of the contract are clearly stated, and “we know of no sound 
principle or rule applicable to the construction of contracts that 
will enable a court of law to say that they intended something 
else.” Sun Printing & Publishing Ass’n vs. Moore, 183 U. S. 
642, 674, 22 Sup. Ct. 240, 46 L. Ed. 366. 

As before stated, the amount insured by the policies was 
$30,000, and that was the actual value of the vessel. To entitle - 
the insured to abandon the vessel as and for a constructive total: 
loss, it devolved upon the insured to show by competent proof 
that the appellant was liable to pay, under an adjustment as for 
partial loss for labor and materials, expenses amounting to a 
sum in excess of $15,000. This we think has not been done. The 
computation most favorable to the appellee that we can make 
from the evidence as to the appellant’s liability under paragraphs: 
8 and 9 of the policies is as follows :— 


Total of the particular average as shown by the 

evidence $20,975.25 
Deduct one-third off new for old, under paragraph 8 

of the policies 6,991.75 


Leaving net adjustment ---- $13,983.50 
Loss of consumable stores 2,370.14 
Add the proportion of cost of bottom painting charge- 
able to particular average 


Total $16,555.53: 
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Insurance, $30,000 on actual value. 
Policy valuation of $45,000. 
Appellant’s liability would be 30000/45000, of 2/3 of 
$16,555.53, making a total liability of.......... $11,037.02 


This total liability of $11,037.02 is $3,962.98 less than the 
amount required to give the appellee the right to abandon as and 
for a constructive total loss. The general average adjustment 
stated by the adjusters was the sum of $8,789.01. Deducting the 
sum of $3,000 paid in settlement of the salvage claims leaves $5,- 
789.01 as the general average expenses. The appellee asks that the 
whole of this sum be added to the appellant’s liability as the 
cost of repairs. This we cannot do, because we do not find that 
this sum was in fact expended for repairs. It was stated by the 
adjusters employed by the appellee as general average expenses, 
and, upon that adjustment, the appellee collected from the 
appellant the net sum of $3,539.38, or, including interest and a, 
disbursing commission due the appellant, amounting to $218.93, 
the total sum of $3,758.31, as the appellant’s proportion of the 
general average charges. We do not think that this sum already 
paid by the appellant as a general average loss can again be 
added here as a loss to be computed and included as an element 
of a constructive total loss: First, because, although an original 
general average loss, it has been paid by the appellant and is no 
longer a loss to the appellee; and, second, because it is excluded 
by paragraph 9 of the policies. If the balance of $2,030.70 be 
allowed, although excluded by paragraph 9 of the policies, the 
liability of the appellant would still be $1,932.28 less than the 
amount required to give the appellee the right to abandon as and 
for a constructive total loss. In other words, we do not find in 
the record evidence that will justify us in finding that there was 
a constructive total loss under the terms of the: policies. 

[9] 4. But the appellee contends, further, for the right of 
abandonment under what is termed the “high probability rule.” 
This rule is stated by Chancellor Kent in the following lan- 
guage :-— 

“The right of abandonment does not depend upon the certainty, 
but upon the high probability, of a total loss, either of the 
property, or voyage, or both. The insured is to act, not upon 
certainties, but upon probabilities; and if the facts present a 
case of extreme hazard, and of probable expense, exceeding half 
the value of the ship, the insured may abandon, though it should 
happen that she was afterwards recovered at a less expense.” 
3 Kent’s Comm. 321. 

This rule is applied in Bradlie vs. Md. Ins. Co., 12 Pet. 397, 
9 L. Ed. 1123; Orient Ins. Co. vs. Adams, 123 U. S. 67, 75, 
S Sup. Ct., 68, 31 L. Ed. 63; Royal Exch. Assur. vs. Graham, 
etc., Co., 166 Fed. 32, 92 C. C. A. 66. But in these cases the 
policies did not contain, as the present policies do, the provision 
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fixing the right to abandon upon certain specified terms. If 
paragraph 9 of the policies means what it says, there is no room 
for the “high probability rule.” As said by Mr. Justice Matthews, 
in Wallace vs. Thames & Mersey Ins. Co. (C. C.) 22 Fed. 
66, 70:— 

“The right of abandonment is made to depend upon the result, 
and not upon a calculation of probabilities.” 

In Searles vs. Western Assur. Co., 88 Miss. 260, 40 South. 
866, 869, 117 Am. St. Rep. 741, the action was to recover on a 
policy of insurance upon a vessel for a constructive total loss. 
The vessel was valued at $3,000, and was insured for $2,000. 
The policy provided that there should be no abandonment as 
for a constructive total loss in consequence of any loss or damage 
unless the cost of necessary repair required solely by the disaster, 
exclusive of cost of raising or rescuing the vessel and taking 
her to the dock and any other general average charges, be 
equivalent to 75 per cent of the agreed value as specified in the 
contract of insurance. The vessel was sunk and abandoned, but 
it appeared that it would have cost less than 25 per cent of the 
agreed value to raise and repair her. The trial court gave the 
jury a peremptory instruction in favor of the defendant, which 
was sustained by the Supreme Court of the state. The latter 
court, discussing the question of abandonment, said :— 

“The clause in the insurance policy which enables him to make 
an abandonment in a proper case, and determining the conditions 
under which the abandonment may be made, is just as much a 
part of the insurance policy as any other stipulation or condition 
contained in the policy.” 

In the case of Soelberg vs. Western Assur. Co., 119 Fed. 23, 
30 (55 C. C. A. 601), this court in dealing with this question 
said: 

“Parties must be governed by the terms of the contract which 
they have entered into, and are not bound by the rules which 
apply only to other and different kinds of contracts.” 

[10] But, aside from the provisions of paragraph 9 of the 
policies, it does not appear that the appellee is in a position to 
avail itself of the rule if it should be deemed applicable to this 
case. The rule has relation to the high probability of a total loss 
of the property existing at the time the notice of abandonment 
is given, and not to the time the vessel was abandoned by the 
officers and crew on October 13th. The high probability of a 
total loss here referred to is one that arises in a case of extreme 
hazard, where the probable expense for recovery at the time of 
the extreme hazard exceeds half the value of the ship. The 
vessel was rescued and towed into Astoria on Sunday, October 
15th. The written notice of abandonment was given on Mon- 
day, October 16th. It is true that there is some testimony tending 
to show a verbal abandonment on Saturday, October 14th; but 
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the testimony is conflicting, and, without going into detail con- 
cerning its character, we are of the opinion that it does not 
satisfactorily establish the fact of an abandonment at that time. 
The right of the appellee to abandon the vessel, if such right 
-existed, must therefore be determined by the situation of the 
vessel and the conditions existing on Monday, October 16th, 
when the written notice of abandonment was given to the agent 
-of appellant. At that time the vessel was afloat and riding safely 
:at anchor in the harbor of Astoria, and its situation and con- 
‘dition had no other high probability than that disclosed by the 
“evidence, which we have already considered and found insufficient 
to establish a constructive total loss. 

Under the terms of the policies in this case, as agreed to by 
the parties, and the evidence in the record, we do not think a 
“constructive total loss has been established. We conclude, there- 
fore, that the vessel was seaworthy when she set out on her 
‘voyage; that she did not become a total loss, and, under the 
terms of the policies of insurance, did not become a constructive 
total loss. 

It follows that the decree must be reversed, and the court 
below directed to dismiss the libel, with costs; and it is so 
ordered. 

RupkIn, D. J. (dissenting). 

The court below found that the insured vessel was seaworthy 
and that there was a constructive total loss under the terms of 
the policy. I am not prepared to say that these findings are 
‘without adequate support in the testimony, and therefore dissent. 
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2. INSURANCE—ACCIDENT INSURANCE — EVIDENCE — SUFFI- 
CIENCY. 

In an action on an accident policy for the death of insured resulting from 
suffocation by gas in a hotel room, the question whether the death 
was accidental held for the jury. 

(For other cases, see Insurance, Cent. Dig. § 1763; Dec. Dig. § 668[12].) 


3. INSURANCE—ACCIDENT INSURANCE—RIGHT OF RECOV- 
ERY. 

Where one insured under an accident policy was suffocated in a hotel 
room by gas, recovery may be had, whether the escape of the gas was 
caused by insured’s own accident or that of another. 


(For other cases, see Insurance, Cent. Dig. § 1176; Dec. Dig. § 458.) 


4. INSURANCE—ACCIDENT INSURANCE — EVIDENCE — TESTI- 
MONY AT CORONER’S INQUEST. 

In an action on an accident policy, testimony by a witness, given at a 
coroner’s inquest over the body of the insured, offered by defendant, 
is properly excluded, particularly where the witness was present and 
testified at the trial on defendant’s behalf. 


(Poe oti) cases, see Insurance, Cent. Dig. §§ 1691, 1693; Dec. Dig. § 
659[1]. 


In error to the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Action by Maude Allen against the Travelers’ Insurance Company. 
There was a judgment for plaintiff, and defendant brings error. Affirmed. 


Before Hook and Smith, C. JJ., and Amidon, D. J. 


William F. Gurley, of Omaha, Neb. (Joseph W. Woodrough and 
a A. Fitch, both of Omaha, Neb., on the brief), for Plaintiff in 
rror. 
Gerald F. Harrington, of Omaha, Neb. (R. M. Johnson and M. F. 
Harrington, of O’Neill, Neb., on the brief), for Defendant in Error. 


Hook, C. J. 
This is an action by the beneficiary of a policy of accident in- 
surance issued to Zachariah Cuddington. The insured was found 
dead in his room in a hotel in Omaha, Neb., on the morning of 


* Decision rendered, Oct. 16, 1916. 237 Fed. Rep. 78. 
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October 30, 1914. It was agreed that his death resulted from 
suffocation by gas. The defense was that he committed suicide 
—a cause of death not covered by the policy. The jury found the 
issue for the plaintiff, and judgment was rendered accordingly. 

[1,2] The defendant contends that the undisputed evidence 
showed suicide, and therefore the trial court erred in denying its 
motion for a directed verdict. It must be admitted that the 
evidence as a whole pointed quite strongly to suicide, but we 
cannot say there was not substantial evidence to the contrary, 
and that the conclusion of the court and jury was unjustified. 
There were some substantial conflicts in the evidence. This was 
particularly so as to the testimony of the hotel porter, but as he 
and those who testified upon the same matters were before the 
jury it was their province to determine where the truth lay. 
A chambermaid, who first looked into the room from an unlocked 
door of the one adjoining, said the gas smelled stronger in the 
latter place, also that the transom over the door leading from 
the room of the insured to the hall was open—a fact rather 
inconsistent with suicide intelligently premeditated. A friend 
who was with the insured at the hotel until some time after 9 
o’clock the previous evening testified that they had a pleasant, 
cheerful time together. Much is made of two letters in the 
handwriting of the insured, found in his possession, addressed 
to a niece, and showing a contemplation of death. Assuming 
they were originals, and not copies retained by him, we do not 
attach great significance to them. They were dated May lst 
and May Sth of the same year, nearly six months before his 
death, and his expressions which are regarded as so indicative 
were of a general character, and the not unnatural contempla- 
tions of a man of his age. He was a bachelor of about sixty-two 
years. Moreover, in one of them he spoke of an intention to 
make another niece, the plaintiff, the beneficiary in his accident 
policy, and that was in fact done three months after the date 
of the letter, and three months before his death. The letters 
contained various directions he desired carried out, and, even if 
originals, may reasonably have been written at their dates, and 
retained to be found with him in case of death in the usual 
course. Experience teaches that such ways of men are not 
uncommon. If the letters were written at their dates, almost all 
their evidential value to the defendant disappears. On the other 
hand, there was another letter, dated the day before he died, 
addressed to his nephews, in which he promised to visit them 
“as soon as election is over,” and that presumably was the fall 
election then soon to occur. We do not set out all the evidence, 
which, as we say, pointed rather strongly to suicide, but have 
merely mentioned some considerations which might reasonably 
have caused the trial court to pause and finally to decide to 
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submit the case to the jury. The presumption was against 
suicide, and the burden was on the defendant. 

[3] Complaint is also made of an instruction that, if the death 
of the insured resulted from his own accident or the accident of 
another, the plaintiff might recover. The instruction is sound as 
a legal proposition, but it is said there was no evidence what- 
ever of the act of any other person. We think the trial court 
properly regarded the source of the escaping gas, and whose act 
or omission caused it, as sufficiently doubtful and obscure to 
justify the instruction. 

[4] The exclusion of the testimony of the hotel porter at the 
coroner’s inquest was proper. Aside from its incompetency as an 
original proposition the porter, as a witness for defendant, tes- 
tified at the trial below. 

The judgment is affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


PAGE 


US. 
COMMERCIAL TRAVELERS’ EASTERN ACC. ASS’N.* 


INSURANCE— ACCIDENT INSURANCE— CAUSE OF DEATH — 
QUESTION FOR JURY. 


A benefit insurance policy provided that, in case of death by accident, the 
association would pay a certain sum on proof thereof satisfactory to 
the board of directors. The death certificate of insured stated that 
the cause of his death was coronary sclerosis and chronic arterio- 
sclerosis. The evidence showed that insured fell on the street and 
died within a few minutes. Held, that the undisputed statement of 
facts in the certificate controlled the inferences of the cause of death 
arising from the fact of a fall) rendering it impossible to say as 
matter of fact that the directors, as reasonable men, should have de- 
cided that death was due wholly to accident. 


(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, 1764; Dec. Dig. 
§ 668[11].) 


Exceptions from Superior Court, Suffolk County; Lloyd E. White, 
Judge. 

Action by Elizabeth M. Page against the Commercial Travelers’ East- 
ern Accident Association. There was a verdict for plaintiff, and defend- 
ant excepts. Exceptions sustained, and judgment entered for defendant, 
under St. 1909, c. 236. 


* Decision rendered, Dec. 6, 1916. 114 N. E. Rep. 430. 
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R. G. Dodge, A. L. Woodman, and Raymond S. Wilkins, all of Boston, 
for Plaintiff. 

Eaton & McKnight, of Boston (John A. Daly, of Boston, of counsel), 
for Defendant. 

PIERCE, J. 

September 28, 1912, Joseph Harry Page, a man of about 
fifty-five years, became a member of the defendant association 
and received a policy. The plaintiff was the wife of the insured 
and was named in the policy as the beneficiary in case of death. 
The association covenanted and agreed “that within sixty days 
from the receipt by the board of directors of the said association 
of proof satisfactory to said board of the death of the said 
member, and that his death has been caused wholly and entirely 
by external, violent and accidental means, * * * which shall 
leave upon the body of said member an external and visible 
mark, the said association * * * will pay to wife of the said 
Joseph Harry Page * * * the sum of five thousand dollars.” 

October 22, 1912, about noon, the insured was walking up 
State street, in Boston, toward Washington street, on the right 
hand side. As he came to the corner of State street and 
Merchants’ Row he stumbled and fell. He died within a few 
minutes apparently without recovering consciousness. November 
5 and 6, 1912, the beneficiary filed with the board of directory 
her own affidavit, “‘that the death of the said member was caused 
wholly and entirely by external, violent and accidental means, 
to wit, by a fall to the sidewalk, caused by tripping thereon; 
* * *” the affidavit of a witness to the accident, “I saw 
Mr. Page as he turned from State street towards Merchants’ 
Row and tripped on an irregularity on the sidewalk and was 
thrown, striking on his head;” the affidavit of a person who 
knew the deceased, “that I saw the body of the deceased after 
death, to wit, on the twenty-second day of October, 1912, and I 
knew it to be the body of the said Joseph H. Page, whom I knew 
and who died as aforesaid ;” the affidavit of the undertaker, who 
stated in the answer to the question, ‘““What was the cause of 
death?” copied from medical examiner’s death certificate, 
“Coronary sclerosis, chr. arterio-sclerosis ;’ and the death cer- 
tificate, recorded October 26, 1912, wherein it is stated that the 
primary or secondary cause of death was coronary sclerosis, 
chronic arterio-sclerosis. November 25, 1912, the board of di- 
rectors by letter advised the beneficiary that her claim was dis- 
allowed, “‘as proofs filed at this office on November 6th, 1912, are 
not satisfactory to this board. It appears of said proofs that Mr. 
Page’s death was due to disease, i. e. coronary sclerosis and 
chronic arterio-sclerosis and not to external violent and accidental 
means.” 

The presiding judge at the trial refused to rule “that the 
proofs submitted to the board of directors of the defendant by 
the plaintiff were not sufficient to satisfy said directors as 
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reasonable men, that the death of Joseph Harry Page was caused 
wholly and entirely by external, violent and accidental means.” 
To this refusal the defendant duly excepted. 

The judge submitted to the jury the question whether the 
preliminary proof “was such as to convince reasonable men act- 
ing reasonably that the death did happen wholly on account 
of the accident, solely on account of the accident,” and stated 
that an affirmative determination of this issue “is a condition 
precedent to the maintenance of the action.” 

The defendant did not except to that part of the charge which 
dealt with the law which should govern the jury in determining 
the sufficiency of the proofs submitted to the board if it were 
proper upon the proofs furnished the directors to leave to the 
jury the issue whether reasonable men, acting reasonably, should 
have been satisfied that the death of the insured was due wholly 
and entirely to the injuries sustained by the accident. The evi- 
dence of a stumble and fall to the sidewalk, of a blow on the 
head, of an unconscious condition and of almost immediate 
death, would require the conclusion that death was due wholly 
and entirely to the injuries sustained by the accident, were it 
not for the certificate of death, that the cause of death was 
coronary sclerosis, chronic arterio-sclerosis. These positive and 
undisputed statements of fact control the inferences of the cause 
of death naturally arising from the mere fact of fall and of 
physical injury, and make it impossible to say as a matter of 
fact, that the directors as reasonable men acting reasonably ought 
to have decided that death was due wholly and entirely to the . 
accident. 

If this conclusion be a seeming hardship to the plaintiff, it 
results from her failure to perform the voluntarily assumed con- 
dition of the agreement of the insured—that the beneficiary shall 
furnish sufficient proof to the directors to satisfy reasonable men 
acting reasonably that death was due wholly and entirely to the 
injuries sustained by the accident. Traiser vs. ‘Commercial 
Travelers’ Eastern Accident Ass’n, 202 Mass. 292, 88 N. E. 901. 

The exceptions are sustained and judgment must be entered for 
the defendant under St. 1909, c, 236. 

So ordered. 
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SUPREME COURT OF SOUTH DAKOTA. 


3 ANDERSON 
vs. 


INTERSTATE BUSINESS MEN’S ACCIDENT ASS’N or Des 
Mornes, Iowa, (No. 3816).* 


2. INSURANCE—ACCIDENT INSURANCE—OTHER INSURANCE 
—EVIDENCE. 


Evidence in an action upon a policy of accident insurance held to show 
merely the insured’s notice to the insurer that he intended at some 
future time to take out additional insurance in some indefinite amount. 


(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 
665[3].) 


3. INSURANCE—ACCIDENT INSURANCE—OTHER INSURANCE 
—NOTICE. 


A condition requiring notice of additional insurance is not complied with 
by notice of a mere intention to take out other insurance in the future. 


(For other cases, see Insurance, Cent. Dig. § 882; Dec. Dig. § 342.) 


Appeal from Circuit Court, Brown County; Thos. L. Bouck, Judge. 


Action by E. G. Anderson against the Interstate Business Men’s Acci- 
dent Association of Des Moines, Iowa. Judgment for plaintiff, new trial 
denied, and defendant appeals. Judgment and order reversed. 


Porter & Grantham, of Aberdeen, and Dunshee & Haines, of Des 
Moines, Iowa, for Appellant. 
Williamson & Williamson, of Aberdeen, for Respondent. 


Gates, J. 

On June 13, 1913, plaintiff took from defendant a policy of 
accident insurance whereby for an accident resulting in a loss of 
one hand he was to be paid the sum of $1,250. On June 26, 1913, 
plaintiff took from the A®tna Life Insurance Company, and on 
July 8, 1913, from the Maryland Casualty Company, policies 
whereby for such accidental loss he was to be paid $2,500 by 
each of said last-named companies. On August 26, 1913, plain- 
tiff lost his left hand by accidental means. Defendant’s policy 
contained the same paragraph 16 that is set forth in the opinion 
in Dustin vs. Interstate Business Men’s Accident Association, 
159 N. W. 395. From a judgment against it for $1,250, with in- 
terest and costs, and from an order denying a new trial, the 
defendant appeals. 

[1,2] By reason of said paragraph 16 of the policy defendant 
asserts its liability to be only $250, or one-fifth of the total in- 
surance, that being its proportion of the total insurance carried, 


* Decision rendered, Dec. 20, 1916. 160 N. W. Rep. 522. 
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because of the fact that the insured did not notify the defendant 
of such additional insurance, and the said amount of $250 has 
been paid to plaintiff without prejudice. So far as the matters 
presented in this case are similar to those presented in the 
Dustin Case, the decision in that case is controlling and is 
adhered to, but this case presents a difference in one respect. 
Findings IV and V of the trial court in this case are as follows :— 

“TV. It appears from the evidence and is admitted by the de- 
fendant that at the time that plaintiff made his application he 
particularly stated to agent of defendant that he intended taking 
those two policies from the Maryland Casualty and from the Aétna, 
as their agents were customers of his and had been applying to 
him to take out the policies, and that he was going to give them 
the chance, and that if it interfered as to his policy he would not 
make applicaton to this defendant, and was informed by such 
agent that it would make no difference, to go ahead and sign up, 
and the company would issue policy under those conditions. 

“V. And I further find, as a matter of fact, under these con- 
ditions, the defendant had full knowledge of all the facts and 
issued the policy under the condition and waived any right to 
subsequent notice of any kind.” 

Such findings went far beyond the evidence. The only evidence 
upon which said findings could be predicated was this :— 

“Tt is further stipulated that if the plaintiff were present he 
would testify that he had given no notice of such policies to the 
defendant company, except that at the time he made application 
for Exhibit 1 he stated to the soliciting agent, C. F. Hopkins, 
who took his application therefor, that he had promised to and 
would take out accident policies with the Narregang Investment 
Company, who was the soliciting agent and sold him policy Ex- 
hibit 3 [policy issued by Maryland Casualty Company]; and with 
George Mabbott, who was the soliciting agent, and who sold him 
Exhibit 2 [policy issued by the A%tna Life Insurance Company], 
as they were customers of his and had been soliciting him for 
insurance, and he had promised and intended to take out policies.” 

We are of the opinion that this evidence did not show a waiver 
of the requirements of paragraph 16 of the policy. The most 
that can be said of it is that it was notice to defendant that 
plaintiff intended at some future time to take out additional in- 
surance in some indefinite amount. 


[3] A condition requiring notice of additional insurance is 
not complied with by notice of a mere intention to take out other 
insurance in the future. Cooley’s Briefs on Ins. p. 1841; Kimball 
vs. Howard Fire Ins. Co., 8 Gray (Mass.) 33; Eagle Fire Co. 
vs. Globe Loan & Trust Co., 44 Neb. 380, 62 N. W. 895; Home 
Fire Ins. Co. vs. Wood, 50 Neb. 381, 69 N. W. 941; Healey vs. 
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Imperial Fire Ins. Co., 5 Nev. 268; New Orleans Ins. Ass’n vs. 
Griffin, 66 Tex. 232, 18 S. W. 505; Liverpool & London & 
Globe Ins, Co. vs. Sorsby, 60 Miss. 302. 


The judgment and order appealed from are reversed. 


UNITED STATES HEALTH & ACCIDENT INS. CO. vs. 
GOIN. (6 Div. 275.)* 


(Supreme Court of Alabama.) 


3. INSURANCE—FORFEITURE FOR BREACH OF WARRANTY— 
WAIVER—ACCEPTANCE OF PREMIUM. 

The acceptance by an insurance company, with knowledge of facts author- 
izing a forfeiture of the policy, of premiums not yet earned is a 
waiver of the forfeiture. 


(For other cases, see Insurance, Cent. Dig. § 1041; Dec. Dig. § 392[1].) 


4. INSURANCE —REJOINDER TO REPLICATION—AUTHORITY 
OF AGENT TO WAIVE FORFEITURE. 

A rejoinder to a replication alleging waiver of the forfeiture of an insur- 
ance policy by acceptance of the premium, which set up restrictions as 
to the authority of the agent in procuring the policy, but not a limita- 
tion upon him to bind it by acts subsequent to its issuance, is insuffi- 
cient. 


(For other cases, see Insurance, Cent. Dig. § 1628; Dec. Dig. § 641[2].) 


6. INSURANCE—REPRESENTATION BY AGENT—KNOWLEDGE 
OF BREACH OF WARRANTY. 

The knowledge of the district manager of an insurance company, who 
received the premiums, wrote applications, and adjusted and settled the 
losses, of facts amounting to breach of warranty is imputable to the 
company. 


(For other cases, see Insurance, Cent. Dig. § 969; Dec. Dig. § 378[3].) 


Appeal from City Court of Birmingham; H. A. Sharpe, Judge. 

Action by Logwood U. Goin against the United States Health & Ac- 
cident Company upon a policy. Judgment for plaintiff, and defendant 
appeals. Transferred from the Court of Appeals under Acts 1911, p. 449, 
$6. Affirmed. 


Palmer P. Daugette, of Birmingham, for Appellant. 
Frank S. White & Sons, of Birmingham, for Appellee. 





~* Decision rendered, Nov. 16, 1916. 73 South. Rep. 117. 
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HUNT vs. IOWA STATE TRAVELING MEN’S ASS'N., 
(No. 31121.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—MUTUAL BENEFIT—BY-LAWS—N OTICE OF 
AMENDMENT. 


A mutual benefit accident insurance company is not required in absence of 
fraud or estoppel to inform a prospective member of a proposed 
amendment in its by-laws reducing the period within which death 
must occur after the accident to render the insurer liable. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[1].) 


2. INSURANCE—MUTUAL BENEFIT—BY-LAWS--N O TICE OF 
AMENDMENT. 


Failure of a mutual benefit accident insurance company to inform a new 
member that its by-laws had been amended to reduce the period 
within which death must occur to render the insurer liable does not 
invalidate the by-law in absence of fraud or estoppel. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 
3. INSURANCE—MUTUAL BENEFIT—PLEADING—REPLY. 


Where petition claimed that decedent joined a mutual benefit insurance 
company when certain by-laws were in force, which the answer de- 
nied, a reply alleging receipt of by-laws to this effect cannot enlarge 
the petition so as to charge fraud or estoppel. 


(For other cases, see Insurance, Cent. Dig. § 1997; Dec. Dig. § 815[3].) 


Appeal from District Court, Polk County; Wm. H. McHenry, Judge. 

Action at law to recover $5,000 as a death benefit under a certificate 
of accident insurance in the defendant company. There was a directed 
verdict for the defendant in the court below, and the plaintiff has ap- 
pealed. Affirmed. 


Fred E. Smith, of Eugene, Ore., and Nourse & Nourse, of Des 
Moines, for Appellant. 
Sullivan & Sullivan, of Des Moines, for Appellee. 


* Decision rendered, Dec. 16, 1916. 160 N. W. Rep. 284. 





BUCKNER vs. JEFFERSON STANDARD LIFE INS. CO. 
(No. 547.)* 
(Supreme Court of North Carolina.) 


INSURANCE—HEALTH AND ACCIDENT INSURANCE—LIABIL- 
ITY FOR LOSS—“WHOLLY DISABLED.” 

Under a policy providing for payment for loss of both hands, or if the 
insured has become wholly disabled by bodily injuries, and will be 
permanently and wholly prevented from pursuing any and all gainful 


* Decision rendered, Dec. 19, 1916. 90 S. E. Rep. 897. 
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occupations, where insured lost one hand in a railroad accident, he 
could not recover, since he was not thereby prevented from perform- 
ing all occupations, though he could not again act as a fireman, which 
had been his occupation, since he was not, within the terms of the 
policy, “wholly disabled.” 

(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Wholly Disabled.) 


Appeal from Superior Court, Buncombe County; Adams, Judge. 

Action by Horace G. Buckner against the Jefferson Standard Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed, and motion to nonsuit allowed. 


This is a civil action tried upon these issues :— 

(1) Has the plaintiff become wholly disabled by bodily injuries, and 
permanently, continuously and wholly prevented thereby from pursuing 
any and all gainful occupations, as alleged in the complaint? Answer: 
Yes. 

(2) Is the plaintiff entitled to recover of the defendant the sum of 
two thousand ($2,000.00) dollars, as alleged in the complaint? Answer: 
Yes. 

From the judgment rendered, defendant appealed. 


Brooks, Sapp & Williams, of Greensboro, and Merrimon, Adams & 
Johnston, of Asheville, for Appellant. 
Mark W. Brown and Zeb F. Curtis, both of Asheville, for Appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


CIRCUIT COURT OF APPEALS OF THE UNITED STATES. 


First CIRcult. 


PHILADELPHIA CASUALTY CO. 


vs. 


THACHER. (No. 1192.)* 


1. INSURANCE—INDEMNITY INSURANCE—AGREEMENTS. 


A credit indemnity bond or policy issued by defendant provided that 
all actions at law or equity should be barred if commenced later than 
one year after the policy’s termination. Plaintiff made claim for a 
loss on the account of the bankrupt, and after termination defendant 
replied, stating that it was impossible at that time to ascertain whether 
any loss would be suffered, and that, should loss occur on final 
termination of the bankruptcy proceedings, the matter would be 
adjusted. After some other correspondence, plaintiff proposed arbi- 
tration, and referred the matter to his counsel, who wrote defendant, 
mentioning the expense and trouble of arbitration, and suggesting 
that, as time would determine the exact amount of the loss, the 
parties should simply await the result of the bankruptcy proceedings. 
Defendant replied, agreeing with the suggestion that it was better to 
let the matter take its course than to go into arbitration. Held, that 
defendant accepted the proposal of plaintiff's counsel that the amount 
of the loss should be determined by the result of the bankruptcy 
proceedings, and waived the provision in the bond or policy limiting 
the right of action to one year after expiration. 


(For other cases, see Insurance, Cent. Dig. § 1553; Dec. Dig. § 623[3].) 


3. INSURANCE—INDEMNITY INSURANCE—LIMITATION OF 
ACTIONS—WAIVER. 


Where an indemnity credit policy or bond provided a limitation of one 
year upon any actions on the same, the limitation, being for the 
benefit of the company, may be waived. 


(For other cases, see Insurance, Cent. Dig. § 1551; Dec. Dig. § 623[1].) 


4. INSURANCE—INDEMNITY INSURANCE—LIMITATION OF 
ACTIONS—RUNNING OF STATUTE. 


A credit indemnity policy, providing a one-year limitation after expira- 
tion in which to sue, provided that adjustment should be made by 
taking into calculation the actual irrecoverable loss. Proof of loss 
was filed on the expiration of the policy, but the matter was not 
adjusted within forty days, nor was payment made within fifty days, 
as provided; instead, the insurer agreed that the matter should be 
held in abeyance until the termination of the bankruptcy proceeding, 
which would determine the actual amount of the loss. Held that, 
where suit was begun within six years after the making of the agree- 
ment to await termination of the bankruptcy proceeding, it cannot 
be defeated on the ground that limitations began to run within 


* Decision rendered, Oct. 3, 1916. 236 Fed. Rep. 869. 
Vol. XLIX—16. 
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fifty days after proof of loss was filed, on the theory that such date 
marked the accrual of the cause of action, for the agreement was 
inconsistent therewith. 


(For other cases, see Insurance, Cent. Dig. § 1547; Dec. Dig. § 622[4].) 


In Error to the District Court of the United States for the District 
of Massachusetts; Jas. M. Morton, Jr., Judge. 

Action by Thomas C. Thacher against the Philadelphia Casualty 
Company. There was a judgment for plaintiff, and defendant brings 
error. Affirmed. 


Before Putnam and Dodge, Circuit Judges, and Brown, District Judge. 


Edmund K. Arnold, of Boston, Mass. (Peabody, Arnold, Batchelder & 
Luther, of Boston, Mass., on the brief), for Appellant. 
Howard W. Brown, of Boston, Mass. (Davis, Peabody & Brown, of 
Boston, Mass,, on the brief), for Appellee. 
Brown, D. J. 

This is a writ of error for review of the rulings of the District 
Court in an action of contract in which the verdict was for the 
plaintiff, now defendant in error. 

The action was brought to recover for losses on merchandise 
accounts covered by a credit indemnity bond or policy issued by 
the plaintiff in error. The bond contained the following 
provision :— 

“All actions or proceedings at law or equity upon this bond 
shall be barred if commenced later than one year after the 
termination hereof” 

—that is to say, within one year after December 31, 1907, the 
date of the termination of the period of the policy. 

On February 17, 1908, a letter (Exhibit 8), was written by 
the Casualty Company to the plaintiff, in which the company 
stated concerning the claim for loss on the account of Alexander 
Crow, Jr., who was in bankruptcy :— 

“It is impossible at this time to state as to whether you will 
have a loss on this claim or not. So far as the information we 
have been able to gather goes, there will be no loss on this claim. 
We, however, hereby guarantee that, should you have a loss on 
this claim at the final termination thereof, we will adjust same 
and pay you what may be due you thereon in the same manner and 
upon the same conditions as if the loss had been ascertained on 
the claim during the life of your policy. And when’ such final 
termination has taken place, and should you have a loss thereon, 
kindly notify us, so that we may take same up with you at once. 
As explained to your Mr. Thacher, under the terms of the policy 
we are only liable for the ‘irrecoverable’ loss on a claim, and it 
is impossible for you or for us to say now whether there is any 
part of this irrecoverable or not, and it is therefore necessary to 
ascertain whether there will be a loss on this claim, and even so 
you are saved harmless by this writing, as we will adjust it at 
such time.” 





Misc.]} Philadelphia Casualty Co. vs. Thacher. 24r 


[1] On April 23, 1908, after other correspondence, the plain- 
tiff, by letter made various proposals, including a proposition to 
submit the matter to arbitration. By letter of May 18, 1908, 
plaintiff’s proposition to submit the question in dispute to arbi- 
tration was assented to, and it was suggested that the plaintiff 
have a form of agreement drawn up and forwarded to the com- 
pany. The plaintiff referred this suggestion to his counsel, 
Robert D. Weston, Esq., who, on October 15, 1908, wrote a letter 
referring to the expense and trouble of arbitration, and saying, 
“Time will determine the exact amount of the loss,” and con- 
cluding :— 

“T therefore propose that, instead of making an agreement to 
submit to arbitration, we simply await the result of the bank- 
ruptcy proceedings.” 

By letter of October 26, 1908, the company acknowledged the 
receipt of Weston’s letter, and replied :— 

“T believe with you that it is better to allow the matter to take: 
its course than to go into an arbitration.” 

We think there is no doubt that this language amounts to am 
acceptance of the proposal of the letter of October 15th, that, 
instead of making an agreement to submit to arbitration, the 
parties should simply await the result of the Crow bankruptcy 
proceedings as the best method of determining the exact amount 
of the plaintiff’s loss and of the company’s liability. 

The defendant’s contention that the letter of October 15th was 
a withdrawal of the proposition for an arbitration, and that the 
defendant by the expression, “allow” the matter to take its 
course,” meant that the parties should stand upon their respective 
rights and liabilities as defined in the bond itself, including the- 
limitation of one year for bringing suit, we regard as manifestly 
unsound. 

The plaintiff’s letter was not a withdrawal of the proposition 
for an arbitration, but a proposal of an alternative; i. e. to» 
await the result of the bankruptcy proceedings as a less trouble- 
some, less expensive, and better method. 

[2] The expression, “I believe with you,” is ignored by the- 
defendant; but this, in connection with the further expression, 
“that it is better to allow the matter to take its course than to go. 
into arbitration,” shows conclusively that the defendant assented 
to the alternative method proposed, and meant by the words,. 
“allow the matter to take its course,” to allow the bankruptcy 
proceedings to take their course and await the result. We think 
there is no other reasonable interpretation to be placed upon the: 
correspondence. The jury made a special finding on this point. 
The following question was submitted :— 

“Did the parties substitute for the first agreement covering 
the year 1907 a new one under which the adjustment of the loss. 
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was not to be taken up until the final liquidation of Alexander 
Crow’s estate in bankruptcy ?” 

The jury answered, “Yes.” 

This finding was correct, and it therefore becomes unnecessary 
to consider the sixteenth and seventeenth assignments of error, 
which raise the point that the court erred in leaving to the jury 
the construction of the documentary evidence. Without de- 
ciding that there was even technical error in this respect, it is 
enough to say that, if there was error, it was harmless. 

[3] The contractual limitation for bringing suit was thus 
abrogated by agreement. It was a provision for the protection 
of the company, which it could waive, and did waive by its con- 
sent to awaiting the result of the bankruptcy proceedings. In 
view, especially, of that portion of its letter of February 17, 
1908, which we have above quoted, we must regard this defense 
as unmeritorious, 

The one year’s contractual limitation was thus entirely abro- 
gated, and not merely suspended. Lynchburg Cotton Mill Co. 
vs. Travelers’ Ins. Co. of Hartford, Conn., 149 Fed. 954, 79 
C. C. A. 464. See also9 L. R. A. (N. S.) 659. 

[4] There remains the question whether the claim was barred 
by the Massachusetts statute of limitations, which fixes the period 
at six years. 

The agreement to await the result of the bankruptcy pro- 
ceedings was completed on October 26, 1908. The result of the 
bankruptcy proceedings was determined by the payment of the 
final dividend on January 18, 1913. The present suit was brought 
on April 4, 1914, less than six years after either date. 

The defendant, now plaintiff in error, contends that the cause 
of action accrued not later than February 19, 1908, since the 
proof of loss was filed December 31, 1907, and the bond pro- 
vided that the loss be adjusted within forty days after its receipt, 
and paid within ten days thereafter. But this contention is un- 
sound, since the bond also provided that the adjustment should 
be made by taking into the calculation the “actual irrecoverable 
loss.” It was the contention of the company that it was im- 
possible to do this that led to the agreement to await the result 
of bankruptcy. This was so directly inconsistent with the re- 
quirement in the bond of an adjustment within forty days of 
proof of loss, and payment within ten days thereafter, that the 
insured could not charge the company with a breach of contract 
for failure to pay until after the happening of what had been 
agreed upon as a condition precedent to adjustment of the loss 
and payment. 

It follows, of course, that the statute of limitations did not run 
against the plaintiff during the time which preceded the happening 
of this condition precedent. 


The agreement to extend the time was directly inconsistent not 
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only with the provision for a one-year period of limitation, but 
also with the fixing of the time of payment at fifty days after 
the date of the proof of loss. Thus the contention of the com- 
pany that the Massachusetts statute of limitations applies and 
cuts off the claim rests upon the same ground as its contention 
that the contractual limitation of one year bars the claim, namely, 
that the parties did not agree to extend the time and await the 
result of the bankruptcy proceedings. 

The jury’s finding and our opinion, to the contrary, cut under 
and destroy both branches of the argument that the action is 
barred by lapse of time. 

The judgment of the District Court is affirmed, and the de- 
fendant in error recovers costs in this court. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


LUCAS 


Us. 


NEW AMSTERDAM CASUALTY CO* 


1, INSURANCE—LIABILITY INSURANCE—NOTICE OF AC- 
CIDENT. 

A provision in a policy of “liability insurance” for a department store, 
requiring assured to give immediate written notice to insurer upon 
occurrence of an accident does not require notice where, without 
fault on his part, assured is unaware of the accident, or where the 
party injured by the accident, or his agent, makes disclaimer of any 
importance attaching to the incident, since such a provision must 
receive a reasonable construction. 


(For other cases, see Insurance, Cent. Dig. § 1329; Dec. Dig. § 539[3].) 


2. INSURANCE—ACTION—QUESTION FOR JURY. 

In an action on such a policy, conflicting evidence as to disclaimer to 
assured of seriousness of the accident by the husband of the*injured 
woman, as bearing on excuse for failure to notify the insurer of the 
accident, Held to make such issue one for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 
1768; Dec. Dig. § 668[14].) 


Appeal from City Court of New York, Trial Term. 

Action by James Lucas against the New Amsterdam Casualty Com- 
pany. From a judgment of the City Court for plaintiff, upon directed 
verdict, defendant appeals. Reversed, and new trial granted. 


* Decision rendered, Dec. 22, 1916. 162 N. Y. Supp. 191. 
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Argued December term, 1916, before Guy, Bijur, and Shearn, JJ. 


Frederick Mellor, of New York City (Charles T. Green, of New 
York City, of counsel), for Appellant. 

Thompson, Freedman & Cooke, of New York City (Henry Thomp- 
son and Carleton S. Cooke, both of New York City of counsel), for 
Respondent. 


Bryur, J. 

Defendant apparently rested on plaintiff’s case, and moved to 
dismiss the complaint, which was denied. ‘Thereupon plaintiff 
moved for the direction of a verdict, and the defendant asked to 
go to the jury. Plaintiff's motion was granted. 

Plaintiff sues to recover the amount of two judgments paid by 
him under the following circumstances: Plaintiff is the pro- 
prietor of a department store. He procured “liability insurance” 
from defendant. On May 3, 1913, one Mary Dietz, while with 
her husband, John Dietz, in plaintiff's store, slipped and fell on 
some stairs. On July 17, 1913, she and her husband brought 
actions against the plaintiff herein for damages resulting from 
this accident, and judgments were entered against the plaintiff 
herein, which he paid. It is for the amount of these judgments 
that he seeks reimbursement from defendant. 

A single point is involved in this appeal. The policy provides 
that :— 

“Upon the occurrence of an accident the assured shall give 
immediate written notice thereof * * * to the company. If 
a claim is made on account of such accident, the assured shall 
give like notice thereof.” 

It is conceded that plaintiff did not give any notice to de- 
fendant until he was served with the complaints of Mr. and Mrs. 
Dietz on July 18, 1913. Plaintiff testified that on May 3d John 
Dietz came to him and said :— 

“My wife and I were upstairs, and were coming down. My 
wife’s heel caught on one of the steps of the stairs.” 

There was some further conversation, and Dietz said :— 

“T am not finding fault, but I want to,warn you. Somebody 
might slip on them stairs, and give you trouble. I am finding no 
fault.” 

Plaintiff added that Mr. and Mrs. Dietz then walked around 
the store and looked at some goods, after which he saw no more 
of them. At the trial, he was confronted with an affidavit, which 
he had made for the use of defendant in the office of defendant’s 
attorney, after the Dietz suits had been brought, in which he 
recited that Dietz said that his wife had just fallen on the stair- 
‘way, and there is nothing in the affidavit directly or indirectly 
indicating that Dietz had said to him, the plaintiff, that he was 
“finding no fault.” Plaintiff claimed on the trial that he had 
not read the affidavit after it was dictated, and that he had never 
said that he was aware that Mrs. Dietz had fallen. 
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[1,2] Plaintiff-respondent’s present contention is, in substance, 
that :— 

“The occurrence of May 3, 1913, taken in connection with the 
disclaimer of hurt of John Dietz and the tacit assent of Mary 
Dietz, was not an accident within the meaning of the policy.” 


I think that this contention has much merit. The clause in the - 
policy which I have quoted must receive a reasonable construc- 
tion. Woolverton vs. Fidelity Co., 190 N. Y. 41, 82 N. E. 745, 
16 L. R. A. (N. S.) 400. And if it were shown without con- 
tradiction that plaintiff was, without fault on his own part, un- 
aware that Mrs. Dietz had fallen, or if the statement of Mr. 
Dietz that he was finding no fault (made in Mrs. Dietz’s pres- 
ence) can be taken as a disclaimer, of any importance attached 
to the incident, the entire occurrence might be treated as a merely 
casual and negligible one, upon which no claim could possibly be 
founded, and notice of which, therefore, it could not reasonably 
be expected should be given to the insurer. Plaintiff’s testimony, 
however, is that of the chief party in interest, and his evidence 
as to Mr. Dietz’s statement that he found no fault is not only un- 
supported by other testimony, but is rather remarkable in itself. 
Moreover, the absence of that statement from his affidavit, and 
the statement in the affidavit that Mrs. Dietz had fallen (knowl- 
edge of which he disclaimed in his testimony at the trial), are 
all circumstances which defendant was entitled to have weighed 
by a jury in order to determine what had actually occurred at the 
time of the alleged incident. Hull vs. Littauer, 162 N. Y. 569, 
57 N. E. 102; Second Nat. Bank vs. Weston, 172 N. Y. 258, 
64 N. E. 949, 

Defendant’s request to go to the jury was directly addressed 
to these points. Its counsel said :— 

“T move to submit to the jury the question of fact raised by 
plaintiff’s testimony with reference to the conversation between 
him and the injured party at the time that this so-called acci- 
dent happened, and on the other questions of fact.” 

The refusal to so submit them was error, for which the judg- 
ment must be reversed, and a new trial granted, with costs to 
appellant to abide the event. All concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


FINE 


VS. 


NEW AMSTERDAM CASUALTY CO.* 


INSURANCE— THEFT INSURANCE—EVIDENCE OF LOSS — 
SUFFICIENCY. 


Evidence held sufficient to make a jury question of theft of property in- 
sured against theft, in action on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1744, 1762; Dec. Dig. 
§ 668[10].) 


* Appeal from City Court of New York, Trial Term. 

Action by Max Fine against the New Amsterdam Casualty Com- 
pany. From a judgment dismissing the complaint at the close of plain- 
tiff’s case, plaintiff appeals. Reversed, and new trial granted. 

Argued December term, 1916, before Guy, Bijur, and Shearn, JJ. 


Sense 


Engel Bros., of New York City (Jacob B. Engel, of New York City, 
of counsel), for Appellant. 


Frederick Mellor, of New York City (O. M. Quackenbush, of New 
York City, of counsel), for Respondent. 


Bryur, J. 

Plaintiff sued upon a policy of insurance against theft. The 
articles claimed to have been stolen were five diamond rings and 
a lavaliere belonging to plaintiff’s wife. 

She testified in substance that on the day of the loss she 
entered her apartment in a “multi-family house,” disrobed, and 
put on a dressing gown. She placed her corset on the arm of a 
chair, put the rings and lavaliere into a chamois bag, which 
she pinned to the corset with a safety pin, which she “totally 
closed.” She then went into the dining room, had her lunch, and 
some time later, nobody having called upon her in the meantime, 
returned to her bedroom, and walking through the hall, noticed 
the main entrance door partially open. When she reached her 
bedroom she found that the safety pin was open and the bag of 
jewelry gone. 


I think that, under these circumstances, appellant gave sufficient 
proof to raise an inference that the property was feloniously 
abstracted to be submitted to the jury. Haas vs. Fidelity & 
Deposit Co. of Maryland, 97 Misc. Rep. 4, 160 N. Y. Supp. 1101. 

Judgment reversed, and new trial granted, with costs to ap- 
pellant to abide the event. All concur. 


* Decision rendered, Dec. 22, 1916. 162 N. Y. Supp. 135. 
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DOAK-RIDDLE-HAMILTON CO. vs. RAABE. (No. 9146.)* 
(Appellate Court of Indiana, Division No. 2.) 


2. INSURANCE—AGENTS—LIABILITY FOR PREMIUMS. 
The soliciting agent for insurance held under the evidence not chargeable 
with premiums unpaid by applicants on insurance written by him. 


(For other cases, see Insurance, Cent. Dig. §§ 107, 109, 110; Dec. 
Dig. § 83[1].) 


3. INSURANCE — AGENTS—ACCOUNTING FOR PREMIUMS— 
MASTER’S REPORT—“ALLOW”—“OR.” 


Where the master commissioner’s report found and allowed certain 
amounts as “commissions due or allowed the agent from the in- 
surer,” the word “or” was used as a connective and not an alternative, 
and the word “allow” meant to concede, consent to, or grant, so that 
such amounts being for premiums unpaid, the report could be con- 
strued as finding that the insurer agreed to allow such amounts, 
though not due, in spite of the contract requiring premiums to be 
paid in advance before the agent could have his commission. 

(For other cases, see Insurance, Cent. Dig. §§ 107, 108; Dec. Dig. § 82.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Allow; Or.) 


Appeal from Superior Court, Vigo County; John E. Cox, Judge. 
Action by the Doak-Riddle-Hamilton Company against Herman Raabe. 
From a judgment on the master commissioner’s report, in part for 


plaintiff, plaintiff appeals. Affirmed. 


Beasley, Douthitt, Crawford & Beasley, of Terre Haute, for Appellant. 
* Decision rendered, Dec. 14, 1916. 114 N. E. Rep. 415. 


NATIONAL LIVE STOCK INS. CO. vs. CRAMER. 
(No. 9116.)* 
(Appellate Court of Indiana, Division No. 2.) 


1. INSURANCE—CON TRACTS TO RENEW POLICY—ORAL 
CONTRACT. 


An insurance company can, by a preliminary oral contract, bind itself to 
issue or renew a policy of insurance in the future. 

(For other cases, see Insurance, Cent. Dig. §§ 204-207, 280; Dec. Dig. 
§§ 131[1], 145[1].) 

2. INSURANCE—AUTHORITY OF AGENT—RENEWAL. 


Where the agent of a live stock insurance company, whether called a 
general or special agent, had apparent authority to solicit insurance, 
deliver policies, and do all things necessary to transact the business 


* Decision rendered, Dec. 13, 1916. 114 N. E. Rep. 427. 
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intrusted to his care and no restriction of his authority was brought 
home to the applicant, the company is bound by his oral contract to 
renew a policy made prior to the expiration of the former policy. 


(For other cases, see Insurance, Cent. Dig. § 277; Dec. Dig. § 145[2].) 


3. INSURANCE—AUTHORITY OF AGENT—RENEWAL—LETTER 
FROM COMPANY. 

A letter from an insurance company to a policyholder, notifying him of 
the expiration of his insurance and requesting him to see its agent 
and to let the agent take care of his interest, justifies the policyholder 
in assuming that the agent had full and general authority to act for it. 

(For other cases, see Insurance, Cent. Dig. § 277; Dec. Dig. § 145[2].) 


4. INSURANCE—CONTRACT OF INSURANCE—CONDITIONS— 
RENEWAL. 

Provisions in an insurance policy, limiting the authority of the agent and 
requiring notice of certain facts, are limited to that policy, and do 
not apply to an oral contract for renewal. 

(For other cases, see Insurance, Cent. Dig. § 277; Dec. Dig. § 145[2].) 


Appeal from Circuit Court, Henry County; John F. La Follette, 
Special Judge. 

Action by Joe Cramer against the National Live Stock Insurance 
Company. Judgment for the plaintiff, and defendant appeals. Affirmed. 


M. S. Meyberg, of Indianapolis, for Appellant. 
Forkner & Forkner, of New Castle, for Appellee. 


STATE Ex rEL. EMPLOYERS’ LIABILITY CORP., Lim1rep, 
vs. FITZPATRICK, State Tax CoLiector. (No. 21983.)* 


(Supreme Court of Louisiana.) 


1. INSURANCE—LICENSE TAX—STATUTORY PROVISION. 


A state tax for the business of accident, health and workmen’s com- 
pensation insurance comes under section 8 of Act No. 171 of 1898. 


(For other cases, see Insurance, Cent. Dig. § 6; Dec. Dig. § 7.) 


2. INSURANCE—LICENSE TAX—STATUTORY PROVISION. 

A state license tax for the business of liability insurance against loss by the 
insured comes under section 9 of Act No. 171 of 1898. 

(For other cases, see Insurance, Cent. Dig. § 6; Dec. Dig. § 7.) 


Appeal from Civil District Court, Parish of Orleans; George H. 
Theard, Judge. 

Proceedings by the State, on the relation of the Employers’ Liability 
Corporation, Limited, against John Fitzpatrick, State Tax Collector. 
From the judgment, an appeal is taken. Judgment ordered. 


* Decision rendered, Oct. 30, 1916. On application for rehearing, 
Dec. 11, 1916. 73 South. Rep. 244. Syllabus by the Court. 
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Edward Rightor and Eugene J. McGivney, both of New Orleans, for 
Relator. 

James R. Parkerson and Wm. W. Westerfield, both of New Orleans, 
for Appellee. 


—-  Oee 


~INn RE COX.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


10. INSURANCE — WORKMEN’S COMPENSATION ACT—LIA- 
BILITY OF INSURER. 

‘Under an insurance policy issued under the Workmen’s Compensation 
Act to a manufacturer of shoes who was also extensively engaged 
in the business of retailing shoes, which insurance policy made no 
reference to the retail business of the subscriber, but obligated the 
insurer to pay the compensation provided by the act to any person to 
whom such compensation shall become due, held, that the obligation 
of insurer was as broad as the act, and covered injuries to employees 
received in the business of retailing shoes. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


Appeal from Superior Court, Suffolk County. 


Proceedings under the Workmen’s Compensation Act. From a de- 
cree of the Superior Court, the insurer appeals. Affirmed. 

Sawyer, Hardy, Stone & Morrison, of Boston (E. C. Stone, of Boston, 
of counsel), for Appellant. 


* Decision rendered, Nov. 28, 1916. 114 N. E. Rep. 281. 





a RE 


COX vs. RAILWAY CONDUCTORS’ CO-OPERATIVE 
PROTECTIVE ASS’N. (No. 426.)* 


(Supreme Court of Michigan.) 


2. INSURANCE—FOREIGN CORPORATIONS—DOING BUSINESS 
IN FOREIGN STATE—SUBMISSION TO LAWS OF STATE. 


Ji a Michigan insurance company voluntarily did business in Missouri, it 
voluntarily submitted itself and became amenable to the laws of 
Missouri, though it neglected or refused to domesticate there with 
authority to openly do business on a par with home insurance com- 
panies. 


(For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § 17.) 


Error to Circuit Court, Wayne County; Philip T. Van Zile, Judge. 

Action by Samuel P. Cox against the Railway Conductors’ Co-opera- 
tive Protective Association. To review a judgment for defendant, plain- 
tiff brings error. Judgment reversed, and new trial granted. 

Argued before Stone, C. J., and Kuhn, Ostrander, Bird, Moore, Steere, 
Brooke, and Person, JJ. 


Lewis A. Stoneman, of Detroit, for Appellant. 
McNamara & Scallen, of Detroit, for Appellee. 


* Decision rendered, Dec. 22, 1916. 160 N. W. Rep. 608. 
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COMPTON HEIGHTS LAUNDRY CO. vs. GENERAL 
ACCIDENT, FIRE & LIFE ASSUR. CORP., Limirep, 
oF PERTH, ScoTLAND. (No. 1797.)* 


(Springfield Court of Appeals. Missouri.) 


1. INSURANCE—EMPLOYER’S LIABILITY INSURANCE—AS- 
SIGNMENT OF POLICY—WAIVER. 


Where a policy was issued to several individuals doing business as a 
partnership and they afterwards incorporated and the insurer’s gen-. 
eral manager, on request, agreed to see that the insurance covered the 
corporation and the insurer’s auditor afterwards examined the pay 
roll on which the premium was based but where there was no change 
made upon the policy, the agent by his conduct foreclosed the in- 
surer’s right to insist on a formal written assignment of the policy 
and its consent indorsed thereon, as provided for in the policy. 


(For other cases, see Insurance, Cent. Dig. § 1027; Dec. Dig. § 388[5].) 


2. INSURANCE—EMPLOYER’S LIABILITY INSURANCE — AC- 
TION UNDER POLICY—PRESUMPTION. 


Where an employer’s liability insurer recognized an accident as covered 
by its policy and proceeded to act thereunder according to its terms, 
the insured was conclusively presumed to have been prejudiced by 
such conduct. 


(For other cases, see Insurance, Cent. Dig. § 1658; Dec. Dig. § 646[5].) 


3. INSURANCE—EM PLOYER’S LIABILITY INSURANCE—EXCEP- 
TION—WAIVER—EVIDENCE. 

In an action on an employer’s liability policy by an employer who had 
suffered a judgment in an employee’s personal injury suit, evidence 
held to show the insurer’s waiver of the provision of a rider that 
mangling machines operated by the insured should be provided with 
fixed guards or safety feed tables, and that the insured’s failure to 
provide such guards should relieve the insurer from liability on ac- 
count of personal injury due to such neglect. 


(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665[8].) 


6. INSURANCE—EMPLOYER’S LIABILITY INSURANCE—VEXA- 
TIOUS REFUSAL TO PAY—EVIDENCE. 


In an action upon employer’s liability policy by an employer suffering a 
judgment in the suit of an employee for personal injury, evidence 
held to make the question of the insurer’s vexatious refusal to pay 
the amount due under its policy, subjecting it to damages, etc., a 
question for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


7. INSURANCE— EMPLOYER'S LIABILITY INSURANCE — AC- 
TION—DAMAGES—ATTORNEY’S FEE. 


In an action upon an employer’s liability insurance policy by an employer 
suffering judgment in an employee’s action for personal injury, the 
fact that the insurer had tendered the employer the free use of its 
legal claim departments, if the employer would agree that such aid 


* Decision rendered, Dec. 16, 1916. On motion for rehearing, Jan. 1 
1917. 190 S. W. Rep. 382. 


Misc.] Compton Hts. Laundry Co. vs. Gen. A. F.&L. 251 


should not waive any of the insurer’s rights, did not prevent the 
employer’s recovery of an attorney’s fee incurred in defending the 
suit, as the insurer in refusing to discharge its duty to defend such 
claim lost all right to dictate to the employer how the matter should 
be handled. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


On Motion for Rehearing. 


9. INSURANCE—EMPLOYER’S LIABILITY INSURANCE—EXCEP- 
TION FROM LIABILITY—WAIVER—RIGHT TO DEFEND. 


Since an insurer in an employer’s liability insurance policy can refuse to 
defend an action for damages only at its peril, it cannot be held to 
hgve waived any defense under the policy by defending or negotiating 
for a compromise settlement, so long as any peril exists. 


(For other cases, see insurance, Cent. Dig. § 1027; Dec. Dig. § 388[5].) 


10. INSURANCE—EMPLOYER’S LIABILITY INSURANCE—RIGHT 
TO DEFEND. 


Where there is or may be different grounds of liability asserted, for 
some of which an insurer in an employer’s liability insurance policy 
is liable, and for some of which the employer must stand the loss, 
neither party can exclude the other from participating in the defense. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


Appeal from Circuit Court, Butler County; J. P. Foard, Judge. 

Action by Compton Heights Laundry Company against the General 
Accident, Fire & Life Assurance Corporation, Ltd., of Perth, Scotland. 
Judgment for plaintiff, and defendant appeals. Reversed, and cause re- 
manded. 


i Holland, Rutledge & Lashly and Ernest A. Green, all of St. Louis, for 
ppellant. 

Merritt U. Hayden, of St. Louis, and Mozley & Green, of Poplar Bluff, 
for Respondent. 





Insurance Law Journal Vol. 49. [Feb., 1917. 


LOMBARD vs. MAGUIRE PENNIMAN CO, er AL. 
(No. 1376.)* 


(Supreme Court of New Hampshire.) 


5. INSURANCE — JUDGMENT AGAINST INSURED—INTEREST— 
STATUTE. 


Under Pub. St. 1901, c. 231, § 9, providing that interest is payable on 
executions in civil actions from the time of judgment rendered, the 
trustee, or insurer, summoned in an action by an administratrix to 
enforce a judgment for her decedent’s death, which in the perforfhance 
of its contract of indemnity, assumed the defense and became bound 
by the judgment rendered establishing its liability, was bound to pay 
the amount as upon a judgment, and was chargeable with interest on 
the judgment until it was paid. 


(For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.) 


Transferred from Superior Court, Strafford County. 


Trustee process by Sadie J. Lombard against the Maguire Penniman 
Company and trustee. Trustee held chargeable, and it excepts to a 
ruling as to notice to the principal, and question as to interest on amount 
of indemnity transferred without a ruling. Case discharged. 

See, also, 78 N. H. 110, 97 Atl. 892. 


This is the same case as that which is reported in 78 N. H. 110, 97 
Atl. 892, where it was held that the trustee was chargeable for the amount 
of the indemnity. The trustee now excepts to the ruling of the superior 
court, Pike, C. J., that legal notice was given to the principal defendant, a 
nonresident, who did not appear. No default or judgment has been 
entered. 


Hughes & Doe, of Dover (Robert Doe, of Dover, orally), for 
Plaintiff. 

Jones, Warren, Wilson & Manning, of Manchester (R. L. Manning, of 
Manchester, orally), for Trustee. 


* Decision rendered, Nov. 8, 1916. 99 Atl. Rep. 295. 
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JOHN SOMMER FAUCET CO. vs. COMMERCIAL 
CASUALTY INS. CO. (No. 105.)* 


(Court of Errors and Appeals of New Jersey.) 


2. INSURANCE—PUBLIC LIABILITY INSURANCE—POLICIES— 
CONSTRUCTION. 


What are “repairs usual and necessary to the care and maintenance of 
the premises,” “all usual or special operations incident thereto,” 
or “unusual alteration or repair of premises” in a manufacturers’ 
public liability policy of insurance, as applied to the repair of a 
platform on the premises, presents a jury question. The refusal to 
non-suit or direct a verdict by the trial court was not error. 

(For other cases, see Insurance, Cent. Dig. §§ 1734, 1755; Dec. Dig. 
§ 668[3].) 


Appeal from Supreme Court. 

Action by the John Sommer Faucet Company against the Commercial 
Casualty Insurance Company. A judgment for plaintiff was affirmed 
by the Supreme Court, and defendant appeals. Affirmed. 


McCarter & English, of Newark, for Appellant. 
Lum, Tamblyn & Colyer, of Newark, for Appellee. 


* Decision rendered, Nov. 20, 1916. 99 Atl. Rep. 342. Syllabus by the 
Court. 
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DAWEDOFF vs. HOOPER Er aL. (No. 640.)* 
(Court of Civil Appeals of Texas. El Paso.) 


2. INSURANCE—THEFT (POLICY—PAYMENT—SUBROGATION 
—ASSIGNMENT OF RIGHTS OF INSURED. 

Where, upon payment of theft policy, the owner’s interest in a stolen 
automobile is assigned, and a bill of sale of the car made, to the 
insurance company, the latter may appear as claimant upon sequestra- 
tration of the automobile. 


(For other cases, see Insurance, Cent. Dig. §§ 1512, 1513; Dec. Dig. § 607.) 


Appeal from El] Paso County Court; Adrian Pool, Judge. 
Action by Jack Dawedoff against W. H. Hooper and another. From 
judgment for defendants, plaintiffs appeals. Affirmed. 


Jones, Jones & Hardie, of El Paso, for Appellant. 
U. S. Goen, of El Paso, for Appellees. 


* Decision rendered, Dec. 13, 1916. 190 S. W. Rep. 522. 


In re Samuels. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEcoND CIRCUIT. 
In RE SAMUELS. (No. 35.)* 


BANKRUPTCY—RIGHTS OF TRUSTEE—INSURANCE. 

A bankrupt procured policies of life insurance, payable to his niece and 
sister, one of which provided that, in the event of the death of the 
beneficiaries, the proceeds should be payable to the estate of the 
bankrupt, and all of which reserved in the bankrupt the authority 
to change the beneficiaries. Bankr. Act July 1, 1898, c. 541, § 70a, 
30 Stat. 565 (Comp. St. 1913, § 9654), declares that the trustee of 
the estate of a bankrupt shall be vested by operation of law with the 
title of the bankrupt to all property which, prior to the petition, he 
could by any means have transferred, or which might have been 
levied on or sold under judicial process against him, provided that, 
when a bankrupt shall have any insurance policy which has a cash 
surrender value payable to the insured, his estate, or personal repre- 
sentatives, he may, within thirty days after the surrender value has 
been ascertained and stated to the trustee by the company issuing 
the same, pay or secure to the trustee the sum so ascertained and 
stated, and continue to hold, own, and carry such policy free from 
the claims of creditors; otherwise, the policy shall pass to the 
trustee as assets. Held that, as none of the policies were payable to 


the bankrupt or his estate, and as it would be necessary to compel 
the bankrupt to change the beneficiaries before the trustee could 
obtain the surrender value of the policies, the trustee is not entitled 
to the surrender value of the policies, or, in event of the bankrupt’s 
failure to pay the same, to the policies themselves. 


(For other cases, see Bankruptcy, Cent. Dig. § 201; Dec. Dig. § 143[11].) 


Hough, C. J., dissenting. 


Petition to Revise Order of the District Court for the Southern 
District of New York. 

In the matter of Elias W. Samuels, bankrupt. Petition by Samuel C. 
Cohen, as trustee, to revise order of the District Court refusing the 
petition of the trustee that the bankrupt be compelled to pay him the 
cash values of certain policies of life insurance, or surrender the policies. 
Orders affirmed. 


Before Coxe, Ward, and Hough, C. JJ. 


Samuel Sturtz, of New York City, for Bankrupt. 
Lawrence B. Cohen, of New York City, for Petitioner. 


Warp, C. J. 
This is a petition to revise three orders of the District Court 
refusing the petition of the trustee that the bankrupt be com- 
pelled either to pay him the cash values of certain policies of life 


* Decision rendered, Nov. 14, 1916. 237 Fed. Rep. 796. 
Vol. XLIX—18. 
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insurance, or to surrender the policies to him. They were as 
follows :— 


One dated May 1, 1909, in the Penn Mutual Insurance Com- 
pany, for $3,000, payable one-half to the bankrupt’s sister and 
one-half to his niece, and in case they or either of them pre- 
decease him, their shares or her share to be payable to his ex- 
ecutors, administrators, or assigns; he reserving full power to 
change the beneficiary at any time. After payment of three years’ 
premiums, the company agrees to loan on its policies a sum equal 
to the full reserve to the end of the current policy year, or to 
pay the same sum as its surrender value upon surrender of the 
policy. December 17, 1912, the company made a loan on the 
policy to the bankrupt of $310.49, and is ready, on surrender of 
the policy, to cancel the loan and pay $193.85 in cash. 

Another policy was in the Mutual Life Insurance Company of 
New York, dated June 24, 1905, for $3,000, payable originally to 
the bankrupt’s estate, and afterwards changed so as to be pay- 
able to his sister as the beneficiary. December 30, 1912, the 
bankrupt borrowed $555 of the company on the policy. The 
company is willing, upon the consent of both the insured and the 
beneficiary, to pay its cash value, $753, subject to the payment 
of the loan, or, in case the beneficiary do not consent, the insured 
may change the beneficiary to himself and collect the cash value. 
In this company the surrender value and the loan value are the 
same. 

Another policy is in the Equitable Life Assurance Society for 
$1,000, dated December 28, 1899, payable to the bankrupt’s 
sister; he reserving power to change the beneficiary. In case 
of lapse, after the payment of three years’ premiums, the com- 
pany agrees to pay on its policies a cash surrender value, which 
amounted in this case on December 28, 1915, to $396, or, if there 
be no lapse, to loan $429 on the policy. 

The District Judge relied upon the decision of the Supreme 
Court in Burlingham vs. Crouse, 228 U. S. 459, 33 Sup. Ct. 564, 
57 L. Ed. 920, 46 L. R. A. (N. S.) 148, and our decision in Re 
I., Hammel & Co., 221 Fed. 56, 137 C. C. A. 80. 

Section 70(a) of the Bankruptcy Act reads :— 

“Sec. 70. Title to Property—a The trustee of the estate of 
a bankrupt, upon his appointment and qualification, and his suc- 
cessor or successors, if he shall have one or more, upon his or 
their appointment and qualification, shall in turn be vested by 
operation of law with the title of the bankrupt, as of the date he 
was adjudged a bankrupt, except in so far as it is to property 
which is exempt to all * * * (5) property which prior to 
the filing of the petition he could by any means have transferred 
or which might have been levied upon and sold under judicial 
process against him: Provided, that when any bankrupt shall 
have any insurance policy which has a cash surrender value pay- 
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able to himself, his estate, or personal representatives, he may, 
within thirty days after the cash surrender value has been as- 
certained and stated to the trustee by the company issuing the 
same, pay or secure to the trustee the sum so ascertained and 
stated, and continue to hold, own, and carry such policy free 
from the claims of the creditors participating in the distribution 
of his estate under the bankruptcy proceedings, otherwise the 
policy shall pass to the trustee as assets. * * *” 


The argument for the trustee would be quite convincing, viz. 
that the policies passed to the trustee as property which prior 
to the filing of the petition the bankrupt could have transferred 
or which could have been levied upon and sold as his but for the 
special proviso as to the policies of insurance. The question is 
one of the construction of this proviso in the statute. The 
Supreme Court, in Burlingham vs. Crouse, pointed out that it 
had been construed by the courts in two different ways, viz. :— 

First, that all policies on the life of a bankrupt payable to 
him or his estate were to be treated as being property which the 
bankrupt could have transferred, or which could have been levied 
on and sold as his, except that the bankrupt might retain those 
having.a surrender value on paying this value to the trustee. The 
theory of this construction was that Congress enacted the pro- 
visO as an exception out of special tenderness to the bankrupt. 
We took this view in Re Coleman, 136 Fed. 818, 69 C. C. A. 496; 
Matter of White, 174 Fed. 333, 98 C. C. A. 205, 26 L. R. A. 
(N. S.) 451; Matter of Hettling, 175 Fed. 65, 99 C. C. A. 87. 


Second, that no policies payable to the bankrupt or his estate 
passed to the trustee, except such as have a surrender value and 
they only to the extent of the surrender value, if the bankrupt or 
his representatives or his assigns pay that amount to the trustee 
within the time prescribed. Subsequently, in Burlingham vs. 
Crouse, 181 Fed. 479, 104 C. C. A. 227, and in Re Judson, 
192 Fed. 834, 113 C. C. A. 158, we took the latter view. The 
Supreme Court affirmed these decisions (Burlingham vs. Crouse, 
228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 920, 46 L. R. A. 
[N. S.] 148; Everett vs. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 
57 L. Ed. 927, 46 L. R. A [N. S.] 154), proceeding upon the 
theory that in enacting the proviso Congress had in mind, not 
simply the bankrupt, but the nature of life insurance. It was 
thought Congress considered it questionable whether trustees 
ought to continue payment of premiums on policies which might 
run for years and so engage in a kind of speculation, delaying 
the winding up of estates, contrary to one of the fundamental 
objects of the Bankruptcy Act. On the other hand, if the trustee 
did not have the funds to pay premiums, the bankrupt might lose 
his insurance. The proviso was regarded, not as an exception in 
favor of the bankrupt, but as additional legislation, not limited 
to the bankrupt, but extending to his assigns. The creditors were 
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thought to receive enough if they received the surrender value. 
None of the policies in question is payable to the bankrupt or his 
estate. In the Hammel Case we held that, though the bankrupt 
could have changed the beneficiary to himself and could then 
have borrowed the cash value of the policy from the company, 
he could not be compelled to do so. 

This conclusion we think in line with the reasoning of the 
Supreme Court in Burlingham vs. Crouse and in Everett vs. 
Judson, and therefore the orders are affirmed. 


Houeu, C. J. (dissenting). 

The rule on this subject is set forth in one sentence from 
Burlingham vs. Crouse, 228 U. S. at page 473, 33 Sup. Ct. 568, 
57 L. Ed. 920, 46 L. R. A. (N. S.) 148, viz. :— 

“As we have construed the statute, its purpose was to vest the 
surrender value in the trustee for the benefit of the creditors, 
and not otherwise to limit the bankrupt in dealing with his 
policy.” 

In that case there was at the time of bankruptcy no surrender 
value. Therefore there was nothing for the trustee to get. In 
Everett vs. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed. 927, 
46 L. R. A. (N. S.) 154, there was a surrender value, and the 
trustee received it. In Re L. Hammel & Co., 221 Fed. 56, 57, 
137 C. C. A. 80, 81, the policy possessed “no ‘cash surrender 
value,’ either provided for on its face, or established by con- 
cession and practice of the company.” What we refused in that 
litigation was to compel the bankrupt to get the policy back from 
his wife and borrow upon it for the benefit of his estate. No 
other point was involved. 

All of the policies in this case have a cash surrender value, 
and the only reason why that value is thought not to flow into 
the bankrupt’s estate is the fact that the bankrupt prefers to keep 
the policies payable to beneficiaries chosen by himself, but whose 
rights he can cancel at will. This bankrupt is the assured; he 
is the only person who can obtain the surrender value; he can 
get it when he wants it, and no one else can. Samuel’s property 
in these policies was transferable by him, was subject to be 
applied to the satisfaction of his debts under the laws of the 
State, and possessed (in the language of the Bankruptcy Act) 
“a cash surrender value payable to himself.” It is so payable in 
equity, because he can get it—and bankruptcy is equity. 

Therefore the order should be reversed, under the construction 
of the act as above quoted. For these reasons, I dissent from 
the judgment of the court. 





Shera vs. Merchants’ Life Ins. Co. et al. 


UNITED STATES DISTRICT COURT. 
S. D. Iowa, E. D. 


SHERA 
vs. 


MERCHANTS’ LIFE INS. CO. Et aL* 


4. INSURANCE—ASSESSMENT INSURANCE—ACTS OF IN- 
SURER. 

Where acts of an assessment insurer were unlawful and ultra vires, the 
motive prompting the acts is of no importance. 

(For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.) 


6. INSURANCE—ASSESSMENT INSURANCE—CHANGE IN OR- 
GANIZATION OF COMPANIES. 

Pursuant to Acts Iowa 32d Gen. Assem. c. 83, declaring that any exist- 
ing domestic company or association may, upon a majority vote of 
its trustees or directors, amend its articles of incorporation and by- 
laws in such a manner as to transform itself into a legal reserve or 
a level premium company, amendments to the articles of incorpora- 
tion of an Iowa assessment association were adopted at a regular 
annual meeting, without previous notice, whereby the association was 
changed to a capital stock company, to be controlled by a board of 
directors selected by the holders of the capital stock, thus depriving 
members of the association of a vote in the selection of officers, or 
in the control and management of the assets. Plaintiff was the 
only member of the association who objected; other members 
acquiescing therein for nearly a year. Held, in view of the fact 
that the officers of the new company admitted that they had only 
legal title to the funds of the old association, and averred their in- 
tention of distributing the funds in accordance with the spirit of the 
by-laws of the old association, the change, though improper, will not 
be disturbed by a court of equity, and the old association restored, for 
the court would take judicial notice that, were it restored, it would 
probably become insolvent, and the rights of other members than 
plaintiff should be considered; this being particularly true, as plaintiff 
could obtain relief in an action at law. 


(For other cases, see Insurance, Cent. Dig. § 49; Dec. Dig. § 53.) 


In Equity. Suit by Frank D. Shera against the Merchants’ Life In- 
surance Company and others. Hearing on bill and answer. Decree for 
defendants. 


James Bingham and Ellis E. Sluss, both of Indianapolis, Ind., and 
Hughes & McCoid, of Keokuk, Iowa, for Plaintiff. 

Seerley & Clark, of Burlington, Iowa, J. R. Lane, of Davenport, 
Iowa, and Locke & Locke, of Dallas, Tex., for Defendants. 


WapeE, D. J. 
This case is before the court upon bill and answer. Applica- 
tion for such submission was made by plaintiff, and concurred in 
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by defendants. The effect of such submission is now in con- 
troversy. 

[1] Under previous equity rules, upon submission upon bill 
and answer, the answer became evidence—‘“the only evidence 
the defendant needs, for it must be taken as true in all respects.” 
Harris Reynolds vs. First National Bank, 112 U. S. 405, 5 Sup. 
Ct. 213, 28 L. Ed. 733. The present equity rules do not seem 
to contemplate the submission of a case upon bill and answer; 
they seem rather to direct that the sufficiency of the answer as a 
defense, in view of the averments of the bill of complaint, shall 
be raised by motion to strike. Equity Rule 33 (198 Fed. xxvii, 
115 C. C. A. xxvii). But this case having been submitted upon 
bill and answer, it is necessary to determine the effect thereof. 
Under equity rule 31, the reply is abolished, except where set-off 
or counterclaim is included in answer :— 

“The cause shall be deemed at issue upon the filing of the 
answer, and any new or affirmative matter therein shall be deemed 
to be denied by the plaintiff.” 

Under this rule, no reply is necessary to new and affirmative 
matter pleaded by way of confession and avoidance. All new 
matter is denied by virtue of the rule. This being the rule, | 
do not apprehend that the submission upon bill and answer can 
change or modify it; rather must it be assumed that the parties 
submitted the case upon bill and answer in view of this rule. 
Therefore the new and affirmative matter pleaded in confession 
and avoidance in this case must be held to be denied, and the 
case is before the court upon the averments of the bill, and the 
admissions and denials of the answer. The court, however, is not 
limited to the specific denials, but has a right to consider the 
statements in the answer explaining the denials. 

[2] Equity rule 30 requires that the answer shall avoid “any 
general denial of the averments of the bill.” It requires state- 
ments “specifically admitting or denying, or explaining, the facts 
upon which the plaintiff relies.” So that the court is not limited 
to any general denial, but can consider in connection therewith 
the explanatory facts; but in my judgment it is thus limited. 

[3] The answer in effect admits all the averments of the 
plaintiff's bill, which recites the organization of the mutual assess- 
ment company—the membership, insurance in force, method of 
making assessments and creating funds, and the existence of 
funds and assets, except that, as to assets, the amount thereof 
is disputed. That plaintiff is a member and certificate holder 
since November 23, 1909, is also admitted; and the proceedings 
of February 10, 1915, by which the Merchants’ Life Association 
was transformed into a stock company, and its name changed 
to Merchants’ Life Insurance Company, is also admitted. 

The matters put in issue by the answer are largely the aver- 
ments of the bill charging fraud and conspiracy, and confiscation 
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of the assets of the Merchants’ Life Association. So that the 
case is before the court upon an admission of the change from 
the Merchants’ Life Association, a mutual assessment company, 
to the Merchants’ Life Insurance Company, a capital stock level 
premium company, and an admission that all of the assets of the 
mutual association are now in the possession of the defendants, 
but with a denial that there were any improper motives, or any 
fraud or deception, with the assertion that the same was done 
in the best of faith, and in order to preserve the rights and in- 
terests of the certificate holders of the assessment association. 

Fraud cannot be presumed. The law presumes that every 
person is honest until the contrary appears, and in this trans- 
action, under the issues, the court must assume that the in- 
dividual defendants were, in working the transformation, actuated 
by honesty of purpose. 

[4] Even though it be held that the defendants’ proceedings 
were in violation of law, it does not necessarily follow that they 
were fraudulent, or with an improper motive. Men sometimes 
proceed contrary to law in the best of faith and with the best 
of motives, and in this transaction it must be borne in mind that 
the proceedings were in the open, and the court judicially knows 
that the change from the mutual assessment company to the stock 
company could not be effected without the approval of the in- 
surance department of the state of lowa, which is under the 
guidance of the Attorney General upon legal questions; but, 
strictly speaking, if the acts done were unlawful and ultra vires, 
as claimed by the plaintiff, the motive would not be of great 
importance. 

[5,6] Upon the issues presented, is the plaintiff entitled to 
the relief asked? Quoting from the language of Judge Trieber 
in Dill vs. Supreme Lodge Knights of Honor (D. C.) 226 
Fed. 807 :— 


“T may say that I ‘have given the matter the most careful con- 
sideration, realizing fully the importance of the case. Thousands 
of men, women and children are interested in the result of this 
case. Perhaps in a large majority of the cases the insurance 
obtained in this lodge [association] is probably the only pro- 
vision they have made for the protection of their wives and 
children after death. The able arguments made by counsel have 
aided us considerably in reaching our conclusions. We have 
carefully examined the numerous authorities, which the diligence 
of counsel has submitted to us, and given them such force and 
effect as we have thought they are entitled to. There were quite 
a number of questions argued to the court, all of which have 
received careful consideration.’ ” 

The court cannot limit its vision to the little group consisting 
of the plaintiff and the defendants. It is conceded that there are 
at least 25,000 members of the assessment association, each of 
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whom will be affected by the decree entered in this case. They 
are not in court, but nevertheless they are entitled to the con- 
sideration and the protection of the court. Quoting again from 
Dill vs. Supreme Lodge Knights of Honor, and applying the 
language to the Merchants’ Life Association, the assessment 
company :— 

“While it is true that this is a corporation, yet it is not a 
business corporation, nor a corporation for the purpose of doing 
business for a profit. It is simply an aggregation of individuals 
to create a fund in order to enable the parties to make provision 
for their wives, children, or their heirs in case of death. There 
is no profit in it; assessments are made for the purpose of pay- 
ing death benefits; no one receives any profits; no investments 
are made; there is no capital We might properly call it a 
charity in the nature of a trust fund to provide in the case of 
death for the survivors of the deceased members. That courts 
of equity have jurisdiction in all cases of trust is elementary. 
* * * ‘It has been the public policy of every state in the 
Union—in fact, we might say, of every civilized government— 
to try and protect the members of such organizations by pre- 
venting the corporation, fraternal society of this nature, from 
carrying on its business whenever proof establishes beyond ques- 
tion, as it does in this case, that it would be impossible for the 
corporation to carry out the objects of its existence and induce 
its members to continue paying assessments, especially when they 


are increased periodically, which would be perpetrating a fraud 
on them.” 


While, under the present equity rules, much of the answer, 
pleading facts showing necessity for a change from the assess- 
ment to a level premium plan, is considered denied, yet the court 
must take judicial notice of what is a matter of common knowl- 
edge, that assessment companies, organized and operating upon 
the plan of the Merchants’ Life Association, are, and have been 
for a number of years, finding it very difficult to continue their 
existence. In recognition of these conditions, the Legislature of 
Iowa, in 1907, enacted a law (chapter 83, 32 G. A.) which, among 
other things, provided that :— 

“No life insurance company or association, other than fraternal 
beneficiary associations, which issue contracts, the performance 
of which is contingent upon the payment of assessments of call 
made upon its members, shall do business within this state, ex- 
cept such companies or associations as are now authorized to 
do business within this state and which shall value their assess- 
ment policies or certificates of membership as yearly renewable 
term policies according to the standard of valuation of life in- 
surance policies prescribed by the laws of this state.” 

This legislation, prohibiting the organization of new assessment 
companies, naturally had the effect of creating public opinion 
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against them. The court also must judicially know, because it 
is a matter of common knowledge, that these assessment com- 
panies at a certain age reach a point where, on account of the 
age of the members and the increased death rate, it is difficult 
to procure new members to take their place as they pass away. 
So that there is ample reason to feel that the individual de- 
fendants honestly felt that something must be done in the interest 
of all the members of the association, and I apprehend, if they 
had changed the association from an assessment to a level pre- 
mium company, without issuance of capital stock, that their acts 
would be above criticism. 

But at the regular annual meeting in 1915, without previous 
notice of their intention, amendments to the articles of in- 
corporation were adopted, fixing the capital stock at $100,000, 
and changing the name of the corporation from the “Merchants’ 
Life Association” to “Merchants’ Life Insurance Company,” and 
in every way providing for the control and management of said 
corporation by a board of directors selected by the holders of the 
capital stock. This change deprived the members of the asso- 
ciation of a vote in the selection of officers, or in the control and 
management of the assets of the association, as provided by the 
original articles of incorporation, under which the plaintiff and 
his fellow members became members of the association. Under 
chapter 83 of the Acts of the 32d G. A., it is provided that :— 

‘Any existing domestic assessment company or association 
may, with the written consent of the auditor of state, upon a 
majority vote of its trustees or directors, amend its articles of 
incorporation and by-laws in such manner as to transform itself 
into a legal reserve or level premium company. 


Under this provision, and under the general power to amend 
the articles of incorporation reserved in the articles of incorpora- 
tion of the association and in the statutes of the state of lowa, 
defendants contend that the transformation effected by the 
amendments adopted at the February, 1915, meeting, were 
authorized. With this claim I cannot agree; but, in the view 
| take of the case, it is not necessary to enter into a discussion 
upon that point. We are dealing with conditions. The change 
has been made. It is now more than a year since the change to 
a capital stock company was effected. This case has been pend- 
ing about seven months. I must assume that all the members of 
the association have long ago had full knowledge of what was: 
done, and I must also assume that many of the members have had 
knowledge of the pendency of this proceeding; but at no time 
up to the present has there been any suggestion brought to the 
notice of the court that any other member, except the plaintiff, 
is dissatisfied with what was done. It is true that the plaintiff 
alleges that the action is brought in behalf of himself and other 
members; but this averment is denied by the answer, and there 
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is no proof that any other member is desirous of having the court 
grant the relief which the plaintiff prays herein. 

This court of equity cannot shut its eyes to the interests of 
some 25,000 members, all of whom are free agents, and none of 
whom are seeking relief; nor can the court be oblivious to the 
fact that, by granting the relief asked by the plaintiff, it would be 
almost certain that the association would ultimately reach in- 
solvency and dissolution. The association cannot live without 
procuring new members; without new members to take the 
place of those who die, the assessments would reach a point 
where they would not be paid, and I cannot believe that it would 
be possible to reinstate the old association with any hope of a 
continuance of its business. Therefore the relief asked by the 
plaintiff cannot be granted without irreparable injury to some 
25,000 other persons. The court cannot consider the equities of 
the plaintiff alone; it must consider the equities of all persons 
interested in the result of this suit. Plaintiff is interested only 
to the extent of his insurance under his $2,000 policy, and to the 
extent of his equity in the existing funds of the association. 
Whatever damage he has sustained can be recovered by him in 
an action at law, and therefore, under all of the circumstances, 
I. cannot consistently grant the relief prayed. 

Much stress has been laid upon the fact fhat the company, as at 
present organized, has possession of the funds and assets of the 
old association. The defendants admit that they have such funds, 
but they contend that they only hold the legal title thereto, and 
admit that the equitable title thereto belongs to the members of 
the old association, and that their purpose is to administer the 
same according to the spirit of the articles of association under 
which said funds were accumulated. This assurance of intention 
may not be sufficient; it may be that the members of the old 
association should have the aid of the court in placing such re- 
strictions upon the use of such funds as will assure their appli- 
cation to the purposes for which they were accumulated. But 
the plaintiff does not seek such relief, nor would a court grant 
such relief, except upon a consideration of the interests of all the 
members in a proceeding in which a fairly representative number 
of the members could be heard. 

Therefore, without passing upon the other questions presented, 
the relief asked by the plaintiff is denied, and counsel for de- 
fendants will prepare decree, reserving proper exceptions, sub- 
mitting the same to counsel for plaintiff, who may file objections 
to form, and the same will them be submitted for signature. 





Life.| Bonslett vs. New York Life Ins. Co. 


SUPREME COURT OF MISSOURI. 


Division No. 1. 


BONSLETT 


vs. 


NEW YORK LIFE INS. CO. (No. 17586.)* 


1, INSURANCE—QUESTION FOR JURY—IDENTITY OF WIT- 
NESS CLAIMING TO BE ASSURED. 

In an action on life policies, a conflict of evidence on question of identity 
of defendant’s witness claiming to be the insured makes the question 
one for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, 1764; Dec. 
Dig. § 668[11].) 


4. INSURANCE—ACCRUAL OF CAUSE OF ACTION—INSUR- 
ANCE POLICY. 

Where a policy provided for payment upon “receipt and approval of 
proofs of death,” statute of limitations did not commence running 
until refusal of company to concede death. 

(For other cases, see Insurance, Cent. Dig. § 1546; Dec. Dig. § 622[3].) 


5. INSURANCE—ACCRUAL OF CAUSE OF ACTION—INSUR- 
ANCE POLICY. 

The fact that beneficiary could have treated the company’s delay in pay- 
ing claim as rejection and brought suit will not make statute of 
limitations run from date of death, where policy provides that pay- 
ments are not to begin until action upon proofs of death. 


(For other cases, see Insurance, Cent. Dig. § 1546; Dec. Dig. § 622[3].) 


15. INSURANCE—AMOUNT OF RECOVERY. 

Where instalments of insurance were due upon acceptance of proofs of 
death and annually thereafter, a verdict should have included only 
instalments falling due prior to bringing the action, with interest 
until time of trial. 


(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

Action by Edna K. Bonslett against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


Judson, Green & Henry, of St. Louis (James H. McIntosh, of New 
York City, of counsel), for Appellant. 
Frederick H. Bacon, of St. Louis, for Respondent. 


BLAIR, J. 
This is an appeal from a judgment for respondent on two 
$10,000 policies of insurance on the life of George A. Kimmel. 





- Decision rendered, Dec. 1, 1916. Motion for rehearing overruled, 
Dec. 20, 1916. 190 S. W. Rep. 870. 
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The policies were payable in $500 installments and each provided 
that the first installment under it was to be paid immediately upon 
the receipt and approval by appellant of proofs of Kimmel’s death, 
and that the subsequent installments should be paid annually 
thereafter. 

July 31, 1898, George A. Kimmel disappeared. At the trial 
the principal question of fact was whether he was dead. Appel- 
lant produced a witness who testified he was George A. Kimmel. 
Upon this question of identity the evidence need not be detailed. 
It is conflicting. Several of the nearest relatives of Kimmel, in- 
cluding his mother, and some of his former friends, acquaint- 
ances, and business associates testified the witness was not Kim- 
mel. Several relatives and former friends and acquaintances of 
Kimmel supported the witness’s claim. ‘The witness displayed a 
knowledge of things it seems difficult to understand how he could 
have known unless he was George A. Kimmel, and was ignorant 
of things it seems George A. Kimmel must have known. Photo- 
graphs of Kimmel and the witness bear some resemblance and 
disclose some striking differences. With respect to the circum- 
stances surrounding Kimmel’s disappearance, there is evidence 
both for and against respondent’s position that he was a strong, 
healthy, young man, successful and prosperous in his business 
and in good financial condition, and that there was apparently 
no reason for his leaving his business and property. His rela- 
tions with his mother and sister and other relatives were affec- 
tionate, and those with his business associates were cordial and 
pleasant. 

After his disappearance, the Pinkerton Detective Agency made 
a most thorough search for him throughout the whole of the 
United States and many foreign countries. Circulars offering 
$500 reward and containing a description and picture of Kimmel 
were scattered broadcast, being sent to the chiefs of police and 
marshals of every town in the Union having a postal money order 
office and to many others. No results of any kind were obtained. 
The circulars mentioned stated the search was being prosecuted 
by friends and relatives, and that Kimmel was not wanted for 
any offense against the law. In August, 1900, proofs of death 
were submitted to appellant in which the fact of Kimmel’s dis- 
appearance was stated as well as the circumstances of the trip to 
Winfield, Topeka, and Kansas City which he undertook the day 
before he disappeared from Kansas City. Numerous affidavits 
accompanied these proofs, and the facts stated therein made out 
the facts surrounding the disappearance in close conformity with 
respondent’s contention upon that phase of the case at the trial. 
Letters from the company to respondent tend to show the mat- 
ter was under consideration until March, 1904, when appellant 
refused to pay unless bond was given. This action was com- 
menced in less than five years thereafter. 

[1,2] I. The conflict of evidence on the question of the iden- 
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tity of appellant’s principal witness made that question ene for 
the jury. This is also true of the question whether the circum- 
stances surrounding Kimmel’s disappearance were such as to 
raise a presumption of death on the lapse of seven years. 

[3] II. While, under the rules in this state (Hancock, Adm’r, 
vs. Am. L. Ins. Co., 62 Mo. 26), the presumption of death from 
disappearance and absence is not a presumption of death at any 
particular point of time within the seven years whose lapse is 
requisite to raise the presumption, yet there was evidence tending 
to prove circumstances justifying a finding that Kimmel died at 
or reasonably near the time of his disappearance. In this respect 
the evidence tends to prove facts very like those in Hancock, 
Adm’r, vs. Am. L. Ins. Co., supra. 

[4] III. Proofs of death were submitted August 15, 1900, and 
were retained by appellant, and negotiations between appellant 
and respondent continued until March, 1904, when appellant re- 
fused to pay unless a bond was given. ‘This action was brought 
less than five years after such refusal, but more than ten years 
after Kimmel’s disappearance and more than ten years after 
October 31, 1898, the date on which the jury found Kimmel 
died, and more than eight years after the proofs of loss were sub- 
mitted. There is no evidence appellant objected to the form or 
substance of the proofs of death. It did refuse to concede Kim- 
mel’s death. This was prior to the lapse of the seven years neces- 
sary to raise a presumption of death. 

Appellant contends the cause of action is one under the laws of 
Kansas and was barred thereby in five years, and that under our 
statute (section 1895, R. S. 1909) the same period barred the 
action in this state. Respondent contends our statute does not 
apply to this action, since, she insists, merely the action was 
barred by the Kansas statute, and the cause of action was not 
barred. We shall not discuss this question. Let it be assumed 
the Kansas five-year statute applies and that the case falls within 
section 1895, R. S. 1909. The question then presented is: When 
did the right of action accrue? 

Each of the policies sued on is for $10,000, payable in 20 annual 
installments of $500 each, and each policy makes express provi- 
sion for “the first installment to be paid immediately upon re- 
ceipt and approval of proofs of the death of George A. Kimmel 
* * * and the subsequent installments to be paid annually 
thereafter.” 


Respondent takes the position that, under the terms of the 
policies, the right to sue did not accrue until the company, in 
March, 1904, finally refused to pay, and that the limitation did 
not begin to run until that time. The statute did not begin to 
run until the right of action accrued, i. e., until the first install- 
ments under the policies became due and payable. The policies 
themselves provided this should not happen until proofs of death 
were submitted and approved. 
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Appellant contends, despite the policy provision, the statute 
commenced to run at the time of Kimmel’s death, which the 
jury found occurred October 31, 1898; that the action was com- 
menced in 1904, and was therefore barred. ‘Three of the cases 
cited (Glass vs. Walker, 66 Mo. 32; Bradley vs. Insurance Co,, 
28 Mo. App. 7; Grigsby vs. Insurance Co., 40 Mo. App. 276) 
arose under provisions in fire insurance policies limiting the time 
within which suit must be brought. This was before the statute 
invalidated such agreements and the court enforced the contract 
limitation. In each policy it was provided suit should not be 
brought within sixty days after proof of loss, but within six 
months after the loss. The court held the provision for sixty 
days’ immunity from suit after proof of loss did not extend the 
time, and the policies meant that suit must be brought within six 
months from the date of loss, and not six months from the 
ascertainment of loss by the company. ‘These decisions dealt 
with policies making specific provision as to the time after which 
actions thereon must be brought. The policy in the instant case 
contains no like provision which has any validity, but does make 
provision as to the time before which an action cannot be brought. 

In Kauz vs. Redmen, 13 Mo. App. 341, the insured disappeared 
July 7, 1874. No further payments on his policy were made, and 
Kauz was suspended in 1875. In 1881 his widow applied for 
payment of the policy. It was held the statute began to run from 
the date of Kauz’s death; that if he died in 1874, when he dis- 
appeared, the statute barred the action; and that if he did not 
die until in 1881, at the end of the lapse of seven years after his 
disappearance, the failure to keep up payments defeated plaintiff. 
In the instant case, by the plain words of the policy, the statute 
could not have commenced to run upon the instant of Kimmel’s 
death; nothing became due upon the happening of that event 
alone; proof of death and something more was necessary; fur- 
ther, payments were made and acepted by appellant until and 
including that due in 1903, long after the date the jury found 
Kimmel died and after proofs of loss were made. The Kauz 
Case is not in point. 

In Harrison vs. Masonic Mut. Ben. Soc., 59 Kan. 29, 51 Pac. 
&93, plaintiff alleged and proved the insured died in 1883. No 
payments were made after that time. Proof of death was not 
made until 1894. It was held it was incumbent upon plaintiff to 
make proof of death in a reasonable time after the event, and 
that even in a diappearance case such reasonable time could not 
exceed the period of the statute of limitation. That decision 
cannot aid us in this case. In that case the statute began, as in 
the Kauz Case, to run upon the death of the insured. In this it 
could not begin to do so until an installment fell due, and the 
time it did fall due is the real question before us. 

In Amy vs. Watertown, 130 U. S. 320, 9 Sup. Ct. 537, 32 L. 


Ed. 953, the question discussed was whether certain things sus- 
| 
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pended the running of the statute of limitation. That question 
is not involved in the case at bar That case dealt with the ex- 
ceptional circumstances which would prevent the running of the 
statute despite the fact a right of action had accrued. 

Appellant cites several cases holding that, where the right to 
sue depends upon some act of plaintiff, plaintiff cannot postpone 
the running of the statute by delaying the act to be performed 
by him, and the statute runs despite that condition. Without 
analyzing these decisions or considering them separately, let it 
be conceded they state the correct rule. The facts of this case do 
not bring it within that rule. The question here is not whether 
any delay of respondent in submitting proofs of death suspended 
the statute or postponed the accrual of the right of action. It is 
whether the agreement that the first installment should not be due 
until such proof was submitted and approved had the effect of 
delaying the accrual of that right. 

The policy did not prescribe the time within which proofs of 
death should be submitted. It is not contended they were not 
submitted to the company within a reasonable time after Kim- 
mel’s disappearance. Even after they were submitted premiums 
were regularly paid and accepted including those for 1903. Mean- 
while negotiations between respondent and appellant were in 
progress, as letters of the company show. The evidence tends to 
show the sole question debated was whether Kimmel was dead. 
Not until March 15, 1904, did the company, if it ever did so, as 
far as the record shows, refuse to pay. What it did in March, 
1904, was to impose a condition that a bond must be given if any 
payment was made. Had the company at any time approved or 
positively rejected the proofs of death, a different question would 
be presented. Respondent contends the failure to approve or 
reject the proofs of death left in force the policy provision that 
no installment should become due until such proofs were sub- 
mitted and approved, and that no right of action could accrue 
until compliance was made with this provision. 

Appellant insists respondent might have treated the delay as a 
rejection and could have sued on that theory, and therefore that 
statute did not begin to run despite the policy provision men- 
tioned. Appellant cites in support of its position authorities to 
the effect that, if an insurance company receives proofs of loss 
and retains them without objection and in silence until the 
expiration of the time within which proofs of loss can be made 
under the policy, the company will be held to have accepted the 
proofs and to have waived the objections thereto. These cases 
merely hold that, if an insurance company furnished defective 
proofs of loss does not make its objections thereto until the time 
for making such proofs has lapsed, or where there is no such: 
limitation, within a reasonable time, it will not be permitted to 
base a defense on defects in such proofs which it might have: 
pointed out and did not. In those cases the plaintiffs were per- 
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mitted to rely upon the theory of waiver of the objections not 
made. 

[5, 6] In this case the company attempts to invoke for its own 
benefit a rule that respondent might have dealt with delay as a 
rejection of the proofs of death and have proceeded to sue. In 
the first place, it is a novel suggestion that appellant can invoke 
its own misconduct to the disadvantage of respondent, and, sec- 
ond, in a disappearance case, under such facts as we have here, 
with the negotiations proceeding as they did, it would be a ques- 
tion of fact for the jury as to what was a reasonable time within 
which the appellant must decide whether it would approve or re- 
ject the proof of loss. The cases cited do not lay down any rule 
which appellant can use to defeat this action. The reason for 
the rule that the statute of limitation runs from the date of 
occurrence of death or loss under policies providing that proof 
thereof shall be made within a designated period and suit shall 
not be brought until a fixed time thereafter shall elapse is that 
the control of the matter is largely in the hands of the beneficiary, 
and he ought not, by his delay, be permitted to postpone the run- 
ning of the statute. In this case exactly the contrary is true. The 
matter of approvng or rejecting the proofs of loss is by the con- 
tract placed in the hands of appellant. There is no reason for 
punishing respondent for appellant’s delay nor ought appellant be 
permitted to turn against respondent, as a right, and a defense, 
a principle which is put in the hands of claimants against insur- 
ance companies as a defense to be used by them to protect them- 
selves against the malfeasance or non-feasance of such companies. 
This rule is not available as a sword appellant may turn against 
respondent. It is rather a shield respondent might employ against 
appellant in proper circumstances. 

[7] IV. Certain letters of the company were admitted, and 
complaint is made that this was in violation of the rules against 
permitting proof of negotiations for compromise. For two rea- 
sons the contention is untenable. The letters were competent to 
show negotiations between appellant and respondent extended 
until March, 1904; second, the letters do not mention any efforts 
at compromise. They do not require the construction that they 
refer to compromise negotiations. Had appellant desired further 
limitation of their effect as evidence, it might have asked instruc- 
tions, but no complaint of any failure so to instruct appears in 
the brief. 

[8] V. Appellant’s witness who claimed to be George A. Kim- 
mel testified in chief, and was then cross-examined for a time, 
his testimony, reduced to narrative form, covering nearly fifty 
printed pages. After considerable cross-examination, respondent’s 
counsel stated they had two or three matters concerning which 
they desired to interrogate the witness further. The witness was 
then charged by appellant’s counsel to return, and the court ad- 
journed until the following day. On that day witness did not re- 
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appear, and appellant proceeded with its defense. Witness could 
not be found, and the court subsequently tendered respondent a 
mistrial and continuance if she did not desire to proceed without 
an opportunity to complete her cross-examination. Respondent 
elected to proceed without the witness. Defendant closed its evi- 
dence, suggesting it would desire to re-examine witness in case he 
returned. There was no ruling on the matter. Respondent put in 
evidence in rebuttal, and subsequently the witness reappeared. 
No attachment for him was asked. It is a fair conclusion that he 
was not attending under subpcena, but had been brought from the 
state of Washington by appellant, and his expenses were being 
paid by it. No further tender of proof by this witness was made. 
The witness was not under respondent’s control, was not her 
witness. He was not under the court’s control, because not sub- 
poenaed. He was apparently not under entire control by appel- 
lant. In the circumstances we do not think the court abused its 
discretion in the premises. It is said the court had no discretion 
to deprive appellant of the right to re-examine the witness. That 
is true in a proper sense. What the court did, however, was to 
refuse to reopen the case in chief after some days and permit the 
re-examination of appellant’s witness whose absence was due to 
appellant’s neglect to subpcena him. Again, neither on the trial 
nor in the briefs here did appellant point out any particular ma- 
terial matter it desired to develop on the re-examination. 

[9] VI. In cross-examining the witness who claimed to be 
George A. Kimmel, counsel for respondent examined him at 
length as to the correctness of statements in certain depositions 
witness had given. Subsequently appellant offered portions of 
these depositions. The offer was rejected, and the ruling is as- 
signed for error. In part, the matter offered contradicts the 
testimony of the witness on the trial. This was not competent. 
At any rate the ruling excluding it did not prejudice appellant. 
In other respects the offer included matter concerning which the 
witness was not cross-examined. This was not competent. Nei- 
ther does the record disclose whether that portion of the deposi- 
tion offered fairly presents the matters to which it refers; the 
whole deposition being considered. There is little in the portion 
offered which bears any material relation to the cross-examination. 
A comparison of the cross-exmination with the part of the depo- 
sition >ffered fails to disclose the offer included any competent 
matter the exclusion of which could have injured appellant. It 
is necessary to be content with stating the result of such com- 
parison. Obviously twenty-five or thirty pages of the record 
cannot well be set out in this opinion. Appellant does not point 
out specifically anything material which was excluded, and neither 
shall we discuss it in detail. 

[10] VII. There was no error in excluding the portion of the 
cross-examination of the witness Tillotson. He was a Pinkerton 
detective, and his deposition was read in the case. The cross- 
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examination was excluded in this case as it had been on the trial 
of a companion case in the Federal court. Of that ruling the 
Circuit Court of Appeals, Mr. Justice Van Devanter delivering 
the opinion, said :— 

“As bearing upon the thoroughness of the search, and the 
weight which should be accorded to the fact that it had been un- 
successful, the defendant sought by the questions which were ex- 
cluded to show that the detective agency had not been advised of 
certain questionable conduct and transactions of the insured, 
knowledge of which might have been of material advantage to 
it in making the search. A reasonable cross-examination along that 
line would have been clearly permissible; but the questions pro- 
pounded and excluded were all subject to the objection that they 
assumed as true a damaging state of facts which was nothing less 
than an inexcusable exaggeration of what the evidence produced 
up to that time and subsequently tended to show. In short, there 
was no reason to believe that there was a foundation of truth for 
what was so assumed. In that form the questions were rightly ex- 
cluded. 3 Wigmore on Ev. p. 2344.” N Y. L. Ins. Co. vs. Ran- 
kin, 162 Fed. loc. cit. 109, 89 C. C. A. 106. 

So in this case the ruling was correct because of the assumption 
in the cross-examination of facts not established. 

[11] VIII. A part of the deposition of one Chapin was ex- 
cluded. The portion excluded consists of details of conversations 
Chapin says he had with persons not parties, or even witnesses, in 
the case. It was all hearsay, and the ruling was correct. 

12, 13] IX. Appellant offered in evidence certain sections of 
the statute of Kansas. These denounced the crimes of willfully 
and knowingly making false entries in books of banks and mon- 
eyed corporations, embezzlement, and the buying or receiving 
stolen or embezzled property. Evidence tending to show a motive 
for Kimmel’s disappearance was competent to rebut the pre- 
sumption of death from lapse of seven years. The offer of the 
Kansas statutes was not within this principle in any event unless 
there was substantial evidence to show Kimmel guilty of the 
crimes they defined, or some of them. One thing relied upon to 
meet this suggestion is the fact that a draft drawn to Kimmel’s 
order on a correspondent bank was charged by that bank as 
$1,100 and credited in the bank of which Kimmel was cashier in 
the sum of $100. Whether the false entry was made in the cor- 
respondent bank or the other does not appear. Neither does it 
appear Kimmel got the money. Whether he made the entry in 
the books of his own bank is not shown. After his disappearance 
his uncle did pay this $1,000 difference, but this adds nothing to 
the case. This is the only incident advanced in support of the 
offer of the statute which contains any sort of substance, and it 
falls short of making a substantial showing of facts indicating the 
commission of crime by Kimmel. In such circumstances the 
court’s ruling must be held correct. 
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[14] X. On each policy the cause of action was stated in sepa- 
ate counts to meet the possible variances in the proof. A motion 
to elect was filed and overruled. In one count it was alleged 
Kimmel died prior to October 1, 1903; in the other that he died 
about August 1, 1905. Appellant argues a man can die but once, 
and therefore these allegations are so inconsistent that they can- 
not stand together. One count states facts which under the rule 
in Hancock, Adm’r, vs. Am. L. Ins. Co., 62 Mo. 26, would, if 
proved, justify a finding that Kimmel died within the seven-year 
period following his disappearance. They would present that 
question to the jury. The other simply states the fact of Kim- 
mel’s disappearance August 1, 1898, and omits the other allega- 
tions necessary to bring the case within the rule mentioned. In the 
one the allegations as to the time of Kimmel’s death is clearly put 
on inferences the pleader draws from the facts elsewhere stated in 
the count. In the other the date mentioned is that on which the 
law, on the facts stated, would presume Kimmel’s death. In this 
situation we discover no such inconsistency as would warrant sus- 
taining a motion to elect on the rule appellant invokes. 

[15] XI. The jury included in their verdict on each of the 
counts installments, beginning October 31, 1898, and ending Octo- 
ber 31, 1912, fourteen in all, with interest. The verdict contains 
a specific finding that the proofs of death were not finally acted 
upon until March, 1904. The first installment under each policy 
therefore fell due in March, 1904. This was the trial theory, and 
the court so instructed at respondent’s request. This instruction 
the jury disregarded. The action was commenced in February, 
1909. The petition did not pray judgment for any installments 
falling due thereafter. The reply set up that certain installments 
had fallen due after the petition was filed and prior to the date 
of the verdict, October 31, 1912. The inclusion of installments 
falling due after the beginning of the action was error. 1 C. J. 
1148; Puckett vs. Nat. Ann. Ass’n, 134 Mo. App. 501, 114 S. 
W. 1039. In U. D. Co. vs. Railway, 131 Mo. 291, 31 S. W. 908, 
the question was not presented, as the court specifically stated, 
and in Ward vs. Davidson, 89 Mo. 445, 1 S. W. 846, the petition 
was amended to include allegations of additional breaches of trust 
by the defendant officials from whom an accounting was sought. 
That case is unlike this. The verdict should have included only the 
installments which fell due on each policy March 15, 1904, and 
annually thereafter to and including March 15, 1908, with in- 
terest until October 31, 1912. ‘That amount is $6,985.67. Actions 
for other installments became maintainable as they fell due. 

In case respondent enters a remittitur reducing the judgment 
to $6,985.67 as of October 31, 1912, the judgment will be affirmed 
for that sum as of that date; otherwise it will be reversed, and 
the cause remanded. All concur. 
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ST. LOUIS COURT OF APPEALS. 


MIssourI. - 


HICKS 
vs. 


METROPOLITAN LIFE INS. CO. (No. 14516.)* 


1, INSURANCE—LIFE INSURANCE—FAILURE TO INCORPOR- 
ATE APPLICATION IN POLICY—STATUTE. 

In an action on a life policy, where neither the application nor the sub- 
stance thereof was attached to or indorsed upon the policy, as re- 
quired by Rev. St. 1909, § 6978, the defense predicated upon alleged 
misrepresentations by the insured in obtaining the policy, consisting 
of alleged false answers in the written application therefor, was not 
available to defendant, and the court should have excluded the 
application on plaintiff’s objection. 

(For other cases, see Insurance, Cent. Dig. §§ 1671, 1672; Dec. Dig. § 650.) 


2. INSURANCE—LIFE INSURANCE—CONDITION OF POLICY— 
STATUTE. 

A condition of a life policy that no obligation was assumed by insurer 
unless on the day of issuance the insured was alive and in sound 
health was controlled by Rev. St. 1909, § 6937, providing that no 
misrepresentation made in obtaining a policy of life insurance shall 
be deemed material or render the policy void unless the matter mis- 
represented shall have actually contributed to the contingency or 
event on which the policy is to become due and payable, so that the 
condition was unavailing to defeat the insurance, unless at the time 
of the issuance or delivery of the policy the assured was afflicted with 
a disease which caused or contributed to cause, her death. 


(For other cases, see Insurance, Cent. Dig. § 228; Dec. Dig. § 136[4].) 


3. INSURANCE—LIFE INSURANCE—HEALTH OF INSURED AT 
ISSUANCE OF POLICY—QUESTION FOR JURY. 

In an action on a life policy, question whether insured was in sound 
health when the policy was issued /eld for the jury under the evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[7].) 


Appeal from St. Louis Circuit Court; Wm. M. Kinsey, Judge. 

Action by Lucinda Hicks against the Metropolitan Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Judgment 
affirmed. 


Fordyce, Holliday & White, and W. R. Mayne, all of St. Louis, for 
Appellant. 
James J. O’Donohoe, of St. Louis, for Respondent. 


ALLEN, J. 
This is an action originating before a justice of the peace, on 
a policy of insurance issued on November 11, 1912, insuring the 


* Decision rendered, Dec. 30, 1916. 190 S. W. Rep. 661. 
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life of one Sadie Griffin in favor of the plaintiff, the mother 
of the insured, named as beneficiary therein. The insured died 
on September 24, 1913; and shortly thereafter plaintiff duly 
furnished defendant with proofs of death, and demanded pay- 
ment of the amount of the policy, but defendant refused to pay 
the same. Plaintiff prevailed before the justice of the peace, and 
on defendant’s appeal to the circuit court, and a trial there de 
novo before the court and a jury, there was a verdict and judg- 
ment for the plaintiff in the sum of $279.70, being the amount 
of insurance provided for by the policy, with interest thereon, 
together with 10 per cent damages and an attorney’s fee of $100 
as for vexatious refusal to pay. From this judgment defendant 
has brought the case here by appeal. 


Plaintiff, to sustain the issues on her part, introduced the policy 
sued upon, showed that the premiums had been duly paid thereon, 
made proof of the death of the insured on September 24, 1913, 
and of the demand made upon defendant company and its re- 
fusal to pay. Testimony was also adduced in plaintiff’s behalf 
respecting the value of the services of plaintiff’s attorney in the 
action. The defendant filed no answer, but sought to show that 
the insured procured the issuance of the policy by material mis- 
representations respecting her health at and prior to the issuance 
thereof, and that no obligation was assumed by the defendant 
under the policy, according to its terms, for the reason that the 
insured was not in sound health at the date of its issuance and 
delivery. Over plaintiff’s objections, defendant introduced the 
proofs of death consisting of a sworn statement of plaintiff, 
together with a certificate of one Dr. Mueller, the physician who 
attended the insured in her last illness; both of these being 
on blanks furnished by the defendant company and con- 
sisting of answers made to questions propounded by defendant. 
And likewise, over plaintiff's objections, the defendant introduced 
a certified copy of the certificate of death filed with the state 
board of health under the provisions of section 6684, Revised 
Statutes 1909, and also the written application signed by the in- 
sured when she made application for the policy. Defendant 
then called Dr. Mueller as a witness in its behalf, and sought to 
elicit from him testimony respecting the condition of the insured’s 
health at or prior to the issuance of the policy. It appears that 
his knowledge on the subject had been acquired in his professional 
capacity as the insured’s physician, and, upon objection of plain- 
tiff’s counsel on this ground, his testimony was excluded. De- 
fendant tendered into court the amount of the premiums which 
had been paid to it upon the policy. In rebuttal plaintiff adduced 
testimony tending to show that the insured appeared to be in good 
health at the time of the issuance of the policy. Plaintiff then 
called as a witness defendant’s medical examiner who examined 
plaintiff at the time of her application for the insurance and re- 
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ported thereon to defendant; and plaintiff put in evidence the 
written report of the examination signed by the witness. 

[1] I. Appellant assigns as error the action of the trial court 
in overruling its demurrer to the evidence. Appellant’s conten- 
tion in this regard proceeds upon the theory that the evidence 
conclusively establishes that, on the date of the policy and at the 
time of the application therefor, the insured was afflicted with 
the disease which it is said resulted in her death, to wit, a 
stricture of the rectum or tuberculosis of the rectum. As to this 
it should be stated at the outset that the defense predicated upon 
alleged misrepresentations made by the insured in obtaining the 
policy of insurance, consisting of alleged false answers in the 
written application therefor, was not available to defendant 
under the circumstances of the case, and that the trial court 
should have excluded this application upon plaintiff’s objection 
thereto. ‘This is for the reason that the record discloses that 
neither the application nor the substance thereof was attached 
to or indorsed upon the policy, as required by section 6978, Rev. 
Stat. 1909. By failing to comply with the statute, the defendant 
lost the right to avail itself of the application as a means for 
invalidating the policy. ‘This we have but recently held in Schuler 
vs. Metropolitan Life Ins. Co., 191 Mo. App. 52, 176 S. W. 274, 
where, in an opinion by Reynolds, P. J., the question is fully 
considered and the authorities cited and discussed. 

[2] But the policy itself contained a provision to the effect 
that no obligation. was assumed by defendant thereunder unless 
on the day thereof the insured were alive and in sound health; 
and it was competent for defendant to show in defense—as it 
sought to do—that the insured was not only not in sound health 
when the policy was issued, but was suffering from the very 
disease which resulted in her death. However, a condition of 
this character contained in a life insurance policy is affected and 
controlled by the provisions of our so-called “misrepresentation 
statute,” viz. section 6937, Rev. Stat. 1909. The rule of decision 
obtains to the effect that conditions of this character in the policy 
are unavailing to defeat the insurance, unless it appear that at 
the time of the issuance or delivery of the policy the assured was 
afflicted with a disease or diseases which caused or contributed to 
cause his death. See Salts vs. Insurance Co., 140 Mo. App. 142, 
120 S. W. 714; Lynch vs. Insurance Co., 150 Mo. App. 461, 131 
S. W. 145; Dodt vs. Insurance Co., 186 Mo. App. 168, 171 S. W. 
665; Stephens vs. Insurance Co., 190 Mo. App. loc. cit. 678, 
679, 176 S. W. 253. And whether or not the malady, if any, 
from which the assured was suffering at the time of the issuance 
or delivery of the policy, caused or contributed to cause the death 
is, by force of the statute controlling the matter, a question for 
the jury, unless indeed it be that the question is foreclosed by the 
effect of an admission of the plaintiff in the case, standing wholly 
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unexplained and unrepelled by anything whatsoever, as we held 
in the Stephens Case, supra. The case before us, however, is 
wholly unlike the Stephens Case. 


[3] It is true that in the certificate of Dr. Mueller, filed by 
plaintiff as a part of the proofs of death, the doctor states that 
the insured had been suffering from the very disease which 
caused her death for about eight or ten years. But the 
sworn statement of plaintiff, also filed as a part of the proofs 
of death, stated that the duration of the last illness was about 
two months. Furthermore, the report of defendant’s medical ex- 
aminer, showing the result of his examination of the insured at 
the time of the application for the policy, is to the effect that he 
found the insured, in his opinion, to be in good health, and that 
he recommended her as a first-class risk. Also there is the tes- 
timony adduced by plaintiff that the insured appeared to be in 
good health when the policy was issued. Such evidence un- 
questionably made the case one for the jury under our law. 
In this connection, see the recent case of Bruck vs. Insurance 
Company, 185 S. W. 753, and cases there cited. 

It follows that the demurrer to the evidence was properly 
overruled. 


[4] II. Appellant assigns as error the ruling of the trial court 
in sustaining plaintiff's objection to the testimony of Dr. Mueller, 
when called as a witness for defendant. Section 6362, Rev. Stat. 
1909, provides, among other things, that a physician or surgeon 
shall be incompetent to testify “concerning any information 
which he may have acquired from any patient while attending him 
in a professional character and which information was necessary 
to enable him to prescribe for such patient as a physician or do 
any act for him as a surgeon.” Appellant contends, however, that 
the privilege vouchsafed by the statute had been waived. Such 
alleged waiver is predicated, for one thing, upon the fact that 
when Dr. Mueller was placed upon the stand, and after appel- 
lant’s counsel had asked him a few preliminary questions, plain- 
tiff’s counsel, interposing a general objection, obtained permis- 
sion of the court to question the witness, and proceeded to pro- 
pound to him certain questions. But there is no merit in the con- 
tention that plaintiff thereby waived the privilege mentioned, for 
the reason that it clearly appears that plaintiff’s counsel sought 
merely to lay a foundation for his objection later more fully made. 

[5] But it is earnestly contended that the privilege in question 
was waived by the filing of the certificate of this physician, as a 
part of the proofs of death, pursuant to a clause in the policy as 
follows :— 

“Proofs of death under this policy shall be made upon blanks 
to be furnished by the company and shall contain answers to each 
question propounded to the claimant, physicians and other per- 
sons. * * * All the contents of such proofs of death shall be 
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evidence of the facts herein stated in behalf of, but not against the 
company.” 

There can be no doubt that where the insured, by a distinct 
provision in the policy, expressly waives the benefits of all laws 
disqualifying a physician from testifying concerning any informa- 
tion obtained by him in a professional capacity and such waiver is 
expressed to include any person who may have any interest in or 
claim under the policy, the beneficiary is bound thereby. See 
Keller vs. Home Life Ins. Co., 95 Mo. App. 627, 69 S. W. 612; 
Modern Woodmen vs. Angle, 127 Mo. App. 94, 104 S. W. 297; 
Adreveno vs. Mutual Reserve Fund Life Ass’n (C. C.) 34 Fed. 
870. But this policy contains no such provision. It merely pro- 
vides for the filing of proofs of death, on blanks to be furnished 
by the company, and purports to make the recitals therein con- 
tained evidence in the company’s behalf. And consequently the 
cases last mentioned, and other authorities of like purport which 
might be cited, do not here apply. 

In support of its contention appellant relies upon: Bolton vs. 
Inter-Ocean Life & Casualty Co., 187 Mo. App. 167, 172 S. W. 
1187; Western Travelers’ Accident Ass’n vs. Munson, 73 Neb. 
858, 103 N. W. 688, 1 L. R. A. (N. S.) 1068; 4 Wigmore on 
Evidence, § 2390. The Bolton Case, supra, decided by the Kan- 
sas City Court of Appeals, was a suit upon a policy of health insur- 
ance. The trial court admitted the testimony of the plaintiff's 
family physician, offered by defendant to show a particular fact, 
and this was assigned as error. The court said :— 

“Inasmuch as plaintiff had sent defendant this doctor’s report 
on that sickness, we think plaintiff had waived the right to object 
to this witness testifying.” 

It was held, however, that inasmuch as the fact sought to be 
proved by the witness was one which plaintiff had admitted, the 
exclusion of the testimony in question was harmless error. What 
were the circumstances under which the physician’s report was 
filed does not appear. What was said in the opinion as to waiver 
of the privilege was unnecessary to a determination of the contro- 
versy before the court, for the reason stated in the opinion itself. 
It cannot be said that the matter was one in decision in the case, 
for it was expressly stated to be immaterial to a decision therein. 
We do not regard the language thus employed as being an adjudi- 
cation of the question under consideration. 

In Western Travelers’ Accident Association vs. Munson, supra, 
proofs of death were filed, consisting of an affidavit of the plain- 
tiff, the beneficiary, and a certificate of the attending physician, 
in accordance with the provisions of the membership certificate 
sued upon. Upon the trial the attending physician was called as 
a witness by the plaintiff, and, over the objection of the defendant 
insurance company, he was permitted to testify. Upon appeal 
this was held not to be error. This case is by no means persuasive 
in support of appellant's contention. It does not appear that the 
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defendant was in any position to invoke the statute relied upon. 
See Thompson vs. Ish, 99 Mo. 160, 12 S. W. 510, 17 Am. St. 
Rep. 552; Groll vs. Tower, 85 Mo. loc. cit. 254, 255, 55 Am. Rep. 
358. And in the cases cited in the opinion, wherein the suits were 
upon contracts of insurance, the policies contained express 
waivers, as in Keller vs. Insurance Co., supra, and Modern Wood- 
men vs. Angle, supra. 

[6] In 4 Wigmore on Evidence, § 2090, to which appellant re- 
fers, it is said :— 

“The sending of a physician’s certificate, as part of the ‘proofs 
of death,’ by the beneficiary of a contract of life insurance or 
the representative of the insured, is a voluntary disclosure of the 
physician’s knowledge, though made in pursuance of contract, 
and is therefore a waiver.” 

If this is to be taken to mean that the filing of a physician’s 
certificate by a beneficiary, as a part of the proofs of death, pur- 
suant to a provision of the policy, operates as a waiver of the 
incompetency of the physician as a witness, as appellant appears 
to contend, the cases cited in support of the text, viz.: Nelson vs. 
Nederland Insurance Co., 110 Iowa, 600, 81 N. W. 807, and 
Buffalo L. 'T. & S. D. Co. vs. Knights Templars, etc., Ass’n, 126 
N. Y. 450, 27 N. E. 942, 22 Am. St. Rep. 839, wholly fail to 
support it. But we take it that the waiver mentioned is meant 
to apply only to the contents of the certificate itself. Such a 
certificate, constituting a part of the proofs of death, is admis- 
sible on the ground that the answers therein contained constitute 
admissions on the part of the beneficiary, subject, however, te 
contradiction or explanation. See Stephens vs. Insurance Co., 
supra, 190 Mo. App. loc. cit. 680, 176 S. W. 253, and cases cited. 
And the beneficiary cannot invoke the privilege here under con- 
sideration, and thereby render the certificate inadmissible for 
the purpose mentioned. But it does not follow that the filing of 
such certificate, in compliance with the terms of the policy, con- 
stitutes a waiver of the statutory incompetency of the physician 
when called as a witness by the insurance company. See Buffalo 
L. T. & S. D. Co. vs. Knights Templars Ass’n, supra; Nelson 
vs. Nederland Insurance Co., supra; Briesenmeister vs. Sup. 
Lodge, K. of P., 81 Mich, 525, 45 N. W. 977; Redmond vs. In- 
dustrial Benefit Ass’n, 78 Hun, 104, 28 N. Y. Supp. 1075, affirmed 
in 150 N. Y. 167, 44 N. E. 769; 40 Cyc. 2400. 

“The statements in the proofs of death, furnished by the bene- 
ficiary in a policy of life insurance on the patient’s life are a waiver 
of the privilege only in so far as such statements refer to the mat- 
ter claimed to be privileged.” 40 Cyc. p. 2400. 

Such certificates are not admitted upon the theory that the 
statements of the physician therein contained may be received as 
evidence coming from him to establish the truth of the matters 
therein stated, but upon the theory that the statements in the cer- 
tificate, filed as a part of the proofs of death, are to be taken as 
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admissions made by the beneficiary and to be reckoned with as 
such in the case. Such admissions are not incompetent, though 
made through the medium of the certificate of an attending phy- 
sician; but the filing of such a certificate, in order to comply with 
the provisions of the policy respecting proofs of death, does not 
operate as a waiver of the incompetency of the physician as a 
witness. See Buffalo L. T. & S. D. Co., supra; Nelson vs. Neder- 
land Insurance Co., supra. 

No valid reason appears for holding that by filing this certifi- 
cate, required by the policy to be filed, the plaintiff, for whose 
benefit the contract of insurance was made by the insured, waived 
the right to invoke the statute which renders the attending physi- 
cian incompetent to testify concerning any information acquired 
while attending the insured in a professional capacity. The case 
is not one where the statutory veil of secrecy thrown about the 
sickroom is voluntarily lifted by one otherwise entitled to invoke 
the privilege, as in Epstein vs. Railroad, 250 Mo. 1, 156 S. W. 
699; State vs. Long, 257 Mo. 199, 165 S. W. 748; Michaels vs. 
Harvey, 179 S. W. 735; McPherson VS. Harvey, 183 S. W. 653 ; 
Priebe vs. Crandall, 187 S. W. 605. And to hold that a waiver 
of the incompetency of the physician arises from the mere fact 
of the filing of this certificate in order to comply with the terms 
of the policy would be to run counter to the established rule of 
decision generally prevailing on the subject. 

We, therefore, rule this assignment of error against the appel- 
lant; and, for the reasons indicated above, we do not regard this 
ruling as “contrary to the decision” of the Kansas City Court of 
Appeals in Bolton vs. Inter-Ocean Life & Casualty Co., supra. 

III. Appellant complains of the action of the trial court in 
authorizing the jury to allow plaintiff 10 per cent damages and 
an attorney’s fee, as for vexatious refusal, on the part of de- 
fendant, to pay the amount of the insurance, under the provi- 
sions of section 7068, Rev. Stat. 1909. Our courts have gone 
very far in leaving the matter of the awarding of damages and 
attorney’s fees under the statute, as for vexatious refusal to pay, 
to the discretion of the jury, to be determined upon a survey of 
all of the facts and circumstances in the case touching the con- 
duct of the insurance company in the premises. See Brown vs. 
Railway Passenger Assurance Co., 45 Mo. loc. cit. 22; Keller vs. 
Home Life Ins. Co., 198 Mo. loc. cit. 460, 95 S. W. 903; Barber 
vs. Hartford Life Ins. Co., 187 S. W. loc. cit. 873; Coscarella 

Insurance Co., 175 Mo. App. 130, 157 S. W. 873; Stix vs. 
Indemnity Co., 175 Mo. App. 171, 157 S. W. 870; Jaggi vs. In- 
surance Co., 191 Mo. App. loc. cit. 391, 392, 177 S. W. 1064. 
But, assuming that the question is one for the jury only when the 
facts and circumstances of the case, when viewed in their entirety, 
afford some substantial evidence to support an inference that the 
refusal to pay was unjustifiable and vexatious (see Weston vs. 


Insurance Co., 191 Mo. App. 282, 177 S. W. 792; Patterson vs. 
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Insurance Co., 174 Mo. App. loc. cit. 44, 160 S. W. 59; Jaggi vs. 
Insurance Co., supra), we are of the opinion that in the instant 
case the trial court committed no error in submitting the question 
to the jury. We cannot say, as a mater of law, that the evidence 
wholly fails to support an inference that the delay was unwar- 
ranted and vexatious within the meaning of the statute. 

[V. The trial court modified two instructions offered by de- 
fendant, by striking out certain words therefrom, and gave the 
instructions as modified. This is assigned as error. It is unneces- 
sary to set out the instructions, or to discuss the matter at length. 
It appears quite clear that the action of the court complained of 
could have constituted reversible error, if at all, only upon the 
theory that the question of misrepresentations on the part of the 
insured, in procuring the policy, was an issue in the case. And 
for the reason stated above, this defense was one not available to 
defendant. 

{7| V. Appellant also assigns as error the action of the trial 
court in permitting plaintiff's counsel, unrebuked, to make certain 
“inflammatory and unwarrantable” remarks in argument to the 
jury. But the record before us and by which alone we can be 
guided, shows no exception taken to the action of the court in 
overruling defendant’s objections to the remarks of plaintiff's 
counsel, save in one instance alone, where the remark objected to 
cannot be said to have been prejudicial. ‘The abstract of the bill 
of exceptions before us shows that in preparing the bill defend- 
ant’s counsel inserted, in proper places therefor, statements to 
the effect that exceptions were duly saved to the various rulings 
of the court complained of in this connection, but that the trial 
judge, before signing the bill, struck out all of the same, save in 
the one instance mentioned. It is said that exceptions were in 
fact duly saved to all these rulings, at the trial, and that the said 
action of the trial judge in thus settling the bill of exceptions was 
wholly unwarranted. But this is a matter not before us for review. 
Apellant has brought here this bill of exceptions, signed by the 
trial judge. As it stands it imports verity, and can alone be 
looked to by us concerning matters of exception. See Murphy vs. 
Cooperage Co., 168 Mo. App. 11, 151 S. W. 191. And as it fails 
to show any exception saved to the action of the court in over- 
ruling defendant’s objections to any remarks of plaintiff’s coun- 
sel that could be denominated prejudicial, we must rule this assign- 
ment of error against appellant. 

Since we have found no reversible error in the record, the 
judgment should be affirmed. It is so ordered. 

Reynolds, P. J., and Thompson, J., concur. 
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LEHMAN, J. 

The plaintiff has recovered judgment in an action brought by 
her as beneficiary of an insurance policy issued upon the life of 
her daughter. ‘The answer sets up that the insured in her appli- 
cation for insurance made false and. fraudulent answers in writ- 
ing to questions contained in the application, and signed these 
answers, and that the applicant— 
“therein and thereby declared, on behalf of herself and of every 
person who should have or claim any interest in any insurance 
made thereunder, that she had carefully read each and all of said 
answers, they were each written as made by her, that each of 
them was full, complete, and true, and that to the best of her 
knowledge and belief she was a proper subject for life insurance ; 
said applicant further declared therein that each and all of her 
said answers were made by her to obtain said insurance, and that 
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she understood and agreed that they were each material to the 
risk, and that the defendant, believing them to be true, would 
rely and act upon them.” 

The answer further sets forth that, as soon as the defendant 
had notice of the falsity of the statements and representations, it 
elected to rescind the contract of insurance. 

At the trial it appeared that the’ insured had signed an applica- 
tion on which the questions were printed, and on which a num- 
ber of the written answers to the questions were false. Moreover, 
there is no doubt that each of the questions and answers related 
to a material fact, and that, if the insured made these answers, 
she must have known that they were false. The plaintiff, how- 
ever, produced testimony to show that the beneficiary had an- 
swered the questions correctly, but the medical examiner had 
entered the wrong answers on the blank, and the beneficiary 
signed the application without reading it over. This testimony 
was denied, but apparently the jury believed the plaintiff’s testi- 
mony. ‘The main question presented by this appeal is whether 
such testimony was admissible, and, if true, could constitute a 
defense to this action. 

Under section 58 of the Insurance Law :— 

“All statements purporting to be made by the insured shall in 
the absence of fraud be deemed representations and not war- 
ranties.”’ 

The defendant is therefore bound by its contract, unless it 
proves that the applicant made the statements contained in the 
written answers fraudulently. Ordinarily, of course, where a 
party seeks to rescind a contract on the ground of fraud, the 
other party may introduce evidence to show that there was no 
fraud, and also evidence to show that the party which claims to 
have been defrauded was in fact not misled. This rule has, how- 
ever, no application to the present case. The contract itself pro- 
vides that :— 

“The policy and the application therefor constitute the entire 
contract; between the parties.” 

And a copy of the written application was attached to the 
policy when delivered. Moreover, section 58 of the Insurance 
Law provides that :— 

“Every policy of insurance issued or delivered within the state 
on or after the first day of January, 1907, by any life insurance 
corporation doing business within the state shall contain the entire 
contract between the parties and nothing shall be incorporated 
therein by reference to any constitution, by-laws, rules, application 
or other writings unless the same are indorsed upon or attached to 
the policy when issued; and all statements purporting to be made 
by the insured shall in * * * absence of fraud be deemed rep- 
resentations and not warranties. Any waiver of the provisions 
of this section shall be void.” 

By virtue of the express provisions both of the contract of 
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insurance and of the statute, the application signed by the in- 
sured has therefore become a part of the contract. The applicant 
has under her own signature agreed that :— 

“I have carefully read each and all of the above answers, that 
they are each written as made by me, that each of them is full, 
complete, and true, and that to the best of my knowledge and 
belief 1 am a proper subject for life insurance, and I understand 
and agree that they are each material to the risk, and that the com- 
pany, believing them to be true, will rely and act upon them.” 

The plaintiff now is apparently on the horns of a dilemma. If 
the answers as signed by the applicant are true, then the proof 
shows as a matter of law that they were made fraudulently, and 
that the defendant relied on them. If they are not true, the plain- 
tiff must contradict the terms of the contract signed by the appli- 
cant, and the very contract upon which the plaintiff is now claim- 
ing, and upon which she has recovered judgment. ‘There is, how- 
ever, a line of cases, culminating in the case of Sternaman vs. 
Metropolitan Life Insurance Co., 170 N. Y. 13, 62 N. E. 763, 57 
L. R. A. 318, 88 Am. St. Rep. 625, in which the courts, while 
recognizing the apparent dilemma, have yet allowed the bene- 
ficiary of a policy to prove that answers to questions, which were 
incorporated in the policy and made warranties by the terms of 
the policy, were not given as written down, on the theory that 
the examiner is an agent of the company, that his knowledge of 
the true facts must be imputed to his principal, and that the 
principal is therefore estopped from urging the defense of fraud 
or breach of warranty. In the Sternaman Case, supra, the court 
adopted the language of the Supreme Court of the United States 
in the case of Insurance Co. vs. Wilkinson, 13 Wall. 222, 20 L. 
Ed. 617 :-— 

“This principle does not admit oral testimony to vary or con- 
tradict that which is in writing, but it goes upon the idea that the 
writing offered in evidence was not the instrument of the party 
whose name is signed to it; that it was procured under such cir- 
cumstances by the other side as estops that side from using it or 
relying on its contents; not that it may be contradicted by oral 
testimony, but that it may be shown by such testimony that it 
cannot be lawfully used against the party whose name is signed 
to it.” 

The court of appeals held that this principle was applicable to 
a case where the applicant had signed an application which con- 
cluded with the words :— 

“* %* * Tt is hereby declared, agreed, and warranted by the 
undersigned that the answers and statements contained in the 
foregoing application, and those made to the medical examiner, 
as recorded in parts A and B of this sheet, together with this 
declaration, shall be the basis and become part of the contract of 
insurance with the Metropolitan Life Insurance Company; that 
they are full and true and are correctly recorded, and that no 
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information or statement not contained in this application and in 
the statements made to the medical examiner, received or acquired 
at any time by any person, shall be binding upon the company, or 
shall modify or alter the declaration and warranties made therein ; 
that the persons who wrote in the answers and statements were 
and are our agents for the purpose, and not the agents of the 
company, and that the company is not to be taken to be responsi- 
ble for its preparation or for anything contained therein or 
omitted therefrom; that any false, incorrect, or untrue answer, 
any suppression or concealment of facts in any of the answers, 
any violation of the covenants, conditions, or restrictions of the 
policy, any neglect to pay the premium on or before the date it 
becomes due, shall render the policy null and void and forfeit all 
payments made thereon.” 

That case arose, however, before section 58 of the Insurance 
Law was enacted, which provides that nothing shall be incorpo- 
rated in the policy by reference to any application or other writ- 
ings unless the same are indorsed upon or attached to the policy 
when issued. In the present case the application was required 
by the statute to be attached to the policy, while in the Sternaman 
Case there is no evidence that the insured or the beneficiary ever 
received the application or saw it after it was signed. It seems to 
me that both on principle and authority these facts differentiate 
this case from the earlier cases. 

In the case of Archer vs. Equitable Life Assurance Society, 218 
N. Y. 18, at page 23, 112 N. E. 433, 435, the court said in refer- 


ence to this amendment :— 


“A third condition existed, intimately related to those two, in- 
deed, quite the parallel of the first, namely, the warranties and 
representations made by persons insured, in the process of issuing 
the policy, might be and frequently were, as we may judicially 
know, retained continuously and exclusively by the insurers. The 
insured persons neither had nor received duplicates or copies. 
They had not incentive or opportunity from having their state- 
ments before them, through incorporation in the policy, to ex- 
amine and correct any errors in them arising through mistake, 
carelessness, ignorance, or fraud, or to terminate the policy. 
Frequently they or their beneficiaries become first conscious of 
the errors, after payment of the premiums or dues through a 
period of years, when they were alleged by the insurers, in avoid- 
ance of the obligations to pay the sums insured. We have con- 
cluded that the Legislature intended to remove and has removed 
by the section this condition.” 

It was, I think, the existence of this condition now removed by 
the Legislature, that caused the courts to announce the doctrine 
that an insurance company whose agents were told and knew 
the real facts concerning an application, but negligently or fraudu- 
lently inserted incorrect answers therein, was estopped from as- 
serting the defense that the contract as signed was unenforceable 
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because of the falseness of the representations or warranties con- 
tained therein. 

It must be remembered that the court found an estoppel in the 
Sternaman and other cases dealing with insurance policies, where 
similar facts would not give rise to an estoppel if the case had 
concerned an ordinary contract. There is an allusion to this 
distinction in the case of Miller vs. Phoenix Mutual Life Insurance 
Co., 107 N. Y. 292, at page 296, 14 N. E. 271, at page 273, where 
the court said :— 

“It is undoubtedly the general rule that a written contract 
signed by a party thereto and containing the terms and conditions 
of an agreement, is conclusive upon him, and that he will not be 
permitted to show, in avoidance thereof, that other stipulations 
were made at the time of, or before its execution, which would 
vary, alter, or contradict the provisions of the written instrument. 
Neither is it generally a defense to an action founded upon such 
agreement, that the party did not read the contract, or was igno- 
rant of its contents, or that it was prepared by the party claiming 
the benefit of it, unless he also shows that his signature thereto 
was obtained by misrepresentation or fraud. In the case, how- 
ever, of life insurance policies it is the settled doctrine of the 
modern cases that where the application for insurance is drawn 
up by the agent of the insurer, and the answers to the interroga- 
tions contained therein are inserted by him at his own suggestion, 
without fraud or collusion on the part of the assured, the insurer 
is estopped from controverting the truth of such statements, or 
the interpretation which it has given to the answers actually made 
by the applicant, in an action upon the instrument between the 
parties thereto. Plumb vs. Cattaraugus Ins. Co., 18 N. Y. 392 
[72 Am. Dec. 526]; Rowley vs. Empire Ins. Co., 36 N. Y. 550; 
Baker vs. Home Life Ins. Co., 64 N. Y. 648.” 

In the case of Hook vs. Michigan Mutual Life Insurance Co., 
44 Misc. Rep. 478, 90 N. Y. Supp. 56, the plaintiff sued upon a 
policy where the application contained false answers, and where 
copies of the application and medical examination were delivered 
with the policy. The court at Special ‘erm in a careful opinion 
reviewed all decisions in which an estoppel has been found, and 
distinguished those cases on the ground that :-— 

“In none of” the earlier “cases does it appear that copies of 
the application and medical examination were delivered * * * 
as in this case.” 

The same distinction exists, of course, in this case. Just as in 
the Hook Case copies of the application, including the medical 
examination, were apparently delivered with the policy, and noth- 
ing was said by the agent or examiner to mislead the applicant, 
or to prevent her from examining the application when the policy 
was delivered to her. In that case the court said :— 

“Before accepting and paying for the policy it was incumbent 
upon the insured or the plaintiff to examine the same. It was 





Life.] Bollard vs. New York Life Ins. Co. 287 


for this purpose that copies of the application and questions and 
answers were attached to the policy and delivered therewith. 
Good faith toward the defendant as well as reasonable care on the 
part of the plaintiff required an examination of the contract, and 
a failure to make such examination constituted laches on the part 
of the plaintiff which precludes him from asserting an estoppel 
against the defendant.” 

That case was affirmed by the Appellate Division, Third De- 
partment, without opinion (139 App. Div. 922, 123 N. Y. Supp. 
112), and seems to correctly represent the law. The SupremeCourt 
of the United States in the case of New York Life Insurance Co. 
vs. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934, has 
arrived at the same conclusion, and has distinguished the case of 
Insurance Co. vs. Wilkinson, 13 Wall. 222, 20 L. Ed. 617. See, 
also, Carmichael vs. John Hancock Life Ins. Co., 116 App. Div. 
291, 101 N. Y. Supp. 602 (Appellate Division, First Department), 
to the same effect. 

In the present case we not only have the fact that copies of 
the application, with the medical examination, were delivered to 
the insured and remained in her possession, but we also have the 
fact that the Legislature has expressly provided that this must be 
done for the protection of the insured, and that, when this is done, 
the policy and the papers so delivered are the whole contract. It 
was the evident purpose of the Legislature that each party to the 
contract was to receive complete copies of the contract, so that 
there might be no dispute as to what the contract contained, or 
what it was intended to contain. It would certainly seem anoma- 
lous if, under such circumstances, a defendant, who has com- 
plied with the statute, were estopped from using the contract or 
relying on its contents, merely because the other side had not ex- 
amined or read the contract and relied upon the expectation that 
its contents would conform to oral statements. See, also, Rus- 
sell vs. Pru. Ins. Co., 176 N. Y. 178, 68 N. E. 252, 98 Am. St. 
Rep. 656, and McClelland vs. Mutual Life Ins. Co., 217 N. Y. 336, 
111 N. E. 1062. 

Judgment should therefore be reversed, with $30 costs, and com- 
plaint dismissed, with costs. All concur. 
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Howard and Woodward, JJ., dissenting in part. 


Appeal from Trial Term, Onondaga County. 

Action by Herman Rakov against the Bankers’ Life Insurance Com- 
pany of New York. Judgment for defendant, and plaintiff appeals. 
Affirmed. 

See, also, 164 App. Div. 645, 150 N. Y. Supp. 55. 


Argued before Kellogg, P. J., and Lyon, Howard, Woodward, and 
Cochrane, JJ. 


Nash, Britcher & Eckel, of Syracuse (John F. Nash, of Syracuse, 
of counsel), for Appellant. 
Thomson & Byrne, of Syracuse (C. V. Byrne, of Syracuse, of 
counsel), for Respondent. 
PER CurRIAM. 
Order and judgment affirmed, with costs, on the opinion of 
Smith, P. J., in Rakov vs. Bankers’ Life Ins. Co., 164 App. Div. 
645, 150 N. Y. Supp. 55. All concur, except Howard, J., dissent- 
ing in opinion, in which Woodward, J., concurs. Kellogg, P. J., 
and Lyon, J., also vote to reverse the findings of fact, on the 
ground that they are against the weight of the evidence, upon the 
opinion of Kellogg, J., upon the former appeal. 


Howarp, J. (dissenting). 

I dissent, and feel that I ought to state my position :— 

On March 27, 1911, Rachel Rakov made application to the 
defendant company herein for life insurance. On May 12, 1911, 
the company wrote a policy on her life for the sum of $2,000, 
payable to her son, Herman Rakov, beneficiary, the plaintiff herein. 
May 12, 1912, exactly one year from the date of the policy, she 
died. The company refused to pay the amount for which she was 
insured, and this suit is brought on the policy. The defendant 


* Decision rendered, Dec. 28, 1916. 162 N. Y. Supp. 539. 
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refuses payment because of two alleged untruthful representa- 
tions made by the insured in her application for the policy. These 
alleged misrepresentations were answers to questions put to her. 
The first question is :— 

“Have you ever applied to any company, society, or agent for 
life, accident, or health insurance without receiving a policy of 
the exact kind, amount, and at the premium applied for?” 

The second question is :— 

“Has any medical examiner given an unfavorable opinion of 
your physical condition with reference to life insurance ?” 

To each of these questions the insured answered, “No.” Asa 
matter of fact four previous applications for insurance upon the 
life of Rachel Rakov, or what: purported to be applications, had 
been made and rejected. 

The insured was born in Russia. At the time of her applica- 
tion for the policy in suit she was about fifty-five years of age. 
She could neither read nor write nor speak the English language. 
She talked in Yiddish. She could not sign her name, either in 
English or Yiddish, but made her mark. She conversed on all 
occasions with the insurance agents (those who did not speak 
Yiddish) and with the examining physicians, through an inter- 
preter. Before her application for the policy in suit, she had 
taken out and then carried insurance in the Penn Mutual Life. 

The case has been before this court on a previous appeal. 164 
App. Div. 645, 150 N. Y. Supp. 55. Two opinions were written 
on the first appeal, but a majority of the bench did not concur in 
either opinion, so that the law of the case has not yet been estab- 
lished by this court. 

This action has been three times tried, and three juries have 
determined in favor of the plaintiff. Three juries have found 
substantially that the insured did not understand that she had 
ever made previous applications for insurance in other companies, 
or had ever been rejected. Each of these juries has found, in 
effect, that the insured was imposed upon by one Joseph, an in- 
surance agent, and by one of the daughters of the insured; that 
they perpetrated a fraud-upon the insured, and kept her in utter 
ignorance of the nature of the medical examinations which were 
being made, and of the application papers which they were caus- 
ing her to sign. 

The plaintiff contends that these persons falsely represented to 
the insured that the examinations were being made and the trans- 
actions had by the Penn Mutual Life for the purpose of discover- 
ing the condition of Mrs. Rakov’s health at that time. A careful 
examination of the evidence has led me to the conclusion that this 
court ought not to interfere with the verdict of this third jury so 
far as it has determined the facts in this case. We have recently 
announced the attitude of this court towards the verdict of three 
successive juries arriving at the same conclusion. Rice vs. Cum- 


mings Construction Co., 169 App. Div. 832, 155 N. Y. Supp. 766. 
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Unless this court is to stultify itself, proclaiming a principle one 
day and repudiating it the next, it must abide by the verdict of 
the jury in this case. Sometimes the verdicts of juries amaze the 
appellate courts and are incomprehensible to their minds. But 
judges who sit in review are prone to forget that juries sit in 
the presence of witnesses; that they have an opportunity to study 
the countenance, observe the manner, and estimate the individu- 
ality of each person who testifies. In arriving at the truth of the 
case, the trial juror has surpassing advantages over the appellate 
judge. In many instances words, transplanted into print, portray 
only feebly the impression conveyed by the witness; for the 
speech of an upright citizen looks no more fair on paper than the 
words of the perjurer and thief. Therefore the policy of the law 
has wisely left the final determination of most questions of fact 
to the arbitrament of juries, where twelve common citizens sit in 
the atmosphere of the trial and weigh, not only the words, but the 
character, of the witnesses. 

I assent to the doctrine pronounced by Presiding Justice Smith, 
when this case was here before, to the effect that a misrepresenta- 
tion of a material fact vitiates the policy whether made know- 
ingly or not. But, assuming this to be the rule, it then becomes 
necessary for us to determine, as a matter of law, whether there 
were any misrepresentations in the application for this insurance 
policy. In determining this question I am adopting the jury’s 
solution of the facts. In the manner that the case was submitted, 
and under the charge of the trial judge, the verdict shows that 
the jury must have found that the insured was unaware that she 
had ever previously made application for insurance, unaware that 
she had ever previously been rejected, unaware that she had ever 
been examined by doctors for that purpose. The jury must have 
concluded that Rachel Rakov was utterly unconscious that she 
had signed papers purporting to be applications for insurance or 
that she ever intended to make such applications. 

Taking these findings of fact as a basis for our reasoning, can 
it be said, as a matter of law, that the insured ever had made ap- 
plication for insurance, or had ever been rejected? I think not. 
The paper prepared in each instance by the insurance agent, 
Joseph, at the instigation of the daughter, Wolson, and which in 
form was an application for insurance, was not, in fact, Mrs. 
Rakov’s application. Mrs. Rakov was not addressing any com- 
munication whatever to the company; she was not attempting to 
enter into contractual relations of any nature with the company :‘ 
she was not asking them to insure her; she was attempting to 
have no transactions with them. The paper was not her applica- 
tion; if it was anything, it was Joseph’s application. 

It is, beyond question, impossible for a person to enter into a 
contract, or attempt to enter into a contract, with another person 
or corporation without knowing it. A contract cannot be made 
unless the minds of the parties meet, and their minds cannot meet 
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when one of the parties has no mind on the subject, knows noth- 
ing about it, is wholly unaware even of the existence of the other 
party. Suppose the application had been completely a forgery; 
concededly so. Suppose Joseph and the daughters had never gone 
into the presence of Mrs. Rakov at all, or talked with her about 
the matter at any time. Suppose she had never touched the 
pencil which made the mark purporting to be her signature. Sup- 
pose the alleged application had been wholly concocted and pre- 
pared in a distant city. In such a case could it be said, as a 
matter of law, that Mrs. Rakov had made an application, and 
that her application had been rejected? Surely not. If design- 
ing persons have sent spurious documents to various insurance 
companies, which documents were considered genuine by the com- 
panies, and on which they have acted, this in no manner affects 
the insured in this policy. She had not made application; she 
had not been rejected. ‘Therefore her answers were truthful. 
The supposed application was a nullity; its rejection was mean- 
ingless. The supposed rejection related in no manner to Mrs. 
Rakov, for the application emanated in no wise from her. She 
had not made application for insurance; nobody had made appli- 
cation. ‘The conspirators had imposed a forgery and a fraud 
upon the companies. ‘The companies were deceived, and went 
through the form, in each instance, of rejecting what they sup- 
posed to be an application. But it was not an application. So 
far as Mrs. Rakov went, it was wholly a fabrication and a non- 
entity. 

It has been repeatedly held in will cases, and it is the law of 
the state, that a paper purporting to be a will, executed by an 
aged, infirm, and incompetent person, through the connivance 
and influence of designing individuals, is not the will of the 
alleged testator, is not his act or declaration, but the will and act 
of those who exercised the undue influence and domination over 
him. And in such cases, even though the signature be his genuine 
signature, signed by his own hand, if the circumstances surround- 
ing the signing of the paper are such as to convince the court 
that the paper is not his free act and declaration, but the act of 
those whose influence induced him to sign it, the courts will reject 
the document as fraudulent and spurious. The fact that the in- 
sured in the matter before us went through the mechanical opera- 
tion of making her mark on the application infuses no validity 
into the paper. It must have been done understandingly; she 
must have known what the paper was that she was signing—its 
character, its effect, its entire import; otherwise, the act of mak- 
ing her mark was an empty ceremony and wholly meaningless. 
Can it be held that the contract of the insured with this defendant 
is vitiated and destroyed and rendered void because schemers and 
conspirators have presented forgeries and impositions to other 
insurance companies on other occasions, purporting to emanate 
from this insured—papers wholly invalid, wholly fictitious, 
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wholly unknown and foreign to the insured? Surely this cannot 
be the law. If this were so, the most solemn acts of persons, con- 
cerning the most important business matters of their lives, could 
be rendered meaningless and void by the hand of designing 
persons. 

There may be room for a difference of opinion as to the facts; 
but, accepting the findings of fact as determined by the jury, it is 
my conclusion that the several alleged applications by the insured 
for life insurance in other companies were not, in the eyes of the 
law, the applications of Rachel Rakov, and that the several rejec- 
tions of these alleged applications were not rejections of applica- 
tions made by her, and the several alleged unfavorable opinions 
by physicians concerning her physical condition were not made 
with reference to any life insurance for which she had applied, 
and that, therefore, she answered truthfully the questions which 
were put to her at the time she made application for the insurance 
herein, and that the policy written is sound, and that the plain- 
tiff ought to recover. 

Woodward, J., concurs. 


——_—___ ——- ¢ eo — -—-- 


NEW YORK LIFE INS. CO. vs. SCHEUER et at. 
(3 Div. 202.)* 


(Supreme Court of Alabama.) 


2. INSURANCE—POLICY—MODIFICATION—VALIDITY. 


A provision of a policy, attempting to contradict or qualify the right of 
the parties to subject a policy loan agreement to the government of 
the laws of the state of New York, could be subsequently changed 
or modified by the parties. 


(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. 
§ 144[1].) 


3. INSURANCE—POLICY LOAN AGREEMENT—WHAT LAW 
GOVERNS. 


Where insured applied for and received a policy in Minnesota, providing 
that he might obtain cash loans on the sole security of the policy 
and accumulations on written request after it had been in force two 
full years, if premiums were paid, etc., in accordance with the 
company’s existing form of policy loan agreement, such agreement, 
executed about six years thereafter, when insured resided in this 
state, providing that the application therefor was made at the insurec’s 
home office in the city of New York, and that the loan agreement 
was made and delivered there, and that the principal and interest 
were payable there, and that the contract was made pursuant to the 
laws of the state of New York, the policy loan agreement, in the 

* Decision rendered, Nov. 16, 1916. Rehearing denied, Dec. 30, 1916. 

73 South. Rep. 409. 
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absence of any contradictory provision in the policy contract, was a 
separate distinct contract from that evidenced by the policy, and by 
the express declaration of the parties was governed by the laws of 
the state of New York. 


(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147[1].) 


4. INSURANCE—POLICY LOAN AGREEMENT—DISCRIMINA- 
TION—COMPUTATION OF RESERVE—EXTENDED _IN- 
SURANCE. 


A policy of life insurance for an accumulation period of twenty years 
provided that the insured might obtain cash loans on the sole security 
of the policy and its accumulations, in accordance with the com- 
pany’s then existing policy loan agreement, and that, on default of 
premium and when there was no indebtedness the insurance should 
automatically continue from the date due as term insurance accord- 
ing to the time for which premiums had been paid, or that 
in such case insurance for the net amount which would have been 
payable as a death claim on the due date of premium, etc., would 
continue therefrom, as term insurance for such time as any excess 
of three-fourths of the reserve would purchase at the age of the 
insured on such date. Held, that the insurer could not discriminate 
against policyholders borrowing on their own policies by a method 
of settlement allowing only three-fourths of the reserve, so as to 
arbitrarily shorten the time of extended insurance, so that, where 
the full reserve would have extended the policy beyond the insured’s 
death, the assignee of his beneficiary could recover. 


(For other cases, see Insurance, Cent. Dig. § 938; Dec. Dig. § 367[2].) 
Appeal from City Court of Montgomery; Gaston Gunter, Judge. 


Bill by M. Scheuer and others, doing business as Scheuer & Wise, 
against tne New York Life Insurance Company, to pay to orators the 
true amount due on said policy. Decree for complainants, and re- 
spondent appeals. Affirmed. 


W. L. Martin, of Montgomery, for Appellant. 
Charles L. Harold, of Montgomery, for Appellees. 


NORRIS vs. NEW ENGLAND MUT. LIFE INS. CO. 
(4 Div. 620.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—FORFEITURE CLAUSE IN LIFE POLICY—AP- 
PLICATION. 

The forfeiture clause for nonpayment of “any premium” in life policy, 
where application being a part of contract provided that insurance 
should not take effect “unless and until” first payment was made, 
applied to initial premium. 

(For other cases, see Insurance, Cent. Dig. § 891; Dec. Dig. § 349[1].) 


* Decision rendered, Nov. 24, 1916. Rehearing denied, Dec. 30, 1916. 
73 South. Rep. 377. 








294 Insurance Law Journal, Vol. 49. { Mar., 1917. 


2. INSURANCE—ENTIRE CONTRACT CONTAINED IN POLICY 
—FORFEITURE CLAUSE. 


A forfeiture clause clearly expressed in application for life policy, ap- 
plication being made a part of policy contract, does not violate Code 
1907, § 4579, requiring entire contract to be plainly expressed in 
policy. 


(For other cases, see Insurance, Cent. Dig. § 891; Dec. Dig. § 349[1].) 


3. INSURANCE—FORFEITURE FOR NONPAYMENT OF PRE- 
MIUM—VALIDITY OF PROVISION. 

Clauses providing for forfeiture of life policy for nonpayment of 
premium, while valid, are not favored in law, and circumstances 
indicating waiver of forfeiture will be liberally construed. 

For other cases, see Insurance, Cent. Dig. § 891; Dec. Dig. § 349[1].) 


4, INSURANCE — FORFEITURE FOR NONPAYMENT OF 
PREMIUM—NOTES GIVEN FOR PREMIUM. 


Where insured gave his notes for premium on life policy, which were 
accepted by the company, but not paid before insured’s death, a 
forfeiture clause for nonpayment being contained in policy, the 
fact that nonpayment of notes would avoid policy having been called 
to insured’s attention by receipts and letters, and forfeiture not 
having been waived, no recovery could be sustained by beneficiary. 

(For other cases, see Insurance, Cent. Dig. §§ 897, 898; Dec. Dig. 
§ 349[3].) 


Appeal from Circuit Court, Houston County; H. A. Pearce, Judge. 

Action by Allene Louise Norris against the New England Mutual 
Life Insurance Company. Judgment for defendant and plaintiff appeals. 
Affirmed. 


Knox, Acker, Dixon & Stewart, of Talladega, for Appellee. 
T. M. Espy and Farmer & Farmer, all of Dothan, for Appellant. 


SUPREME LODGE OF WORLD, LOYAL ORDER OF 
MOOSE, vs. KENNY. (6 Div. 172.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—FRATERNAL ORDER—CHARTERED LODGE— 
INITIATION. . 


A local lodge chartered by the Supreme Lodge of the World, Loyal 
Order of Moose, organized as a fraternal and benevolent order, 
and to assist the widows and orphans of deceased members, etc., 
whose ritualistic ceremonies, including the initiation of candidates, 
were prescribed by the Supreme Lodge, and which was instructed in 
ritualistic work by a Supreme Instructor appointed by the Supreme 
Dictator, whose members became members of ‘the Supreme Lodge, 

entitled to certain sick and death benefits, and whose appliances used 





* Decision rendered, Nov. 16, 1916. Rehearing denied, Dec. 30, 1916. 
73 South. Rep. 519. 
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in certain electrical stunts in the initiation of candidates had been 
approved by the Supreme Instructor, acted in such initiation as an 
agent of the supreme Lodge. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


3. INSURANCE—FRATERNAL ORDER—POWER OF LOCAL 
LODGE—INITIATION. 

In an action for damages for the death of one killed while being initiated 
by a local lodge as a member of the Supreme Lodge, held, on the 
evidence, that it could not be said as a matter of law that the local 
lodge did not have apparent authority to make certain electrical 
stunts part of its initiatory work. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


4. INSURANCE—LOCAL LODGE—INITIATION—RELIANCE ON 
APPARENT AUTHORITY. 


In such case the intestate, a stranger, while a candidate for membership 
in the order, had a right to rely upon the apparent authority of the 
local lodge to make certain electrical stunts part of his initiation. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. 697.) 


Appeal from City Court of Birmingham; C. W. Ferguson, Judge. 


Suit by Thomas P. Kenny, as administrator of the estate of Donald 
A. Kenny, deceased, against the Supreme Lodge of the World, Loyal 
Order of Moose, Birmingham Lodge No. 432, Loyal Order of Moose, 
and certain officers of the lodge. Judgment directed in favor of the 
Birmingham Lodge No. 432, Loyal Order of Moose, and the individual 
defendants, and judgment rendered against defendant Supreme Lodge of 
the World, Loyal Order of Moose, and it appeals. Affirmed. 


Arthur H. Jones, of Chicago, Ill, and Allen & Bell and Burgin, 
Jenkins & Brown, all of Birmingham, for Appellant. 
Harsh, Harsh & Harsh, of Birmingham, for Appellee. 


AMERICAN NAT. LIFE INS. CO. vs. WHITE. (No. 51.)* 


(Supreme Court of Arkansas.) 


5. INSURANCE—EVIDENCE—CORONER’S VERDICT—SUBMIS- 
SION WITH PROOF OF DEATH. 

Where a life insurance policy did not require the testimony and verdict 
at a coroner’s inquest to be submitted with proofs of death, the 
voluntary submission thereof with such proofs did not render them 
admissible in an action on the policy, though if the policy required’ 
them to be submitted, they would be admissible in a subsequent action 
on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1691, 1693; Dec. Dig. 
§ 659[1].) 


* Decision rendered, Dec. 18, 1916. 191 S. W. Rep. 25. 
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6. INSURANCE—ACTIONS ON POLICY—QUESTIONS FOR JURY 
—VIOLATION OF LAW. 

In an action on a policy insuring the life of one killed in an altercation, 
which policy provided that it should be void if the insured lost his 
life while violating the law, where the evidence was conflicting, 
whether the homicide was legally justifiable was for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, 1764; Dec. 
Dig. § 668[11].) 


7. INSURANCE—LIFE INSURANCE—VIOLATION OF LAW. 

If the assured’s adversary was guilty of unjustifiable homicide in killing 
assured, the latter’s death is not within the exception of a policy 
against death while violating the law, but if the circumstances ren- 
dered the killing justifiable, there was a violation of law within the 
exception. 

(For other cases, see Insurance, Cent. Dig. § 1149; Dec. Dig. § 443.) 


8. INSURANCE—ACTIONS ON POLICIES—ATTORNEY’S FEES— 
EXCESSIVE CLAIMS. 

In an action on a life policy, where there was a small sum due from 
assured at her death, which by the terms of the policy was to be 
deducted from the amount thereof, the fact that such sum was in- 
cluded in the sum prayed for, but was treated at the trial as not in 
issue, and was excluded by the jury from the recovery, does not 
defeat the right to attorney’s fees; the insurance company not having 
tendered the amount of the policy less such sum. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, Pulaski County; G. W. Hendricks, Judge. 
Action by Marie White against the American National Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Troy W. Lewis, of Little Rock, for Appellant. 
W. H. Pemberton, of Little Rock, for Appellee. 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD vs. 
HODGES.* 


(Supreme Court of Florida.) 


4. INSURANCE—CONDITIONS PRECEDENT—PERFORMANCE— 
PLEADING. 

The performance of conditions precedent may be averred generally by 
either party in an action. 

(For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815[1].) 

5. INSURANCE — FRATERNAL INSURANCE — ACTIONS — BUR- 
DEN OF PROOF. 

In a civil action upon a certificate of life insurance, where the defense 
was that the insured came to his death by suicide, the burden of 


* Decision rendered, Dec. 12, 1916. 73 South. Rep. 347. Syllabus 
by the Court. 
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proof is upon the party averring the suicide, but need not be estab- 
lished to the satisfaction of the jury beyond a reasonable doubt, but 
the evidence of suicide should preponderate in support of that con- 
tention to meet the burden of proof. 

(For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. §§ 817[3], 
819[4].) 


6 INSURANCE—FRATERNAL INSURANCE—VERDICT—SUFFI- 
CIENCY. 

Where in a civil case the evidence of suicide is entirely circumstantial 
and is not so complete in its probative value as to exclude an 
hypothesis inconsistent with the theory of death by suicide, a 
verdict against the party upon whom the burden of maintaining a 
plea of death by suicide rested will not be disturbed as being contrary 
to the evidence. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 


7. INSURANCE— FRATERNAL INSURANCE — ACTIONS — EVI- 
DENCE—VERDICT. 


Evidence examined and found sufficient to support the verdict. 
(For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819[1].) 


Error to Circuit Court, Columbia County; Mallory F. Horne, Judge. 

Action by Mabel W. Hodges against the Sovereign Camp of the 
Woodmen of the World, a corporation. There was a judgment for 
plaintiff, and defendant brings error. Affirmed. 


Jos. A. Edmundson and W. C. Hodges, both of Tallahasse, for 
Plaintiff in Error. 
R. T. Boozer, of Lake City, for Defendant in Error. 


COLUMBIAN NAT. LIFE INS. CO vs. MULKEY. 
(No. 55.)* 


(Supreme Court of Georgia.) 


2. INSURANCE—ACTIONS—DEFENSES. 


In an action on an insurance policy, the defense that the contract of 
insurance is void because obtained by fraud practiced on the in- 
surer by the insured may be pleaded without repaying or offering to 
repay the premiums or any part thereof received by the insurer on 
the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. 
Dig. § 615.) 


Certified Questions from Court of Appeals. 

Action by Janie Mulkey against the Columbian National Life In- 
surance Company. There was a judgment for plaintiff. and defendant 
brings error. On question certified by Court of Appeals. Question 
answered. 


Pe Decision rendered, Oct. 21, 1916. 91 S. E. Rep. 106. Syllabus by the 
ourt. 
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The Court of Appeals desires instructions from the Supreme Court 
upon the following questions involved in this case :— 

“1. Where it is sought to interpose the defense that the contract of 
insurance was void because it was obtained by fraud, are the provisions 
of section 4305 of the Civil Code applicable in the same manner as to 
other contracts? And can the defense that the policy of insurance was 
obtained by fraud be presented where it appears that there was no 
restoration of such thing of value as was received by the company in 
exchange for the policy, nor any effort to restore, prior to that included 
in the defendant’s answer? 

“2. Can a plea that a contract of insurance was obtained by fraud 
be presented without any previous effort to restore the status quo, though 
there be included in the plea an offer to return? Is it necessary to make 
such an offer at any time, as a prerequisite to asserting the invalidity of 
the policy on account of fraud?” 


Colquitt & Conyers, of Atlanta, for Plaintiff in Error. 
Horton Bros. and Anderson & Rountree, all of Atlanta, for De- 
fendant in Error. 


WILLIAMS vs. EMPIRE LIFE INS. CO. Er at. (No. 156.)* 


(Supreme Court of Georgia.) 


INSURANCE—LIFE INSURANCE—POLICIES—VALIDITY. 

Under the evidence as contained in the statement of facts agreed upon 
by the parties, the court, to whom the case was submitted without 
the intervention of a jury, did not err in rendering a judgment in 
defendant’s favor. 


(l’or other cases, see Insurance, Cent. Dig. § 234; Dec. Dig. § 137[2].) 


Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 

Action by Mollie Williams, administratrix, against the Empire Life 
Insurance Company and others. There was a judgment for defendants, 
and plaintiff brings error. Affirmed. 

This case was submitted to the court for trial without the inter- 
vention of a jury, upon the statement of facts agreed upon by the 
parties, which, omitting the immaterial parts, was as follows :— 

The defendant was a life insurance corporation under the laws of 
Georgia. The insured, Barnett Williams, died intestate on July 18, 1913. 
The plaintiff was the legally qualified administratrix of his estate, and 
had a right to maintain this action. A true copy of the policy attached 
was to the petition. The plaintiff had complied with the law and with 
the terms of the policy relative to notice and proofs of death. The 
original application upon which the policy was issued is a part of the 
agreement of facts. At the time the insured made said application he 
was apparently in good health, and the examining physician did not 
detect any trouble or disease existing. The policy sued on was delivered 
on July 15, 1913, after having been approved for issuance by the com- ' 
pany on July 10, 1913. At the time the policy was delivered the insured 


* Decision rendered, Dec. 12, 1916. 91 S. E. Rep. 44. Syllabus by the 
Court. 
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was desperately ill from appendicitis, for which, on July 14, 1913, he 
had been operated upon in order, if possible, to save his life; and that 
from said disease he died on July 18, 1913. He did not pay in cash 
the first premium upon the policy, but gave to the agent of the insurer 
his note for the amount of it ($23.19) upon making the application. 
The note was never paid, but was tendered back to the plaintiff, and 
demand was by the defendant for the return of the policy. The plaintiff 
refused to accept the note or return the policy. She tendered to the 
insurer the amount of the note after the death of the insured, and 
the insurer refused to accept the money so tendered. The company 
knew nothing of the illness of the insured when it sent the policy to 
its local agent for delivery, but this agent knew of the illness of the 
insured and of the operation, and delivered the policy to him with full 
knowledge of his physical condition. Plaintiff introduced the following 
receipt :— 

“Received from B. Williams, of Flowery Branch, Ga., the sum of 
twenty-three dollars and nineteen cents, being the semi-annual premium 
on policy No. 33584, due on the 10th day of July, 1913, which pays the 
premium up to the 10th day of January, 1914. This receipt, to be valid, 
must be signed by the president or secretary and countersigned by an 
authorized agent of the company. Countersigned this 15th day of 
July, 1915. 

“S. H. Rogers, Secretary. 

“H. T. Pirkle, Agent.” 


The application to the defendant for insurance was made by Barnett 
Williams, aged 20 years, on July 3, 1913, and was given to its agent, 
H. T. Pirkle. The policy was made payable to the estate of the insured, 
and was for $1,500, “for which binding receipt was given, and the 
policy to be dated July 10, 1913.” The application contained the fol- 
lowing :— 

“It is hereby agreed that all the foregoing statements and answers 
and also those | make to the company’s medical examiner are warranted 
to be full, complete, and true, and are offered to the company as a 
consideration for the contract, which shall not take effect until this 
application has been accepted by the company at the home office in 
Atlanta, Ga., and the first premium shall have been paid to and accepted 
by the company or an authorized agent during the life and good health 
of the person herein proposed for a policy. I have read a sample blank 
form of the policy applied for to be insured on the above-named plan, 
and I hereby accept the conditions of the same; and I agree that no 
statement, promises, or information made or given by the person soliciting 
or taking this application shall be binding on the company unless such 
statement, promises, or information be reduced to writing and presented 
to the officers of the company at the home office. This application and 
the policy hereby applied for, taken together, shall constitute the entire 
contract between the parties hereto.” 

In the application it appears that the following questions were asked 
the insured by the medical examiner, and the following answers given :— 

“Q. Have you any reason to believe yourself now not to be in perfect 
health? A. No. Q. Have you any appendicitis? A. No.” 

These questions and answers were made a part of the policy. The 
policy contained the following stipulations :— 

“No agent has power on behalf of the company to make or modify 
this or any contract of insurance, to extend the time for paying a 
premium, to waive any forfeiture, to bind the company by making any 
promise or making or receiving any representation or information. These 
powers can only be exercised by the president or secretary, and will not 
be delegated. This policy and the application therefor constitute the 
entire contract. This contract is made in consideration of the payment 
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in advance to the company of twenty-three and nineteen one hundredths 
($23.19) dollars, on the delivery of this policy to the insured while 
in good health, and the payment of a like amount thereafter to the 
company at its home office in the city of Atlanta, Georgia, on the 10th 
day of July and January in each and every year,” etc. 

The court rendered a judgment in favor of the defendant. The 
plaintiff made a motion for a new trial, which was overruled. 


















Thos. H. Scott, of Atlanta, and C. N. Davie and B. P. Gaillard, 
both of Gainesville, for Plaintiff in Error. 

F. A. Hooper and R. C. & P. H. Alston, all of Atlanta, for De- 
fendants in Error. 
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MICHALEK vs. MODERN BROTHERHOOD OF 
AMERICA. (No. 30957.)* 


(Supreme Court of Iowa.) 











1. INSURANCE— MUTUAL BENEFIT INSURANCE — ACTION — 
EVIDENCE. 

The admitted fact that an insured died while a member of the insuring 
association in good standing was sufficient to entitle his beneficiary 
to recover, in the absence of evidence tending to support the affirma- 
tive plea of suicide. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—QUESTION 
FOR JURY—SUICIDE. 

In an action on life insurance certificate evidence tending to support 
the affirmative plea of suicide ordinarily makes an issue upon which 
either party is entitled to go to the jury, though a case may arise where 
the showing of suicide is so clear and convincing that the court may 
find the plea to be established as a matter of law. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[3].) 

4. INSURANCE— MUTUAL BENEFIT INSURANCE — SUICIDE— 
QUESTION FOR JURY. 

In an action upon a certificate of life insurance, evidence held to make 
insured’s suicide a question for the jury. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[3].) 


5. INSURANCE—DEFENSE OF SUICIDE—BURDEN OF PROOF. 

In an action upon a certificate of life insurance, defense of suicide, an 
expressly excepted risk, is an affirmative defense, the burden of 
establishing which by proof of facts excluding every reasonable 
hypothesis of natural death, is upon the insurer. 


(For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817[3].) 
6. INSURANCE—SUICIDE—PRESUMPTION. 


There is a presumption against suicide or suicidal intent having the 
effect of affirmative evidence, and which, unless so negatived as to 
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leave room for no other reasonable hypothesis than that of suicide, 
will be allowed to prevail and to sustain a verdict. 


(For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817[3].) 

7. INSURANCE—SUICIDE—EVIDENCE. 

Suicide by a sane man is an act of moral turpitude, if not a crime, and 
if the facts surrounding death can be reconciled with any reasonable 
theory of an innocent or accidental cause, it is the duty of courts and 
jurors to adopt that explanation. 

(For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817[3].) 


8. INSURANCE—PROOFS OF DEATH—ESTOPPEL. 

The statement of the beneficiary under a certificate of life insurance, 
made in the proofs of death, to the effect that the insured had com- 
mitted suicide, was not an estoppel against a right to sue on the 
certificate, expressly exempting the risk of suicide. 

(For other cases, see Insurance, Cent. Dig. §§ 1963,. 1964; Dec. Dig. 
§ 789[1].) 


10. INSURANCE—QUESTION FOR JURY—EXPLANATION OF 
PROOF OF DEATH. 

In an action by the beneficiary under a certificate of life insurance, 
expressly excepting the risk of suicide, held that plaintiff’s explana- 
tion of her statements in the proof of death that insured had com- 
mitted suicide was for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[1].) 


Appeal from Superior Court of Cedar Rapids; C. B. Robbins. Judge. 

Action at law to recover upon a certificate of life insurance issued 
by the defendant association on the life of Anthony Michalek. There 
was a directed verdict and judgment for the defendant, and _ plaintiff 
appeals. Reversed. 


Milo O. Hanzlik and Barnes, Chamberlain & Randall, all of Cedar 
Rapids, for Appellant. 

Grimm & Trewin, of Cedar Rapids, and Sam Sparrow, of Kansas 
City, Mo., for Appellee. 


TEEPLE vs. FRATERNAL BANKERS’ RESERVE 
SOCIETY. (No. 31183.)* 


(Supreme Court of Iowa.) 


1, INSURANCE—DISTINCTION BETWEEN WARRANTY AND 
REPRESENTATION—“WARRANT.” 

The use of the word “warrant” in application of policy for life insurance 
is not conclusive as to whether statements of applicant therein will 
be considered as warranties or representations, and they will be con- 
sidered representations if possible under any reasonable theory. 

(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Warrant.) 


* Decision rendered, Jan. 20, 1917. 161 N. W. Rep. 102. 
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2. INSURANCE—FORFEITURE—EFFECT OF MISREPRESENTA- 
TION BY INSURED. 


Statements of applicant for life insurance regarding diseases of which 
his relatives had died, and of which he is or has been afflicted, being 
of necessity mere opinion, will be treated as representations, and, if 
made in good faith, their falsity will not avoid policy. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


3. INSURANCE—FORFEITURE—DISTINCTION BETWEEN WAR- 
RANTY AND REPRESENTATIONS. 

Where insurance contract drafted in company’s own selection of language 
expressly provides for forfeiture in case of any untrue statements 
as to the applicant’s health, regardless of good faith, forfeiture will 
not be applied to other statements even though called warranties. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


4. INSURANCE—ACTION ON POLICY—QUESTION FOR JURY. 

In action to recover on insurance policy, record held not to show a con- 
flict of evidence upon material points requiring submission of 
case to the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1181, 1188; Dec. Dig. 
§ 668[1].) 


Appeal from District Court, Jackson County; Wm. Theophilus, Judge. 

Action at law to recover upon a policy or certificate of insurance issued 
by the appellant to Marvin W. Teeple. There was a directed verdict 
and judgment for plaintiff, and defendant appeals. Affirmed. 


Robert Taylor and Tourtellot & Donnelly, all of Cedar Rapids, C. L. 
Ely, of Maquoketa, R. P. Thomas, of Omaha, Neb., and W. H. Palmer, 
of Maquoketa, for Appellant. 

F. D. Kelsey. of Maquoketa, and F. M. Fort, of Clinton, for Appellee. 


COOPER vs. WEST Et AL.* 
(Court of Appeals of Kentucky.) 


1, INSURANCE—LIFE INSURANCE-—RIGHTS OF BENEFICIARY. 


Where a life insurance policy gave the insured the right to change the 
beneficiary, and on maturity of the policy to withdraw cash value, 
take an annuity, or withdraw profits and continue policy as a paid up 
participating policy, the insured might after the maturity of the 
policy take its cash surrender value without the consent of the 
beneficiaries. 

(For other cases, see Insurance, Cent. Dig. §1465; Dec. Dig. 585[5].) 

2. INSURANCE—LIFE INSURANCE—ELECTION OF BENEFITS. 

Where insured in a policy of life insurance was informed at its maturity 


of three alternatives which he could take, his reply by letter: “I have 
decided to accept the cash value of same. Kindly forward check 


* Decision rendered, Jan. 19, 1917. 190 S. W. Rep. 1085. 
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therefor’—was an election to take the cash surrender value of the 
policy. 
(For other cases, see Insurance, Cent. Dig. § 1465; Dec. Dig. § 585[5].) 


3. INSURANCE—ATTACHMENT OF PROCEEDS OF POLICY. 

Where the insured in a policy of life insurance had accepted the cash 
surrender value of the policy, and the company had forwarded a 
check to its agent to be delivered upon the execution of a proper 
release, the fund was subject to attachment in the hands of the 
agent as the property of the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1479, 1482, 1485; Dec. 
Dig. § 590.) 


Appeal from Circuit Court, Christian County. 

Action by W. T. Cooper against P. E. West and others. From a 
judgment for plaintiff but discharging an order of attachment in so far 
as it affected the fund attached, plaintiff appeals. Reversed and remanded, 
with directions. 


Alvan H. Clark and Linton & Clark, all of Hopkinsville, for Appellant, 
C. H. Bush and Hunter Wood & Son, all of Hopkinsville, for 
Appellees. 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD vs. 
VALENTINE.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE — BENEFIT INSURANCE — EVIDENCE — SUFFI- 
CIENCY. 

In an action on a fraternal benefit certificate, evidence held insufficient 
to show that the death of the insured resulted from drinking carbolic 
acid, or that if he did drink acid it was intentionally done, or that 
he was insane at the time. 


(For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819[4].) 

2. INSURANCE—BENEFIT INSURANCE—PRIMA FACIE CASE. 

In an action on a fraternal benefit certificate, the beneficiary made out 
a prima facie case by proving that the insured was dead. 

(For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819[4].) 

3. INSURANCE—BENEFIT INSURANCE—EVIDENCE—BURDEN 
OF PROOF. 

In an action on a fraternal benefit certificate, the burden was on the 
defendant to prove that the insured committed suicide. 

(For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817[3].) 

4. INSURANCE—BENEFIT INSURANCE—FORFEITURE. 

Where a benefit certificate provided that if a member should die by his 


own hand, sane or insane, the certificate should be void, if an insured 
voluntarily and intentionally drank carbolic acid with the intention of 


* Decision rendered, Jan. 12, 1917. 190 S. W. Rep. 712. 
Vol. XLIX—20 
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producing his death at a time when his mind was in sufficiently sound 
condition that he knew the probable consequences of his act, the 
certificate was forfeited, but not if the poison was not voluntarily 
or intentionally taken but by accident or mistake. 


(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788[1].) 


5. INSURANCE—BENEFIT INSURANCE—FORFEITURE. 

Where a benefit certificate provided that if the insured should die by his 
own hand, whether sane or insane, the certificate should be forfeited, 
if the insured drank carbolic acid while insane the certificate was 
forfeited unless it is shown he did not have enough mind to know that 
his act would probably result in his death. 


(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788[1].) 


6. INSURANCE—BENEFIT INSURANCE—QUESTION FOR JURY. 

In an action on a fraternal benefit certificate, evidence held sufficient to 
take the case to the jury. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[1].) 


7. INSURANCE—BENEFIT INSURANCE—INSTRUCTIONS. 

In an action on a benefit certificate, an instruction, that if the death of 
the insured was caused by his voluntarily taking carbolic acid the 
jury should find for defendant. was properly refused as misleading, 
in that it did not submit to the jury the question whether the insured 
had sufficient mental capacity to know the probable result of his 
act. 


(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826[2]-) 


Appeal from Circuit Court, Fulton County. 
Action by Mary D. Valentine against the Sovereign Camp of the 


Woodmen of the World. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Herschel T. Smith, of Fulton, for Appellant. 
Ed. Thomas, of Fulton, and Gus Thomas, of Frankfort, for Appellee. 


a 


SUPREME LODGE, NEW ENGLAND ORDER OF PRO- 
TECTION vs. SYLVESTER Et AL.* 


(Supreme Judicial Court of Maine.) 


1. INSURANCE—BENEFICIAL ASSOCIATIONS—“DEPENDENCY” 
—QUESTION OF LAW AND FACT. 

What is “dependency” within a statute authorizing a society to make 
death benefits payable to “dependents” is a mixed question of law and 
fact, the situation of the parties, their relation in fact to each: other, 
presenting questions of fact, and the interpretation of the statute 
and the meaning of the word “dependency” in the statutory sense 
presenting questions of law. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[1].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Dependency.) 


* Decision rendered, Jan. 20, 1917. 99 Atl. Rep. 655. 
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3. INSURANCE — BENEFICIAL ASSOCIATIONS — “DEPEN- 
DENCY.” 


Whether facts found by the trial court constitute “dependency” as de- 
fined by law, that is to say, the legal effect of the facts, is a question 
of law. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[1].) 


4. INSURANCE—BENEFICIAL ASSOCIATIONS—BENEFICIARY. 

No one can be a beneficiary except one of those in the classes designated 
by statute and by the laws of a beneficial society. 

(For other cases, see Insurance, Cent. Dig. §§ 1932, 1937, 1938; Dec. 
Dig. § 769.) 


5. INSURANCE—BENEFICIAL ASSOCIATION—‘DEPEN DENT.” 

The statutory term “dependent,” in fraternal society cases, means one 
to whom the member is under some duty or obligation, either legal, 
equitable, or moral, to furnish support or to aid in doing so, so that 
the claimant has some reasonable grounds for expectancy of support. 

(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. 
§ 770.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Dependent.) 


6. INSURANCE—BENEFICIAL ASSOCIATION—*DEPENDENT.” 

Where after death of wife of member of a fraternal society her sister 
continued to live as housekeeper with such member under no con- 
tract or promise, but for mutual convenience, the arrangement being 
terminable on either side without violation of duty, although there 
was a mutual expectation that the relation would continue during 
life, and it was so continued, she was not “dependent” to whom the 
member’s benefit certificate could be made payable. | 

(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. 
§ 770.) 


Appeal from Supreme Judicial Court, Knox County, in Equity. 

Interpleader by the Supreme Lodge, New England Order of Pro- 
tection, against Laura E. Sylvester and another. From a decree, Albert 
J. Larrabee appeals. Reversed, with directions. 


Argued before Savage, C. J., and King, Bird, Haley, Hanson, Phil- 
brook, and Madigan, JJ. 


Oakes, Pulsifer & Ludden, of Auburn, for Complainant. 

A. S. Littlefield and Frank B. Miller, both of Rockland, for Laura E. 
Sylvester. 

Frank H. Ingraham, of Rockland, for Albert J. Larrabee. 
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GARDNER vs. METROPOLITAN LIFE INS. CO.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


1. INSURANCE — POLICY — CONSTRUCTION — “LEAVE THE 
SERVICE.” 

Under a policy of insurance providing that the policy shall be void when- 
ever the insured shall leave the service of the company, except by 
cause of his death, the word “leave” should be construed to mean 
“voluntary leave’ and did not apply if the insured was arbitrarily 
and without justifiable cause discharged. 

(For other cases, see Insurance, Cent. Dig. §§ 700, 701; Dec. Dig. § 308.) 


2. INSURANCE — FORFEITURE — DISCHARGE—QUESTION FOR 
JURY. 

Evidence /ield to present a jury question whether a servant of an insurer, 
holding a policy to become void if he should leave the company, was 
discharged or voluntarily resigned. 

(For other cases, see Insurance, Cent. Dig. §§ 1735-1740, 1758-1760; Dec. 
Dig. § 668[4].) 


3. INSURANCE — FORFEITURE — DISCHARGE — EVIDENCE — 
QUESTION FOR JURY. 

Evidence eld to show that the servant of the insurer, holding a policy 
to become void should he leave the insurer, was peremptorily dismissed. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. 
§ 665[3].) 


Report of Superior Court, Suffolk County; Frederick Lawton, 
Judge. : 

Action by Clarence J. Gardner against the Metropolitan Life Insur- 
ance Company. Case reported. Judgment for plaintiff. 


Carver & Carver of Boston, for Plaintiff. 
Butler, Cox, Murchie & Bacon and J. F. Bacon, all of Boston, for 
Defendant. 


* Decision rendered, Jan. 4, 1917. 114 N. E. Rep. 717. 


HERSAM vs, ASTNA LIFE INS. CO. er aL.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


1. INSURANCE—CONSTRUCTION OF POLICY—BENEFICIARIES 
—“THEIR CHILDREN.” 

Where a life insurance policy is payable to the husband of the insured 
or, in the event of his deatlr before hers, to their children, their ex- 
ecutors, administrators, or assigns, the words “their children” re- 


* Decision rendered. Jan. 4, 1917. 114 N. E. Rep. 711. 
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ferred to the children of both insured and her husband, and does 
not include a child of the husband by a previous wife. 

(For other cases, see Insurance, Cent. Dig. §§ 1463, 1466; Dec. Dig. 
§ 585[4].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Their Children.) 


2. INSURANCE—BENEFICIARIES—RIGHT TO. PROCEEDS. 


A life insurance policy was made payable to the husband of insured or, 
in the event of his death before hers, to their children, their executors, 
administrators, or assigns. The husband was dead when the policy 
was issued. There were no children of insured and the husband, 
but the husband left a child by a former wife, who was administratrix 
of her father’s estate. Held, that as the interest of the husband was 
contingent upon his surviving the insured, he acquired no trans- 
missible interest in the proceeds of the policy which his personal rep- 
resentative could enforce. 

(For other cases, see Insurance, Cent. Dig. §§ 1463, 1466; Dec. Dig. 
§ 585[4].) 


3. INSURANCE—PROCEEDS—LAPSED TRUST. 


Where a life insurance policy was made payable to the husband of in- 
sured, or in the event of his death before hers to their children, where 
there are no such children, the right of the proceeds reverts to the 
insured and her representatives as a lapsed trust. 


(For other cases, see Insurance, Cet. Dig. §§ 1463, 1466; Dec. Dig. 
§ 585[4].) 


Appeal from Municipal Court of Boston, Appellate Division. 

Action by A. Hersam, executor, against the tna Life Insurance 
Company and Ellena T. Palmeter, claimant, to determine the right to 
proceeds of an insurance policy. From a judgment of the appellate 
division in favor of claimant, plaintiff appeals. Reversed and rendered. 


Jas. E. Young, of Boston, for Appellant. 
Herbert S. Riley, of Boston for Appellee. 


-— —-- —- © o------—— 


SOCIETA UNIONE FRATELLANZA ITALIANA vs. 
LEYDEN.* 


(Supreme Judicial Court of Massachusetts. Hampden.) 


1. INSURANCE— MUTUAL BENEFIT SOCIETY —REINSTATE- 
MENT OF MEMBER—DOCTOR’S CERTIFICATE 

Constitution of a mutual benefit insurance society requiring as condition to 
readmission to membership on return of a member who has left the 
country a certificate of its physician that he is “physically and men- 
tally” sound is not satisfied by one that he is “still sick with in- 
digestion, but improving.” 

{For other cases, see Insurance, Cent. Dig. § 1924; Dec. Dig. § 761.) 


* Decision rendered. Jan. 8, 1917. 114 N. E. Rep. 738. 
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2. INSURANCE—MUTUAL BENEFIT—WAIVER OF PROVISION 
OF CONSTITUTION. 

Certificate of doctor required by constitution of mutual benefit insurance 
society as a condition to readmission of member who having left the 
country returns cannot be waived by the corporation itself, that is, 
through its members, so as to raise an estoppel, by vote of the mem- 
bers undertaking to readmit the member and subsequent acceptance 
and retention of dues, there being no course of dealing showing 
abandonment of the provision of the constitution, but this being the 
first attempt to overrule it. 


(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755[1]-) 


Report from Superior Court, Hampden County; Henry A. King, 
Judge. 

Action by the Societa Unione Fratellanza Italiana against Edward J. 
Leyden. Verdict was directed for plaintiff, and case reported. Judgment 
on verdict. 


Silvio Martinelli and W. G. Brownson, both of Springfield, for 
Plaintiff. 

Leary, Cummings & Leary and David E. Lavigne, all of Springfield, 
for Defendant. 


UNITED WOODMEN BENEFIT ASS'N vs. IVY. 
(No. 18559.)* 


(Supreme Court of Mississippi, Division A.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE—LIABILITY. 

Under a mutual benefit policy, providing for the payment of sum equal 
to total assessments of members who shall meet their assessments, 
and not to exceed $1,000, the liability is prima facie $1,000; such 
provision being in effect a promise to pay $1,000, or so much thereof 
as may be collected from certain persons. 


(For other cases, see Insurance, Cent. Dig. § 2002; Dec. Dig. § 817[4].) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—LIABILITY. 

Where the prima facie value of a mutual benefit policy is $1,000, the 
declaration for recovery thereon need not allege failure or refusal 
to make assessment, or that if the assessment were made the full 
amount would have been collected. 

(For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815[1].) 


Appeal from Circuit Court, Monroe County; Claude Clayton, Judge. 
Action by Emma Ivy against the United Woodmen Benefit Association. 
Judgment by default for plaintiff, and defendant appeals. Affirmed. 


Paine & Paine, of Aberdeen, for Appellant. 
J. A. Sykes, of Aberdeen, for Appellee. 


* Decision rendered, Jan. 15, 1917. 73 South. Rep. 564. 
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CROWE vs. BANKERS’ LIFE INS. CO. (No. 12226.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—LIFE INSURANCE—LOAN ON POLICY—PRE- 
SUMPTION. 

Where insured’s prior payments of premiums entitled him to a loan under 
the provisions of his life policy, the presumption, in his administra- 
trix’s action on the policy, was that a loan made to insured by the 
insurer, the note itself reciting that it was for a loan secured by the 
policy, was a loan in reality, and not a note given on account of a 
premium due. 

(For other cases, see Insurance, Cent. Dig. § 1657; Dec. Dig. § 646[4].) 


2. INSURANCE—LIFE INSURANCE — ACTION — EVIDENCE — 
BINDING FORCE ON COURT. 

In an administratrix’s action on a life policy, where the case turned 
on whether insured paid the fifth premium before ceasing to pay, or 
gave his note for it, the trial court was not bound to believe the 
statements made in the testimony of insurer’s witness concerning 
what the record of the company showed, but could find for plaintiff 
on her prima facie case made by the presumption that a loan to in- 
sured on the policy was such, especially where it was clear that the 
witness was only stating his interpretation of the record. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. 
§ 665[3].) 


3. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUM 
IN CASH—SUFFICIENCY OF EVIDENCE. 

In an administratrix’s action on a life policy, evidence /eld sufficient to 
justify the trial court in finding that an entry on the insurer’s record, 
representing the fifth premium, was a cash payment. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. 
§ 665[3].) 


Appeal from Circuit Court, Livingston County; Arch B. Davis, Judge. 

“Not to be officially published.” 

Action by Edith M. Crowe against the Bankers’ Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Judgment 
affirmed. 


C. Petrus Peterson, of Lincoln, Neb-, and Scott J. Miller, of Chilli- 
cothe, for Appellant. 
Paul D. Kitt, of Chillicothe, for Respondent. 


* Decision rendered, Dec. 18, 1916. Rehearing denied, Dec. 29, 1916. 
190 S. W. Rep. 960. 
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REYNOLDS vs. WHITTEMORE. (No. 18179.)* 


(Supreme Court of Missouri. Division No. 1.) 


1, INSURANCE—INSURANCE COMPANIES—ORGANIZATION. 


Under Rev. St. 1900, § 6900, providing for preliminary incorporation of 
insurance companies solely to secure subscriptions to capital stock, 
such embryo corporation has no power to pay commission for the 
sale of or subscription to its stock out of the amounts paid by the 
subscribers. 


(For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.) 


2. INSURANCE — PRELIMINARY ORGANIZATION OF COMPA- 
NIES—BURDEN OF PROOF, 

One receiving from an insurance company, tentatively organized as pro- 
vided by Rev. St. 1909, § 6900, for receiving subscriptions to capital 
stock, money of such corporation in payment of the debt to him of a 
promoter thereof has the burden of showing that such promoter was 
either the beneficial owner of the money, or that he had authority 
from the company to appropriate it to his own personal use, especially 
where the debt is, of questionable origin. 

(For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.) 


3. INSURANCE—ORGANIZATION OF COMPANY—PROMOTION 
EXPENSES. 

The advancement of money for promotion expenses of a corporation 
tentatively organized to secure subscriptions, under Rev. St. 1909, § 
6900, does not create an indebtedness against the preliminary corpo- 
ration or the subscribers, even though the money is used in connec- 
tion with securing subscriptions to the stock. 


(For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.) 


Appeal from St. Louis Circuit Court; Leo S. Rassieur, Judge. 
Suit by Matt G. Reynolds, receiver, against F. Churchill Whittemore. 
From judgment for plaintiff, defendant appeals. Affirmed. 


This is a suit by the receiver of the Continental Assurance Com- 
pany to recover certain payments alleged to have been made from the 
funds of the company. The petition is in the ordinary form for money had 
and received, and is in three counts. The first is to recover money paid 
on a check for $138.25, dated December 27, 1909, in favor of the defendant 
and signed Harry B. Gardner, secretary; the second for $93.17, paid on 
a similar check dated October 18, 1909; and the third for $10,000, the 
amount of a cashier’s check of the Third National Bank of St. Louis, dated 
November 17, 1909, in favor of the Continental Assurance Company, 
which was purchased and paid for by a check for that amount dated 
November 17, 1909, payable to cash and signed the same as the others. 
The three checks signed by Gardner, secretary, were drawn against the 
funds of the assurance company on deposit in the Third National Bank. 
The two small ones described in the first and second counts were deliv- 
ered to defendant, cleared through the usual channels, and paid; the 
defendant receiving the fund for which they called. The cashier’s check 
was indorsed to defendant by the payee, Gardner signing its name as 
secretary, and was duly presented and collected from the bank issuing it. 





. Decision rendered, Dec. 1, 1916. Motion for rehearing overruled, Dec. 
20, 1916. 190 S. W. Rep. 594. 
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These payments to the defendant were made under the following 
circumstances: A number of gentlemen, including Mr. Harry M. Cou- 
drey, Harry B. Gardner, and W. W. Steele, associated themselves to- 
gether, as provided in article 2, c. 61, of the Revised Statutes of Mis- 
souri, 1909, to organize a life insurance company. The gentlemen named 
had all been in the life insurance business, and as corporators took the 
steps required by section 6898, and on April 24, 1909, received the certifi- 
cate of incorporation authorized by section 6900. The capital stock of 
the company was fixed at 50,000 shares of the par value of $10 per share, 
in addition to which it was proposed that it should be issued at a price 
which would provide a substantial surplus. 

At the first meeting of the corporators, held March 31, 1909, Coudrey 
was elected president and Gardner secretary, and a resolution was intro- 
duced appointing the latter fiscal agent of the company, and authorizing 
him to “sell” the entire issue of stock at certain prices named and to 
receive aS compensation therefor a commission of 24 per cent based on 
the selling price. For this compensation he was to pay all the expenses of 
every kind and nature incurred in the “sale” of the stock. Mr. Gardner 
employed Mr. Coudrey and Mr. Steele to assist him in making these sales. 
Both these gentlemen owed insurance companies for whom they had been 
working for premiums collected by them and not yet turned over, and 
those companies employed the defendant to collect these sums as trustee 
for the companies interested. None of them had any claim against the 
Continental Assurance Company other than the amount to be paid them 
by Gardner from the proceeds of the arrangement embodied in the resolu- 
tion referred to. Mr. Gardner testified for the defendant that the com- 
pany owed him on no other account, and that he only got money under 
that contract, and understood that he was working for nothing if that 
contract was not any good. He agreed to accept Coudrey’s order in favor 
of defendant for $17,500, and did so, and the $10,000 paid upon this cash- 
ier’s check was in part payment of that order. The checks described in 
the first and second counts of the petition were payments of a small in- 
debtedness of Steele assumed by Gardner. 

Mr. Gardner had, prior to the issue of the preliminary certificate, ad- 
vanced nearly $17,000 “for promotion expenses,’ which does not appear 
to have been credited to him on the books of the company. At the date 
of the payments to defendant he had a credit of $31,000 on the books on 
account of the sales of stock. 

Other facts appearing in the record will be noticed, if necessary, in 
this opinion. 


Nagel & Kirby, of St. Louis, for Appellant. 
John S. Leahy and Chase Morsey, both of St. Louis, for Respondent. 


BOSLER vs. MODERN WOODMEN OF AMERICA. 
(No. 18662.) * 
(Supreme Court of Nebraska.) 


1. INSURANCE—FRATERNAL INSURANCE—CERTIFJCATES. 


A provision in a certificate of membership in a fraternal beneficiary society 
that if the death of a member holding such certificate shall occur in 


* Decision rendered, Dec. 19, 1916. 160 N. W. Rep. 966. Syllabus by the 
Court. 
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consequence of any violation, or attempted violation, of the laws of 
any state or territory or of the United States, “then the certificate 
shall be null and void and of no effect,” is a reasonable and lawful 
provision. 

(lor other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 
§ 787.) 


2. INSURANCE—FRATERNAL INSURANCE—CERTIFICATES. 

And where the holder of such a certificate, while he is in the act of 
committing a violent and unprovoked assault upon another, is shot 
and killed by a person whom he is assaulting under the conditions 
described in the opinion, no recovery can be had by his beneficiary 
upon such certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 
§ 787.) 


Rose, J., dissenting. 


Appeal from District Court, Lancaster County; Cosgrave, Judge. 

Action by Ida Mulvaney Bosler against the Modern Woodmen of 
America. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 


T. S. Allen, of Lincoln, for Appellant. , 
J. A. Brown, of Lincoln, for Appellee. 


STATE Ex rEL. DE BOLT vs. KELLY. (No. 19596.) * 
(Supreme Court of Nebraska.) 


1. INSURANCE—FRATERNAL INSURANCE—OFFICERS. 

The supreme authority of a fraternal, beneficiary society, which is by the 
constitution of the order made the “judge of election and qualifica- 
tion of its officers,” may at the same meeting, and immediately after an 
election of an officer is declared, reconsider the election and take 
another ballot if the first election is the result of fraud or mistake 
and irregularity, and generally it is for the voters themselves in such 
cases to determine the question of fraud or mistake. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 
2. INSURANCE—FRATERNAL INSURANCE. 


In such a case if it appears that the question of fraud or mistake is raised 
in good faith and is determined by the voters themselves, the courts 
will not interfere and declare that the supposed fraud or mistake was 
not of sufficient importance to justify the action of the voters. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


3. INSURANCE—FRA TERNAL INSURANCE— RECORDS OF 
MEETINGS. 

If the regular record of the proceedings of such an order is not im- 
peached in the pleadings, nor directly attacked without objection, in 


* Decision rendered, Dec. 19, 1916. 160 N. W. Rep. 987. Syllabus by the 
Court. 


Life.| State vs. Supreme Forest Woodmen Circle et al. 313 


the evidence, the minutes kept by the proper officer and duly certified 
will control. 


(For other cases, see Insurance, Cent. Dig. § 1832; Dec. Dig. § 692.) 


4. INSURANCE—FR/ NE INSURANCE—ELECTIONS—CAN- 
DIDATES. 

One who is formally presented as a candidate upon the final ballot, and is 
voted for without protest on her part, cannot afterwards object that 
such ballot was without authority, and that she is entitled to the 
office by the former ballot which was set aside by the action of the 
qualified voters. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 
Fawcett and Hamer, JJ., dissenting. 


Appeal from District Court, Douglas County; Sears, Judge. 

Quo warranto by the State of Nebraska, on the relation of Nora M. 
De Bolt, against Ida M. Kelly. From a judgment for respondent, relator 
appeals. Reversed and remanded. 


J. J. Sullivan and Arthur F. Mullen, both of Omaha, for Appellant. 
Jefferis & Tunison, of Omaha, for Appellee. 


STATE vs. SUPREME FOREST WOODMEN CIRCLE 
ET AL. (No. 19761.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—FRATERNAL INSURANCE— CONTROL OF 
STATE. 

The authorities of the state, under our statute, are given such control of 
fraternal beneficiary associations as to require the state to see that 
the interests of the members of the association are not sacrificed by 
unauthorized usurpations of authority on the part of officers of the 
association. Under the circumstances in this case, this court has 
original jurisdiction of an action in the name of the state brought by 
the Attorney General in behalf of the insurance board to determine 
the jurisdiction and powers of the contending officers of the association. 


(For other cases, see Insurance, Cent. Dig. §§ 1829-1831; Dec. Dig. § 691.) 


2. INSURANCE—FRATERNAL INSURANCE—FORM OF GOVERN- 
MENT. 

A fraternal beneficiary association must, under our statute, have a repre- 
sentative form of government; that is, the governing powers of the 
association shall be elected directly or indirectly by the members. 
The governing body in the defendant association, called the “Supreme 
Forest,” is so elected and corresponds to the board of directors in an 
ordinary corporation. It is authorized to “enact laws for its own 
government and for conducting the business of the order generally.” 
Laws so en nacted in harmony with the constitution of the association 


* Decision rendered, ‘Dec. 19, 1916. 160 N. W. Rep. 980. Syllabus by the 
Court. 
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and statutes of the state are binding upon the association and its 
officers and members. 


(For other cases, see Insurance, Cent. Dig. §§ 1832, 1833; Dec. Dig. §§ 
692, 693.) 


3. INSURANCE—FRATERNAL INSURANCE—EXECUTIVE COUN- 
CIL COMMITTEE. 

The constitution of the order creates an executive council which is sub- 
ordinate to the Supreme Forest. .The council could not authorize a 
committee to conduct “the business of the order generally” without 
the approval of a specified number of the members of the Supreme 
Forest, and its attempt to do so is held invalid. 


(l*or other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 

4, INSURANCE—FRATERNAL INSURANCE — CONSTITUTION — 
CONSTRUCTION. 

When the language of the controlling writing is at some point ambiguous, 
the practical construction by the parties themselves must control. 

(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.) 


















Fawcett, J., dissenting. 


Original proceeding by the State of Nebraska against the Supreme 
lorest Woodmen Circle and others. Injunction granted. 























The Attorney General, for the State. 

Jefferis & Tunison, Frank H. Gaines, John J. Sullivan, Arthur F. 
Mullen, Stout, Rose & Wells, and Brogan & Raymond, all of Omaha, for 
Defendants. 
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TENNANT vs. UPTON.* 


(Supreme Court of New Hampshire. Merrimack.) 


1. INSURANCE—BENEFICIARY. 

Where, by the terms of a life insurance policy and application which was 
made a part of the contract, the widow was to receive, in addition to a 
certain sum, the “bonus additions” if insured’s death occurred within 
a certain time, the fact that the company in computing the amount 
due called this sum a “mortuary dividend,” a term not used in the 
policy, instead of “bonus additions,” did not change the original con- 
tract or defeat the widow's right thereto. 

(For other cases, see Insurance, Cent. Dig. §§ 1462, 1466; Dec. Dig. § 
585[3].) 


2. INSURANCE—WIDOW’S RIGHT TO PROCEEDS. 


Under Pub. St. 1901, c. 171, § 1, providing that life insurance for benefit 
of a married woman shall inure to her sole use as against the claims 
of creditors or representatives of her deceased husband, payment of 
such proceeds by the insurer to her husband’s representative does not 
affect her right. 

(For other cases, see Insurance, Cent. Dig. §§ 1479, 1482, 1485; Dec. Dig. 
§ 590.) 


~* Decision rendered, Dec. 5, 1916. 99 Atl. Rep. 652. 
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3. INSURANCE—BENEFICIARY—WIFE. 

Where a policy provided that if no beneficiary were named for part of 
the proceeds of the policy they should be paid to the insured’s repre- 
sentatives, and the application which was made part of the contract 
directed that a certain portion of the insurance should: be payable 
to deceased’s wife, but there was no direction as to the payment of 
another portion of the insurance, in answer to question as to such 
portion, such latter portion was payable to deceased’s representatives. 

(For other cases, see Insurance, Cent. Dig. §§ 1459, 1460, 1466, 1485; Dec. 
Dig. § 583[1].) 


Transferred from Superior Court, Merrimack County; Pike, Judge. 
Action by Ella M. Tennant against Robert W. Upton, administrator. 
Transferred upon facts agreed. Judgment for plaintiff. 


Assumpsit, to recover the proceeds of a policy of insurance. The 
New York Life Insurance Company, May 15, 1895, in consideration of an 
annual premium of $154.20, issued a policy upon the life of James B. 
Tennant, the defendant’s intestate, who died April 27, 1915. The amount 
then due upon the policy was $4,542, less a loan of $500 to the insured. 
This sum, plus $1.30 advance interest paid on the loan, was paid by the 
company to the defendant, making the amount received by him $4,403.30. 
The insurance company by the terms of the policy agreed to pay $1,000 
upon the death of the insured to his wife, the plaintiff, or in the event 
of her prior death to the insured’s executors, administrators, or assigns. 
This sum has been paid over to the plaintiff by the defendant. The 
company also agreed to issue at the same time as trustee certain registered 
bonds amounting to $2,000 payable with interest at times stipulated in the 
policy to the payee designated by the assured. 

It was provided that no dividends should be apportioned to the policy 
before May 16, 1915, the time between the date of the policy and that 
date being called the “Accumulation Period’; and that, if the death of 
the insured ocurred within the accumulation period, “the company will 
pay with and in addition to the sum first named in the policy bonus addi- 
tions equal to one-half the total premiums received.” The policy also 
provided that the insured may, during the continuance of the policy, by 
written notice designate a person to be payee under the bonds provided 
for in the policy, and contained the following stipulation :— 

“At the time of payment of the sum first named in the policy, if the 
insured shall then have failed to name a payee under the bonds, or if the 
appointment of the last-named payee shall then have been revoked, or 
if the last-named payee shall then be dead, the company will in lieu of* 
issuing the bonds * * * pay immediately a sum equal to their face 
amount, without discount, to the insured’s executors, administrators or 
assigns.” 

The company allowed as due on the policy, “Mortuary dividend, 
$1,542.” This sum and the amount paid in lieu of the bonds less the 
loan, $1,501.30, is claimed by the plaintiff. The application which by the 
terms of the policy is made part of the contract contains the following 
questions and answers :— 

“8. A. Who is to receive that portion of the insurance applied for, 
including bonus additions, which is payable immediately on the death of 
the insured? Ella M. Tennant, wife, Short Falls, N. H. 

“B. Who is to be payee under the registered bond? Note—If de- 
sired the name of the payee may be omitted and designated by letter from 
the insured to the company at its home office, if policy is issued.” 

No payee under the bonds was designated by the insured. 


Edward C. Niles, of Concord, for Plaintiff. 
Robert W Upton, of Concord, pro se. 
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VICTORIA ws. MUSICAL MUT. PROTECTIVE ASS’N.* 


(Supreme Court of New York, Appellate Term, First Department.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
BURDEN OF PROOF—DEFAULT IN PREMIUMS. 

Where insured’s membership in a mutual protective association at the time 
of his death was admitted, the question of default in assessments 
became one for affirmative allegation and proof by the association, and 
his beneficiary, in an action on the policy, need not prove good 
standing. 

(For other cases, see Insurance, Cent. Dig. § 1998; Dec. Dig. § 815[4].) 


Appeal from Municipal Court; Borough of Manhattan, Eighth Dis- 
trict. 

Action by Annie Victoria against the Musical Mutual Protective As- 
sociation. Judgment dismissing the complaint, and plaintiff appeals. 
Reversed, and judgment for plaintiff ordered. 


Argued December term, 1916, before Guy, Bijur, and Shearn, JJ. 
Philip S. Glickman, of Brooklyn (Nathan April, of Brooklyn, of 


counsel), for Appellant. 
T. Channon Press, of New York City, for Respondent. 





* Decision rendered, Jan. 9, 1917. 162 N. Y. Supp. 652. 


BROTHERHOOD OF AMERICAN YEOMEN vs. HICKEY. 
(No. 1701.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—LIFE INSURANCE—GOOD HEALTH—SUFFI- 
CIENCY OF EVIDENCE. 

In an action on a life policy, evidence held sufficient to sustain finding 
that insured was in good health at the time of making his application 
for insurance, as answered by him therein. 


(For other cases, see Insurance, Cent. Dig. § 2007; Dec. Dig. § 819[2].) 


3. INSURANCE—LIFE INSURANCE—EVIDENCE—PROOFS OF 
DEATH. 

In an action on a life policy written by a fraternal beneficiary association, 
in the absence of condition in the policy that the proofs of death 
furnished under its terms should be evidence of the fact on a trial in 
behalf of the insurer the court properly excluded from evidence, to 
show the cause of insured’s death, and as admissions of plaintiff, the 
certificates of plaintiff, the attending physician, and coroner, furnished 
the insurer by plaintiff under the terms of the policy, since to make 
the testimony admissible in such form, rather than in the form of 


* Decision rendered, Dec. 29, 1916. Rehearing denied, Jan. 11, 1917. 191 
S. W. Rep. 162. 
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depositions as provided by the statutes, there would have to be an 
agreement of the parties. 


(For other cases, see Insurance. Cent. Dig. § 2003; Dec. Dig- § 818[4]; 
Coroners, Cent. Dig. § 28.) 


Appeal from District Court, Harrison County; H. T. Lyttleton, Judge. 

Action by Mrs. Rhoda J. Hickey against the Brotherhood of American 
Yeomen. From a judgment for plaintiff, defendant appeals. Judgment 
affirmed. 

The subject of this action is a policy of life insurance made upon the 
application of Algie B. Hickey, and by it the defendant, an incorporated 
fraternal beneficiary association,.upon certain conditions undertook to 
pay to the plaintiff, his wife, upon his death the amount provided in the 
policy. The application, dated June 10, 1911, was a part of the contract, 
and the answers by the insured were warranted by him to be true. The 
application recites that the applicant agrees that the association shall 
understand that the answers are full, complete, and true, and that any 
untrue answer, concealment, misrepresentation, or suppression of insured’s 
condition or habits, past or present, whether believed to be material or not, 
shall render the certificate of insurance null and void. Among those 
questions and answers were the following :— 

“1, Are you in good health at the present time? Answer: Yes.” 

“8. Have you consulted a physician during the past ten years? An- 
swer: Yes. If so give name, cause and date of consultation. Answer: 
Remittent fever; July, 1905. Have you fully recovered? Answer: Yes.” 

“15. Have you ever had any of the following: Consumption? An- 
swer: No. Disease of the genital or urinary organs? Answer: No. 
Disease of the lungs? Answer: No.” 

“17. Have you had any illness, ailment or injury not herein mentioned ? 
Answer: No.” 

The defendant pleaded as a defense, that those answers were false, 
untrue and material, and that the consequence was a breach of the war- 
ranty. The answer alleges :— 

“That in truth and in fact the plaintiff’s insured herein was not in 
good health at the time he executed his said application; that he had in 
the years 1909, 1910, and 1911 before the execution of said application 
consulted various physicians, who had examined him and found him 
suffering with tuberculosis; that in truth and in fact he was afflicted 
with consumption and with disease of the urinary organs; that said 
false and ‘untrue answers above set out, and each of them, were material 
to the risk assumed; that, had the defendant association been given true 
and correct answers to the above questions, the benefit certificate herein 
sued on would not have been issued.” 

The case was tried before a jury on special issues, and in accord- 
ance with their findings of fact judgment was rendered by the court 
in favor of the plaintiff. Before the trial of the case the defendant 
filed a written admission, in accordance with the rules, that the plaintiff 
has a good cause of action as set forth in her petition, except so far as it 
may be defeated in whole or in part by the facts of the defendant’s 
answer. ‘The insured died of tuberculosis of the lungs August 10, 1914. 
The jury made the findings of fact: (1) That A. B. Hickey was in 
good health on June 10, 1911, the date of his application; (2) that 
A. B. Hickey was in good health on June 30, 1911, the date his insurance 
policy was delivered to him; (3) that A. B. Hickey did not have con- 
sumption either at the date of his application or at the date of the 
delivery of his policy to him; (4) that A. B. Hickey did not have any 
disease of the genital or urinary organs either before or at the date of 
his application; and (5) that A. B. Hickey did not have any illness or 
ailment except malaria and smallpox before the date of his application. 
Further, the following question was submitted: “Did A. B. Hickey con- 
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sult any physician within ten years preceding June 10, 1911? If so, who 
and for what ailment?” And the jury made answer thereto, “Yes, re- 
mittent fever.” 

The evidence respecting the issues submitted to the jury is con- 
flicting; and therefore the findings of the jury, having sufficient evi- 
dence to support them, are adopted as the facts. 


Lacy & Bramlette, of Longview, R. A. Sexton, of Marshall, and 
Jno. D. Denison, Jr., of Des Moines, Iowa, for Appellant. 

S. P. Jones, T. P. Harte, and Michael Harold, all of Marshall, for 
Appellee. 


SMITH vs, OUR UNITED BROTHERHOOD et at. 
(No. 1694.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1, INSURANCE—BENEFICIAL INSURANCE—ALTERATION IN 
BY-LAWS—PROSPECTIVE OPERATION. 

A by-law of a fraternal benefit society, providing that should a member 
become permanently disabled, his policy shall be declared paid up 
for life, will, in the absence of language indicating contrary inten- 
tion, be considered intending to apply only to those thereafter be- 
coming members, and not to one already a member, who under an 
existing by-law was entitled, on becoming totally disabled, to pay- 
ment of half the amount of his policy. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[1].) 


2. INSURANCE—BENEFICIAL INSURANCE—ALTERATION OF 
BY-LAWS—STATUTES. 

Act May 1, 1909 (Acts 3lst Leg. [1st Ex. Sess.] c. 36) § 8, providing 
that changes of by-laws of a beneficial association shall bind a mem- 
ber as though made before he became a member, does not apply 
to a by-law intended to operate only on members whose certificates 
were issued after it was adopted. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[1].) 


3. INSURANCE—BENEFICIAL INSURANCE—CONSOLIDATION 
OF ASSOCIATIONS—LIABILITY. 

A beneficial association with which another is consolidated, and which 
in consideration of transfer of all assets and property of the other 
assumes the insurance contract liabilities of the other, is liable for 
benefits to a member of the other. 

(For other cases, see Insurance, Cent. Dig. § 1840; Dec. Dig. § 705.) 


Appeal from District Court, Franklin County; J. A. Ward, Judge. 
Action by Joseph B. Smith against Our United Brotherhood and 
another. From an adverse judgment, plaintiff appeals. Affirmed in 
part, and in part reversed and rendered. 





* Decision rendered, Dec. 21, 1916. On motion for rehearing, Jan. 4, 
1917. 191 S. W. Rep. 199. 
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“Our United Brotherhood” was a fraternal benefit society under 

the laws of Texas. In 1912 it issued one of its benefit certificates to 
appellant. then about thirty years old. By the terms of the contract 
evidenced by the certificate appellant was— 
“entitled to participate in the benefits provided by this society in ac- 
cordance with the provisions of its articles of incorporation and by-laws 
as they now are or may be lawfully amended, as follows: First, not 
to exceed $3,000—on the death of said member to be paid to Cora 
C. Smith, related to said member as wife, subject to and in connection 
with the conditions and covenants hereinafter provided. Second, one- 
half of the amount that would have been paid to the said member, if 
demanded, within ninety days from the receipt of satisfactory proof of 
total and permanent disability that renders said member entirely unable 
to follow any vocation or pursuit. Such disability may be either the 
result of accident, disease contracted after becoming a member, or 
old age.” 

Claiming that as the result of disease contracted by him after the 
certificate was issued as stated, to wit, on or about May 1, 1913, he 
became totally and permanently disabled from following any vocation or 
pursuit, appellant demanded of said brotherhood that it pay him the 
sum of $1,500 as stipulated for in the certificate, and on its refusal to do so 
commenced suit against it. 

In its answer to the suit, filed October 30, 1914, the brotherhood, 
among other things which need not be mentioned, relied upon the 
stipulation in the contract that appellant’s participation in the benefits 
provided by the society was to be “in accordance with the provisions 
of its articles of incorporation and by-laws as they now are or may be 
lawfully amended,” alleging that :— 


“At the time the plaintiff made his application for membership in 
said order section 128 of the constitution and by-laws of said order 
provided for the payment of certain portions of the certificates issued 
as a life certificate to each member upon such member becoming to- 
tally disabled to pursue any vocation, as is set out in the certificate 
attached to plaintiff’s petition; that on the 11th day of June, 1913, and 
prior to the time plaintiff claims to have become disabled, the defendant 
in regular order and according to the constitution and by-laws amended 
section 128, and by such amendment no member was authorized to 
collect any amount in cash for total disability, but upon proper showing 
and proof to the company the certificate of any member becoming totally 
disabled should become fully paid up and such member should be ex- 
empt from further assessments and dues; * * * that according to 
the terms of said application and certificate, if plaintiff is entitled to any 
of the benefit under such certificate the same is no more than a right 
upon proper showing to have issued to him a paid up policy of insurance 
not to exceed the maximum amount stated in said policy.” 

It appears from the record that by an agreement in writing, entered 
into October 29, 1914, between the brotherhood and the Independent 
Order of Puritans, a fraternal beneficiary society under the laws of 
Pennsylvania, the latter, in consideration of the transfer to it of all 
the “assets and property of whatsoever kind and description” belonging 
to the former, assumed the “unpaid death, accident, and disability claims” 
against the brotherhood and attached to the certificate which the brother- 
hood had issued to appellant a rider by which it agreed “‘to assume the 
insurance contract liabilities’ of the brotherhood “as set forth in the 
contract to which this rider was attached.” 

December 17, 1915, appellant filed his second “amended original 
petition,” on which the trial was had, making the Puritans, instead of the 
brotherhood, the defendant. February. 28, 1916, the Puritans filed an 
answer, in which it adopted the answer to the suit made by the brother- 
hood, and alleged that as a fraternal beneficiary association it was sub- 
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ject only to the law governing such association which did not authorize 
it to take over the insurance of any other company; that its funds were 
raised by assessment of its members for their use and benefit; and that 
at the time of its consolidation, or attempted consolidation with the 
brotherhood, the latter also was— 
“a fraternal beneficiary association, and operated as such without capital; 
that by the constitution and by-laws of the said order it was provided 
that special fund was created by regular assessments of its mem- 
bers for the purpose of paying disability claims; that such disability 
claims were to be paid only out of the said special fund and out of 
no other fund; that at the time of the attempted consolidation of the 
two companies there was according to the report made to the Commis- 
sioner of Insurance only the sum of $99.70 in the said fund, and there 
was at said time the claim herein sued on and another claim that was 
unadjusted, amounting to the sum of $1,000; that no portion of the 
funds of this defendant can be used by it except in the payment of death 
and disability claims against it in favor of policyholders holding policies 
written by this defendant, and the funds of this defendant cannot be 
diverted and used for any other purpose save and except for such 
purpose. Wherefore this defendant says that if the plaintiff can recover 
anything at all, it will be for only his pro rata part of the sum of $99.70.” 

On special issues submitted to them the jury found that appellant, 
within the meaning of the certificate issued to him, on or about No- 
vember 1, 1913, became totally and permanently disabled, “so as to 
render him entirely unable to follow any vocation or pursuit.” 

On these findings and findings of his own the court rendered judg- 
ment that appellant take nothing by this suit, and that the brotherhood 
and Puritains “go hence without day” and recover costs of appellant. 


L. W. Davidson and S. M. Long, both of Mt. Vernon, for scien 
R. T. Wilkinson, of Mt. Vernon, for Appellee. 


WITHEROW 


vs. MYSTIC TOILERS. (No. 2706.)* 
(Supreme Court of Utah.) 


1. INSURANCE — REINSURANCE — ACCEPTANCE — SUFF'I- 
CIENCY. 

Where the secretary of the defendant fraternal society submitted a 
written proposal to another society, in which the deceased was in- 
sured, that defendant assume its obligations in consideration of a 
transfer of all the property of the insurer to defendant subject to 
the approval of the defendant’s directors, a delivery and acceptance of 
the property in accordance with the contract and the subsequent 
correspondence between the defendant and the plaintiff, wherein 
the defendant in effect recognized the obligation as its own, by 
seeking to avoid it on the ground of breach of warranty, was sufficient 
evidence of approval of the contract to make a prima facie case. 


(For other cases, see Insurance, Dec. Dig. § 699.) 





* Decision rendered, N Nov. 16, 1916. Rehearing denied, Dec. 28, 1916. 
161 Pac. Rep. 1126. 





Life.] Witherow vs. Mystic Toilers. 321 


2. INSURANCE — FRATERNAL INSURANCE — ACTION ON 
POLICY—QUESTION FOR JURY. 


In action on a policy of fraternal insurance, the question as to the 
physical condition and health of the deceased when the certificate 
was issued to him held for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[2].) 


4. INSURANCE—FRATERNAL INSURANCE—FALSE WARRAN- 
‘Sapo 

Where the false statements of the deceased in his application for life 
insurance in a fraternal association related to slight injuries which 
did not affect his general health, they will not avoid the contract 
unless they are material to and increase the risk of loss. 


(For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723[5].) 


5. INSURANCE—FRATERNAL INSURANCE—BREACH OF WAR- 
RANTY—QUESTION FOR JURY. 


In an action on a policy of fraternal insurance, whether the deceased’s 
failure to state, seven months prior to obtaining the certificate, he 
was visited by a physician for a sprained knee or that some years 
prior thereto he had injured his nose which had caused nosebleed, 
substantially increased the chances of loss insured against or were 
material to the risk, held for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[2].) 


Appeal from District Court, Summit County; F. C. Loofbourow, 
Judge. 
Action by Mary Witherow against the Mystic Toilers, a fraternal 


and beneficiary society. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


E. A. Walton, of Salt Lake City, for Appellant. 
L. B. Wight, of Salt Lake City, for Respondent. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


NEWARK TRUST CO. Et AL. 
VS. 


AGRICULTURAL INS. CO. (No. 2153.)* 


INSURANCE—TORNADO INSURANCE—POLICIES—CONSTRUC- 
TION. 

A policy, insuring against all direct loss or damage by windstorms, tor- 
nadoes, cyclones, or hurricanes, declared that the insurer should not 
be liable for any loss or damage caused by hail, driven by wind or 
not, snowstorms, frost, or cold weather, nor for loss or damage 
occasioned by fire, explosion, tidal wave, lightning, high water, over- 
flow, cloudburst, or consequential loss. The policy further declared 
that the insurer should not be liable for any loss or damage caused 
by water or rain, whether driven by wind or not, unless the building 
insured shall first sustain an actual damage by the direct force of 
the wind, and the insurer should then be liable only for such damage 
to the interior of the building as might be caused by water or rain 
entering through openings made by the direct action of the wind. 
The building insured was a frame dwelling built on brick foundations, 
standing close to the ocean on a low bluff arising from the beach. 
A bulkhead was built in front of it and to the sides to protect it from 
the wash of the sea. A great storm, in which the wind grew to the 
force of a hurricane, drove water at high tide onto the beach, de- 
stroying the bulkhead and cutting away the sand which supported the 
foundation. The wind then blew so hard that it shook the house, 
and the front of the foundation broke, causing the house to go down, 
where it was caught by the succeeding tide, broken to pieces, and 
carried to sea. Held, that the injury was plainly excluded from the 
terms of the policy; it being caused by water, though driven by the 
wind, instead of by the direct force of the wind. 


(For other cases, see Insurance, Cent. Dig. § 1127; Dec. Dig. § 423.) 


In Error to the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Action by the Newark Trust Company and Alfred Yankauer, trustee 
in bankruptcy of George E. Mausert, bankrupt, against the Agricultural 
Insurance Company. There was a judgment for defendant, and plain- 
tiffs bring error. Affirmed. 


Before Buffington, McPhe.son, and Woolley, C. JJ. 


Raymond, Mountain, Van Blarcom & Marsh and T. McCurdy Marsh, 
all of Newark, N. J., for Plaintiffs in Error. 

Fairlie & Vanderbilt, of Newark, N. J. (Leo Levy, of New York 
City, of counsel), for Defendant in Error.) 


* Decision rendered, Dec. 12, 1916. 237 Fed. Rep. 788. 
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Woontky, C. J. 

This is an action on a policy of tornado insurance. The jury 
rendered a verdict for the defendant upon the court’s construction 
of the contract, which was embodied in the charge with the force 
of a binding instruction. The plaintiff sued out this writ, assign- 
ing as error so much of the charge as relates to the interpretation 
of the contract. 

The insured property was situate at Monmouth Beach, New 
Jersey. It was a frame dwelling built upon brick foundations. 
It stood close to the ocean upon a low bluff arising from the 
beach. It was protected from the ocean by a bulkhead built fifty 
feet in front of it. This bulkhead was of timber, braced back 
into the land, and was about ten feet high. Connected with its 
two ends at right angles were “return bulkheads,” running back 
from the ocean one hundred feet to a point inland about midway 
the house, built to protect the house from the side wash of the 
sea. The space within this built-up box like structure was filled 
with sand and was used as a lawn. 

At midnight of January 2, 1914, a great storm began, in- 
creasing in intensity and lasting three days. The wind, blowing 
on shore, grew to the force of a hurricane. The storm was 
marked not only by wind of unusual velocity, but by unpre- 
cedented high tides. According to the testimony of the witness 
Lockwood, which was more favorable to the plaintiffs than any 
other, the storm increased with the first flood tide, and the wind 
“caused the sea to come in” and come up to and against the main 
bulkhead, forcing the planks off and knocking it out in front, 
and also caused the sea to reach around the south end of the 
bulkhead, cutting away the sand and washing it out. As this tide 
began to fall, “it left about eighteen inches of sand next to the 
house where the brick foundation was, but the wind blew so hard 
that it shook the house and the front of the foundation tumbled 
down and caused the house to go about 35 degrees angle down; 
then the tide fell, and it stayed there until the next tide.” It was 
further testified that the second flood tide, being as high as the 
first, likewise swept around the bulkheads, further washed away 
the sand, and finding the house in its fallen position, broke it 
apart and carried it to sea. 

At the time of its destruction, the house was insured by the 
defendant insurance company under what is commonly known 
as a Standard Tornado Policy. By this policy, the insurance 
company insured the owner against “all direct loss or damage by 
windstorms, tornadoes, cyclones or hurricanes, except as herein- 
after provided.” The risks excepted appear first in the follow- 
ing clause :— 

“This company shall not be liable for any loss or damage caused 
by hail, driven by wind or not, snowstorms, frost or cold weather ; 
* * * nor for the loss or damage occasioned directly or in- 
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directly by or through any fire, explosion, tidal wave, lightning, 
high water, overflow, cloudburst; * * * nor for any con- 
sequential loss of any kind.” 


The plaintiffs, in right of the insured, brought this action on 
the policy, upon the theory that the damage was occasioned by 
wind within the meaning of the general liability clause, and that 
the defendant is not saved by the clause exempting it from lia- 
bility for damage caused by “high water,” under a proper defini- 
tion of that term, contending “that if there was high water 
(contributing to the damage of the building), the proximate cause 
of the damage was not such high water, but the wind which 
made the water high, and that the court should have charged the 
jury to that effect.” 

The court submitted to the jury the issue whether the damage 
was occasioned by wind or water, with appropriate instructions 
upon the law as to defendant’s liability upon either finding. The 
first instruction relates to the company’s liability for damage 
caused by wind, under the issue fairly raised by the testimony of 
Lockwood as to whether the house was shaken down by the wind 
or was caused to fall by the action of the water washing away its 
foundations. ‘This instruction is as follows :— 

“The plaintiff can only recover in this case after it has been 
established by the greater weight of the evidence * * * that 
the loss or damage to this house was the result of the direct action 
of this windstorm on the day in question.” 

No error, of course, is assigned to this instruction, for had 
the jury found that the damage had been done by wind, then 
the instruction fully covered the defendant’s liability. But the 
verdict for the defendant was a finding by the jury that water, 
and not wind, caused the house to fall, and with respect to the 
company’s liability for damage caused by water, the court gave 
its second instruction, which appears in several places in the 
charge in different language, but always to the same effect, as 
follows :— 

“IT have determined that a proper construction of the policy 
precludes the plaintiff from recovering if the damage to this 
house was due, directly or indirectly, to high water, irrespective 
of whether the high water was caused by wind or not.” 

The substance of the error charged to this instruction is, that 
under a proper construction of the contract of insurance, the 
defendant is liable for damage done by water when raised or 
driven by wind, and the jury should have been charged 
accordingly. 

The plaintiffs’ case rests upon their ability to take the cause 
of damage out of the clause of the policy exempting the com- 
pany from liability, and place it in the clause imposing liability, 
To do this, they maintain that the words “high water,” as used 
in the exempting clause, mean high tide in its commonly ac- 
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cepted sense, indicating only such high water as is reached by 
the tide in its normal and periodical flow, unaffected by winds 
and storms, Howard vs. Ingersoll, 13 How. (54 U. S.) 381, 423, 
14 L. Ed. 189; that in the instant case the water was made 
high, not by normal tidal influences, but by wind, the element 
insured against, and that in driving the water against the foun- 
dations of the house, the water was the passive and the wind 
the efficient force which proximately caused its destruction. 
They thus invoke the doctrine of proximate cause as applied in 
cases of insurance, Waters vs. Merchants’ Ins. Co., 11 Pet. 213, 
9 L. Ed. 691; Aétna Ins. Co. vs. Boon, 95 U. S. 117, 24 L. Ed. 
395; The G. R. Booth, 171 U. S. 450, 19 Sup. Ct. 9, 43 L. Ed. 
234; Louisiana Mutual Ins. Co. vs. Tweed, 7 Wall. 44, 19 L. Ed. 
65; Queen Ins. Co. vs. Hudnut, 8 Ind. App. 22, 35 N. E. 397; 
Jordan vs. lowa Mutual Tornado Ins. Co., 151 Iowa, 73, 130 
N. W. 177, Ann. Cas. 1913A, 266; Mitchell vs. Potomac Ins. 
Co., 183 U. S. 42, 22 Sup. Ct. 22, 46 L. Ed. 74; and ask a con- 
struction of the words “high water” as employed in the policy 
and a determination of which force occasioned the damage. 

If the liability clause and the quoted clause of exceptions con- 
stitute the whole of the company’s undertaking, the inquiry as 
to the proximate cause of the damage, whether of wind or high 
tide, might be pertinent; but there is a second clause of ex- 
ceptions, in which are included other elements with respect to 
which the company expressly refused to make itself liable. This 
clause is as follows :— 

“This company shall not be liable for any loss or damage 
caused by water or rain, whether driven by wind or not, unless 
the building insured * * * shall first sustain an actual 
damage to the roof or walls of the same by the direct force of 
the wind, and shall then be liable only for such damage as to 
the interior of the building * * * as may be caused by water 
or rain entering the building through the openings in the roofs 
or walls made by the direct action of the wind.” 

This clause, disclaiming liability, is as much a part of the 
contract as the clause assuming liability, and it must be con- 
sidered in connection with all other expressions in seeking the 
sense and the scope of the contract. The insurance company states 
in the liability clause what it insures against, namely, “loss or 
damage by windstorms, tornadoes, cyclones or hurricanes.” In 
order to make certain just what it insures against, it states by 
two other clauses what it does not insure against, first, “loss or 
damage occasioned directly or indirectly by * * * high 
water,” and second, “loss or damage caused by water or rain, 
whether driven by wind or not,” except in the one instance of 
damage caused by water entering an opening previously made 
by wind. The defendant’s liability must be found within these 
three clauses. They are not ambiguous in their terms and are 
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not fairly susceptible of two different constructions, and do not 
therefore call for interpretation under the familiar canons of 
construction, which incline to the insured and against the in- 
surer. Insurance Co. vs. Boon, 95 U. S. 117, 128, 24 L. Ed. 395; 
Thompson vs. Insurance Co., 136 U. S. 287, 297, 10 Sup. Ct. 
1019, 34 L. Ed. 408; Holmes vs. Phoenix Ins. Co., 98 Fed. 240, 
39 C. C. A. 45, 47 L. R. A. 308. They are related to one another 
not only in subject matter but by express terms of reference. 
They are in no sense inconsistent or conflicting, but are cumulative 
or rather explanatory of one another, and make clear what is 
insured against by reciting what is not insured against. Reserv- 
ing any question of proximate cause, it is manifest from the 
terms of the contract, as well as from the enumerated elements, 
that the perils insured against are the perils of the air, and among 
those expressly excepted are perils of water; and that after 
disclaiming liability for damage caused by such specific water 
forces as tidal wave, high water, overflow and cloudburst, the in- 
surance company broadly refuses to assume liability for any loss 
or damage caused generally by water, even when “driven by 
wind.” 

As the jury found that the house was destroyed by water and 
as the contract denies liability for damage “caused by water, 
whether driven by wind or not,” the plaintiff’s case, based upon 
the theory of wind-driven water, comes within the second ex- 
empting clause and necessarily falls. We are of the opinion that 
this clause dispenses with the consideration of the question of 
proximate cause as raised in this case, and that the court’s con- 
struction of the contract as contained in the charge, was not 
erroneous. 

The judgment below is affirmed. 


ore --- 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Tuirp CiRculIt. 


BLEZNAF. 


vs. 


SPRINGFIELD FIRE & MARINE INS. CO. (No. 2166.)* 


2. INSURANCE — FIRE INSURANCE — POLICIES — PROOFS OF 
LOSS. 

A fire policy covered a lot of sweet potatoes contained in a shed in the 
rear of insured’s dwelling. Title to the dwelling was in insured and 
his father, and in making proof of loss of the sweet potatoes the blank 
used was a duplicate of the one used as a proof of the loss under the 


* Decision rendered, Dec. 13, 1916. 237 Fed. Rep. 589. 
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policy covering the dwelling. Because of this reason, statements of 
joint ownership in the potato policy proof were the same as in the 
proofs on the other policy, and obviously referred to joint ownership 
of the dwelling, and not to joint ownership of the potatoes. Such 
was shown by the accompanying affidavit, alleging a joint ownership 
of the dwelling, but a sole ownership of the potatoes in insured. 
Held that, in such case, the proof of loss could not be disregarded, 
on the ground that the statements improperly included constituted 
false swearing by the insured touching matters relating to the insur- 
ance, and showed that the interest of insured was other than un- 
conditional and sole ownership, but the matter was properly submitted 
to the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[5, 6].) 


In Error to the District Court of the United States for the District of 
New Jersey; John Rellstab, Judge. 

Action by Isaac Bleznak against the Springfield Fire & Marine 
Insurance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Before Buffington, McPherson, and Woolley, C. JJ. 


Lewis Starr, of Camden, N. J., for Plaintiff in Error. 
Ethan Westcott and John Westcott, both of Camden, N. J., for De- 
fendant in Error. 
BuFFINcTon, C. J. 

In the court below Isaac Bleznak, a citizen of New Jersey, 
brought suit against the Springfield Fire & Marine Insurance 
Company, a corporate citizen of Massachusetts, on two policies 
of fire insurance. At the trial the court held that on one policy, 
which covered a building, the proofs of loss were insufficient, and 
there could be no recovery. As to the other policy, it in effect 
submitted the question of the sufficiency of the proofs to the jury, 
which found that and the other issues involved in favor of the 
plaintiff. To a judgment entered on such verdict, the plaintiff 
sued out this writ, and here contends the court should have given 
binding instructions in its favor. 

[1, 2] A study of the record satisfies us that the court below 
committed no error. The policy on which plaintiff recovered 
covenanted against loss on a large lot of sweet potatoes contained 
in a shed in the rear of his dwelling house. While the ownership 
of such potatoes by the insured, the fact that they were burned, 
and indeed that they were even in the shed, was denied by the 
defendant, yet there was evidence to the contrary which compelled. 
the submission of those questions to the jury. A verdict settling 
those issues must therefore be sustained, unless as a question of 
law the court was bound to hold the proofs of loss were insufficient. 
But this it could not do. It is true they are inartistically drawn; 
but, reading them and the accompanying affidavit in the light of 
attendant facts, they evidenced such a substantial compliance with 
the requirements of the policy that a court would not have been 
justified in holding as a matter of law they were insufficient. As 
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to the proof itself, it certainly contained some statements which, 
if they referred to the sweet potatoes, showed that the ownership 
of them was in Bleznak, the assured, and his father. But the 
blank used for the proof of loss was a duplicate of one used as 
a proof for the other policy, which was upon real estate the legal 
title of which was in Bleznak and his father, and the attempt to 
use for personal property a blank which was meant for proof of 
a real estate loss necessarily led to the use of some language not 
fitted to a proof for the loss of personalty. 

As the sweet potatoes were in a shed on that land, and the 
statements of joint ownership written in the potato policy proof 
are the same as in the proofs on the other or real estate policy, it 
is evident such statements were meant to refer to such joint real 
estate ownership, and not to a joint ownership of the potatoes. 
That such was the case is shown by the accompanying affidavit 
which alleged a joint ownership of the realty, but a sole owner- 
ship of the potatoes. 

We are therefore of opinion the court below could not have 
held that these papers, in and of themselves, constituted a “false 
swearing by the insured touching any matter relating to this 
insurance,” or that they show that “the interest of the insured was 
other than unconditional and sole ownership,” as provided in the 
policy. And as the jury, under the way the cause was tried and 
submitted to it by the court, have found the sole ownership of 
the potatoes was in the insured, and that he made no false state- 
ment in the proofs, it follows defendant has no ground of sub- 
stantial complaint, and the judgment below should be affirmed. 


———+@—____- 


KANSAS CITY COURT OF APPEALS. 


MIssourl. 


CONTINENTAL INS. CO. or New York 


vs. 


PHIPPS. (No. 12201.)* 


1, INSURANCE—CANCELLATION OF POLICY—TIME. 


Where a five-year policy of insurance differed from the oral representa- 
tations of the insurer's agent that it would be for one year, but in- 
sured, having the right to cancel it at any time upon terms provided 
therein, retained it without objection from spring till fall, it was too 
late to refuse it on the ground of such misrepresentation. 


(For other cases, see Insurance, Cent. Dig. §§ 516, 517; Dec. Dig. 
§ 238[1].) 


* Decision rendered, Dec. 18, 1916. 190 S. W. Rep. 994. 
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2. INSURANCE—CANCELLATION—RIGHT. 


Where a contract of insurance had become effective between the parties, 
neither could cancel or terminate it without the other’s consent, ex- 
cept upon strict compliance with the conditions provided in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 498, 499; Dec. Dig. 226.) 


3. INSURANCE—FIRE INSURANCE—CONDITIONS—CANCELLA- 
TION—VALIDITY. 

A provision in a five year policy of fire insurance that insured could 
cancel the policy by paying the premium note in full, and that then 
the insurer would take out of it the usual short rates and the ex- 
pense of taking the risk and return the balance, whether reasonable 
or not, was a valid provision which the parties had the right to make, 
and which would be upheld. 


(For other cases, see Insurance, Cent. Dig. §§ 516, 517; Dec. Dig. 
§ 238/11.) 


4. INSURANCE — FIRE INSURANCE — CONSTRUCTION OF 
POLICY—FORFEITURE. 

A five-year policy of fire insurance on which the insured paid the first 
annual premium and gave a note for the balance, payable in four 
annual instalments, providing that in case of nonpayment of any 
annual instalment when due the insurer should not be liable for any 
loss occurring during the default, and that the policy should lapse 
until payment was made, but that the whole amount of instalments 
remaining unpaid would become due as earned premiums if no settle- 
ment was made according to short-term rates before the time ex- 
pired, with a provision that insured might cancel it when the premiums 
had been fully paid, the insurer retaining the usual short rates and 
expense of taking the risk, where the insured did not cancel it by 
paying the premium note in full, remained in force until default in 
the payment of the next annual instalment of premium, and wou!d 
have come into force at any time after the insured’s payment of such 
instalment. 


(For other cases, see Insurance, Cent. Dig. § 932; Dec. Dig. § 365[1].) 


5. INSURANCE—FIRE INSURANCE—PREMIUM NOTE—REDUC- 
TION. 

Under a term policy for five years, whereby the whole premium was 
earned unless the policy was canceled in accordance with its pro- 
visions, the insured was not entitled to a reduction of his premium 
note because of his own failure to comply with the contract, so that 
after default, the insurer was entitled to recover the full amount 
of the note. 


(For other cases, see Insurance, Cent. Dig. § 394; Dec. Dig. § 183.) 


6. INSURANCE—FIRE INSURANCE—PREMIUM NOTE—CON- 
SIDERATION. 

Where a fire insurance policy was issued for an indivisible period of 
five years, for a certain indivisible premium, $15 cash and a premium 
note for $60, the note was as much a part of the consideration for 
the insurance as the cash, so that it could not be claimed that there 
was no consideration for the note. 


(For other cases, see Insurance, Cent. Dig. § 401; Dec. Dig. § 187[3].) 


Appeal from Circuit Court, Vernon County; B. G. Thurman, Judge. 
“Not to be officially published.” 
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Action by the Continental Insurance Company of New York against 
Thomas J. Phipps. Judgment for defendant, and plaintiff appeals. Re- 
versed and remanded, with direction to enter judgment on the note 
sued on. 


D. A. Murphy, of Nevada, Mo., for Appellant. 
A. J. King, of Nevada, Mo., for Respondent. 
TRIMBLE, J. 

This is a suit on defendant's promissory note for $60 which, 
with $15 cash, was given by him to plaintiff as the premium on a 
five-year policy of fire insurance running from noon of March 10, 
1911, to noon of March 10, 1916. The note was to be paid in 
four annual installments of $15 each on the lst of March. The 
contract between the parties provided that in case of nonpayment 
of any one of the annual installments when due, the company 
should not be liable for any loss occurring during such default 
and the policy should lapse until payment was made, but the 
whole amount of installments remaining unpaid would become 
due and payable as earned premiums if no settlement was made, 
according to short-term rates, for time expired, as provided in the 
policy. This provision related to the terms on which the insured 
could cancel the policy, and reads as follows :— 

“The assured may cancel when the premium, or note or obli- 
gation given for such premium, has been fully and actually paid 
in cash, in which case the company shall retain the customary and 
usual short rates and expenses of taking the risk from the date 
of the policy up to the time it is received for such cancellation.” 

[1] Defendant admits that he paid the $15 cash and executed 
the note in suit. He also admits that about six weeks after sign- 
ing the application, the policy was delivered to him through the 
mail. His testimony shows that he kept it without objection for 
several months, and until about the 20th of September, when he 
mailed it back to the company. The reason for so doing, he says, 
was because of alleged oral misrepresentations made by the agent 
at the time of securing the application for insurance. These al- 
leged oral representations were in direct conflict with the written 
terms of the application, which defendant signed, and with the 
terms of the policy. If the policy was different from the oral 
representations, namely, that it would be for one year and could 
be canceled by defendant at any time, the plaintiff should have 
elected to return it within a reasonable time, but he did not do so. 
He retained it without objection from spring till fall, and then 
it was too late to refuse it upon the ground of oral misrepresenta- 
tions. American Ins. Co. vs. Neiberger, 74 Mo. 167. It may be 
observed that the assured did have the right to cancel the 
policy at any time but upon the terms provided in the policy. A 
trial before a jury was had, the court refused a peremptory 
instruction to find for plaintiff, and submitted the case to the 
jury, which returned a verdict for defendant. Thereupon the 
plaintiff appealed. 
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Respondent makes the point that appellant’s abstract is faulty, 
and fails to comply with the rules of appellate practice. The 
point is not well taken. The abstract is in proper form, and 
contains the right matters, correctly stated in the proper place. 

[2] The contract of insurance having become effective be- 
tween the parties, neither could cancel or terminate it without 
the other’s consent, except upon strict compliance with the con- 
ditions provided in the policy for its cancellation. Chrisman, 
etc., Banking Co. vs. Hartford Fire Ins. Co., 75 Mo. App. 310; 
Van Valkenburgh vs. Lenox Fire Ins. Co., 51 N. Y. 465; Hol- 
lingsworth vs. Germania, etc., Fire Ins. Co., 45 Ga. 294, 12 Am. 
Rep. 579; Home Ins. Co. vs. Curtis, 32 Mich. 402; White vs. 
Connecticut Fire Ins. Co., 120 Mass. 330. 

|3] The policy provided that if the insured desired to cancel 
the policy, he could do so by first paying the premium note in full, 
and then the company would take out of it the customary and 
usual short rates and the expenses of taking the risk, and return 
the balance. ‘This is a provision in the contract and, whether 
reasonable or not, is a valid one which the parties had a right to 
make and agree to, and therefore it will be upheld. The parties 
entered into such contract and the courts will not undertake to 
make a different one for them. Barnes vs. Continental Ins. Co., 
30 Mo. App. 539; Keim vs. Home Mut., etc., Ins. Co., 42 Mo. 
38, 97 Am. Dec. 291; State Ins. Co. vs. Horner, 14 Colo. 391, 23 
Pac. 788. 

14, 5] The defendant admits he did not send any money to 
the company at the time he says he sent the policy back in an 
attempt to cancel it. The evidence of the company is that the 
policy was never received. And the evidence shows that the 
customary short rate for the time the defendant had the policy, 
plus the expenses of taking the risk, were much more than the 
$15 he had paid. According to the policy, the only way he could 
cancel the policy was by paying the premium note in full, and 
from that the company could retain the short rate and the ex- 
penses of taking the risk. Hence defendant did not cancel the 
policy, but it remained in force until default was made in the 
payment of the next annual installment of the premium and 
would have come into force again at any time upon the payment 
by defendant of said installment. The policy was a term policy 
for five years and, under its terms, the whole premium was 
earned unless the policy was canceled in accordance with the 
terms and conditions of the contract. Barnes vs. Insurance Co., 
supra; Wall vs. Home Ins. Co., 36 N. Y. 157; Schreiber vs. 
German-American Hail Ins. Co., 43 Minn. 367, 45 N. W. 708: 
Robinson vs. Insurance Co., 51 Ark. 441, 11 S. W. 686, 4 L. R. 
A, 251. The policy did not become absolutely void upon the 
nonpayment of the installments. The defendant could have kept 
it in force or reinstated it after default by paying the installments 
due. He is not entitled to a reduction on his note because of his 














332 Insurance Law Journal, Vol. 49. [| Mar., 1917. 


own failure to comply with the contract. He defaulted when 
the installment became due, and under the terms of the contract 
the whole note then became due. Hence plaintiff is entitled to 
recover the full amount of the note. Williams vs. Albany, etc., 
Ins. Co., 19 Mich. 451, 2 Am. Rep. 95; Blackerby vs. Continental 
Ins. Co., 83 Ky. 574; Cauffield vs. Continental Ins. Co., 47 Mich. 
447, 11 N. W. 264; Minnesota, etc., Ins. Ass’n vs. Olson, 43 
Minn. 21, 44 N. W. 672; American Ins. Co. vs. Garrett, 71 Iowa, 
243, 32 N. W. 356; American Ins. Co. vs. Henley, 60 Ind. 515; 
American Ins. Co. vs. Klink, 65 Mo. 78. 

The law involved in cases of this kind is fully set forth in 
Home Ins, Co. vs. Hamilton, 143 Mo. App. 237, 128 S. W. 273, 
and that case is decisive of this one. The defendant relies upon 
the case of Home Ins. Co. vs. Burnett, 26 Mo. App. 175, as en- 
titling him to a judgment But that case differs from this in 
that, so far as the evidence in the case showed, the defendant 
therein had the right to cancel the policy by a mere notice to 
that effect. But in the case at bar the evidence clearly shows 
that defendant did not cancel the policy. 

[6] It cannot be claimed there was no consideration for the 
note. The evidence shows that the policy was for an indivisible 
period of five years for a certain indivisible premium, to wit, $15 
cash and the note in suit. In other words, the note was as much 
a part of the consideration for the insurance as the cash that was 
paid. German-American Ins. Co. vs. Divilbiss, 67 Mo. pp. 500. 
The defendant had no right to terminate the contract unless he 
did so in accordance with the terms of the contract. This he 
failed to do. The policy became effective and the risk attached, 
and, under the terms of the contract, defendant was obligated to 
pay the whole premium unless he canceled the policy in the way 
pointed out in the contract. The evidence shows he did not do 
this, and there is no evidence that the company consented to the 
cancellation of the policy in the manner plaintiff attempted to do. 

Defendant acknowledged he executed the note, and his own 
evidence shows that the policy took effect, the risk attached, and 
that he failed to cancel the policy and failed to pay the note. In 
that event the contract also shows that the company is entitled to 
payment thereof. Accordingly the judgment is reversed, and the 
cause is remanded, with directions to enter judgment on the note. 
It is so ordered. The other Judges concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


GATELY-HAIRE CO., Inc., 
vs. 


NIAGARA FIRE INS. CO. 


SAME 
us. 


INSURANCE CO. OF THE STATE OF PENNSYLVANIA-* 


INSURANCE—CANCELLATION—SURRENDER OF POLICY—RE- 
TURN OF PREMIUM. 

Where insured gave notice of the cancellation of fire insurance policies, 
but did not surrender the policies, and the company did not ac- 
knowledge receipt of the notice, or offer to return the unearned pre- 
mium, before the building was burned, the policies were still in 
force. 


(For other cases, see Insurance, Cent. Dig. § 504; Dec. Dig. § 232.) 


Appeal from Special Term, Albany County. 

Separate actions by the Gately-Haire Company, Incorporated, against 
the Niagara Fire Insurance Company and against the Insurance Com- 
pany of the State of Pennsylvania. Judgments for the plaintiff on the 
pleadings in each case, and defendants appeal. Judgments modified, as 
to costs, and affirmed. 


Argued before Kellogg, P. J., and Lyon, Howard, Woodward, and 
Cochrane, JJ. 


Reed, Gwinn & Deming, of New York City (Ralph W. Gwinn, of 
New York City, of counsel), for Appellants. 
Franklin M. Danaher, of Albany, for Respondent. 


The following is the opinion of Rudd, J., in the court below :— 

“Each party in each of the above-entitled actions moves for 
final judgment on the pleadings under section 547 of the Code 
of Civil Procedure. The pleadings in each case are identical, 
except as to the amount demanded. Each action is brought to 
recover under a policy of fire insurance issued by the defendants, 
respectively. No question exists as to the facts in the case. 


or 


I'he insured, Gately-Haire Company, Inc., advised the insur- 
ance companies that it desired to cancel policies of insurance. 
The letter of advice to the Niagara Company said: ‘We wish to 
cancel policy No. 15,997 with the Niagara Fire Insurance Com- 
pany * * * for $3,000. This cancellation to take effect at 


* Decision rendered, Dec. 28, 1916. 162 N. Y. Supp. 473. 
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once.’ The letter to the Insurance Company of the State of 
Pennsylvania said: ‘We desire to cancel policy No. 544,417 of 
the Insurance Company of the State of Pennsylvania for $500.’ 

“In the letter to the Niagara Company it will be noticed that 
the insured says, ‘This cancellation to take effect at once,’ while 
in the letter to the Pennsylvania Company only a desire is ex- 
pressed to cancel the policy. Each letter was written January 18, 
1916. On January 27, 1916, the property insured was partially 
destroyed by fire. 

“The defendants, insurance companies, claim that the policies 
were canceled, although neither company acknowledged the re- 
ceipt of the notice of cancellation, neither policy was returned, 
and neither company paid or offered to pay that portion of the 
unearned premium which would be due under a cancellation. The 
plaintiff claims that each policy is in force, because neither policy 
was returned, with the notice of cancellation or afterward, and 
that at the time of the fire the policies were in the possession of 
the plaintiff. 

“Consideration has been given by the Court of Appeals, not only 
to the sections of the Insurance Law relating to cancellation of 
policies, but also to the cancellation provisions of the standard 
form of insurance polices. Such consideration has resulted in a 
construction which seems at least, so far as this court is con- 
cerned, to be conclusive. The court has decided what constitutes 
a cancellation where the insured is the actor, as well as where the 
company takes the initiative. Buckley vs. Citizens’ Ins. Co., 188 


N. Y. 399, 81 N. E. 165, 13 L. R. A. (N. S.) 889. 

“The contention here by the counsel representing the defendant 
companies that these expressions by the Court of Appeals are 
entirely obiter does not seem to be justified. 

“Judgment may be entered in each action in favor of the plain- 
tiff and against the defendant, with costs.” 


PER CurRIAM. 
Judgment modified, by deducting $35 costs, included therein, 
and judgment, as so modified, and order, affirmed, on opinion of 
Rudd, J., at Special Term. 





Fire, &c.] Johnson vs. Button, Ins. Comr., et al. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


JOHNSON 


vs. 
BUTTON, Ins Comr., ET AL.* 


1. INSURANCE—COMPENSATION OF AGENTS—INSOLVENCY 
OF COMPANY. 


An insurance agent cannot be required to return part of his commissions, 
where the insurer becomes insolvent, requiring return of part of the 
premiums. 


(For other cases, see Insurance, Cent. Dig. § 111; Dec. Dig. § 84[2].) 


2. INSURANCE—RETURN OF PREMIUM—INSOLVENCY OF 
COMPANY. 

Insolvency of insurer entitles policyholders to return premiums on the 
“pro rata,” instead of the “short rate,” basis. 


(For other cases, see Insurance, Cent. Dig. §§ 86-88; Dec. Dig. § 63.) 


3. INSURANCE— FOREIGN COMPANIES—ANCILLARY PRO- 
CEEDINGS ON INSOLVENCY. 


It is proper, in ancillary proceedings in respect to an insolvent foreign 
insurance company, to decree that premiums collected by the receiver 
from subagents be turned over to the general agent, instead of direct- 
ing settlement therein between such agent and the subagents and the 
company, or that it be held to await a settlement between all parties; 
the general agent being liable to the company for premiums, and 
being under sufficient bond. 


(For other cases, see Insurance, Cent. Dig. § 89; Dec. Dig. § 64.) 


4. INSURANCE—ACCOUNTING BY AGENT—INSOLVENT FOR- 
EIGN COMPANY. 


The proper place for a settlement by the general agent for two states 
of an insolvent insurance company of another state is in the suit 
in that state for general liquidation of the company’s business, and 
not in an ancillary proceeding in one of the other two states. 


(For other cases, see Insurance, Cent. Dig. § 89; Dec. Dig. § 64.) 
5. INSURANCE. 


The agent of an insurance company to whom, when it became insolvent, 
policyholders assigned their policies, has the same right as to return 
of premiums, including liens on securities with the state treasurer, 
as other policyholders. 


(For other cases, see Insurance, Cent. Dig. §§ 86-88; Dec. Dig. § 63.) 


Appeal from Circuit Court of City of Richmond. 

Ancillary proceeding by Joseph Button, Commissioner of Insurance, 
and others, against the American Union Fire Insurance Company, a for- 
eign insolvent company. From the decree, Charles Johnson, general re- 
ceiver of the company, appeals; cross error being assigned. Amended 
and affirmed. 


* Decision rendered, Jan. 11, 1917. 91 S. E. Rep. 151. 
Vol. XLIX—22. 
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Kelley & Colbourn, of Richmond, for Appellant. 
John B. Minor, of Richmond, and J. Winston Read, of Newport 
News, for Appellees. 


WHITTLE, J. 

The American Union Fire insurance Company, a Pennsylvania 
corporation, having complied with the statutory requirements, 
including the deposit of $25,000 of securities with the treasurer 
of the commonwealth, was licensed to engage in the business of 
fire insurance in this state. To that end, on May 1, 1911, it ap- 
pointed Sol Miller general agent for Virginia, which agency 
was subsequently extended so as to embrace the territory of West 
Virginia and include the business of the Monongahela Under- 
writers’ Agency. 

In March, 1913, the state of Pennsylvania, in a proceeding at 
the relation of its Insurance Commissioner, procured a decree 
from the court of common pleas of Dauphin county, in that state, 
determining the insolvency of the insurance company, and order- 
ing its dissolution and liquidation of its business by the State 
Insurance Commissioner. By its terms the decree became effec- 
tive March 27, 1913. On March 12, 1913, the commonwealth of 
Virginia at the relation of Joseph Button, Commissioner of In- 
surance, filed an ancillary petition in the circuit court of the 
city of Richmond against the company, alleging its insolvency and 
reciting the receivership proceedings against it in the Pennsyl- 

vania court. The petition also charged that there were un- 
adjusted and unsettled demands against the company for fire 
losses sustained by policyholders in this state, and prayed that it 
be required to show cause why the Commissioner of Insurance 
should not take possession of its assets therein and distribute the 
proceeds among those ascertained to be entitled thereto. A 
creditors’ bill was likewise filed in the circuit court against the 
company, which prayed for similar relief; and the two proceed- 
ings were heard together. 

The compensation of Miller was fixed by written contract at 
35 per cent commissions upon all policies written by him and 
his subagents in this state. Miller filed his petition in the pro- 
ceedings, in which adverting to the Pennsylvania receivership, he 
alleged that :— 

He “was advised that the appointment of said receiver ipso 
facto canceled all the policies of said companies then outstanding ; 
but in addition that he had been instructed by the proper officers 
of said receivership to discontinue writing business for said com- 
panies, and advised that all policies should be canceled. There- 
upon petitioner and his subagents took the necessary steps to 
cancel said policies, and return the proper proportion of the 
premiums to policyholders.” 


The company made no answer to this petition by demurrer or 
other pleading, and the court directed a reference to one of its 
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commissioners in chancery to inquire into the various matters 
involved in the subsidiary litigation. 

With respect to the main contention of the general receiver, 
that the Virginia agents should be required to pay back unearned 
commissions on policies canceled at the time of the receivership, 
the Commissioner made the following finding. That, after the 
receivership, these agents, in order to protect their policyholders, 
issued new policies in other companies for the unexpired terms of 
the old policies, which latter, in consideration of the new policies, 
were surrendered to the agents. The agents filed the old policies 
of which they held assignments and claimed the return premiums 
for the unexpired terms. And the Commissioner was of opinion 
that they occupied the same position that the policyholders would 
have occupied if they had filed their policies direct; that the 
agents had performed their full duty to the companies in issuing 
policies, collecting premiums, and delivering the policies to the 
insured, and that the failure of the companies was through no 
fault of theirs; and that their only reason for appearing in this 
litigation was to file their claims for unearned premiums on the 
policies held by them as assignees. 

The Commissioner’s findings upon the principal questions re- 
ferred to him were adverse to the company, and the general re- 
ceiver appealed from a decree confirming his report. 

[1,2] The contention of appellant with respect to the agents’ 
compensation is that, inasmuch as their commissions were based 
upon “net premiums,” all claims for “return premiums” should 
be charged with their proportionate part of the commissions; and 
furthermore that, as the policies had not been canceled by the 
company, return premiums should be computed upon what is 
known as the “short rate” basis. The opposing theory of the 
agents conformed to the findings of the Commissioner as ap- 
proved by the circuit court. 

The affidavits of representative agents of a number of fire in- 
surance companies show that it is the custom and usage with 
such companies to construe the term “net premiums,” in contracts 
similar to the one in question, to mean that the general or local 
agent of the company should return the proper proportion of all 
premiums which had either been canceled by the insured, or by 
the company while a going concern, without any neglect or de- 
fault on the part of such company; but that where the company 
had been placed in the hands of a receiver, and its policies can- 
celed without fault on the part of the agent, no obligation rested 
on such agent to return any part of the commissions received by 
him on premiums on policies so canceled. 


In 22 Cyc. 1440, the general rule is thus stated :— 


“The rights of an agent to compensation as to the canceled 
policies must be determined according to the contract, express or 
implied, under which he is employed, and it may be competent to 
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show the course of dealing between him and the company in 
order to fix his compensation. He is generally entitled to com- 
missions on the whole premium paid, and cannot be limited to 
the portion earned up to the time of cancellation”—citing Insur- 
ance Com. vs. People’s Fire Ins. Co., 68 N. H. 51, 44 Atl. 82; 
Garfield vs. Rutland Ins. Co., 69 Vt. 549, 38 Atl. 235; Am. 
Steam Boiler Ins. Co. vs. Anderson, 6 N. Y. Supp. 507. 

And in 22 Cyc., p. 1404, it is said :— 

“The insolvency of an insurance company constitutes a breach 
of contract on its part, and on dissolution of the company claims 
of policyholders are debts due in presenti. * * * A com- 
pany cannot recover premiums for the portion of the term of in- 
surance after insolvency has taken place. Nor can it maintain 
an action against an agent for the recovery of premiums received 
by him, the consideration for which has thus failed. The in- 
solvency of the company being a breach of its contract as to an 
existing policyholder, the latter is entitled to recover the portion 
of the premium paid which is unearned at the time of the in- 
solvency, and this is so even though there is no provision for 
refunding premiums paid.” 

These authorities hold that insolvency of the company ipso 
facto cancels its outstanding policies and entitles policyholders to 
“return premiums” upon the “pro rata” instead of upon the 
“short rate” basis, as contended by appellant. 

The case of Hay vs. Union Fire Ins. Co., and the Monongahela 
Underwriters’ Agency, etc., 167 N. C. 82, 83 S. E. 242, involved 
the same question with the same companies touching the effect 
of their insolvency upon the North Carolina business, and there- 
fore is directly in point. The facts in the two cases are identical, 
and, upon a review of the authorities, the court holds :— 

“Where, a fire company, after writing numerous policies, be- 
came insolvent, it could not demand a return of a proportionate 
part of the commissions paid the agents, there being no custom 
requiring such return of commissions as in case of surrender, and 
the company not being entitled to profit by its own default; hence 
no such deduction could be made from claims of policyholders 
for unearned premiums assigned to the agents.” 

The agent’s claim to commissions rests upon the conclusive 
ground that he has fully complied with the terms of his employ- 
ment, and the transaction fails of accomplishment from no fault 
of his, but from the insolvency of the company. See the well- 
reasoned case of Currier vs. Mut. Reserve Fund Life Ass’n, 
108 Fed. 737, 47 C. C. A. (5th Cir.) 651, citing 4 Am. & Eng. 
Enc. Law (2d Ed.) 972; Story on Agency, § 329; Mechem on 
Agency, §§ 611, 612; 16 Am. & Eng. Enc. Law (2d Ed.) 911; 
Kock vs. Emmerling, 22 How. 69, 16 L. Ed. 292. 

An examination of the authorities relied on by appellant shows 
that some of them are to be distinguished from this case upon 
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the facts, and that others have been overruled by subsequent 
decisions. 

Upon the main question, it seems to us that the better reason 
and weight of authority are on the side of appellees. 

[3] The second assignment of error involves the action of the 
circuit court in decreeing that $911.31, collected by Receiver 
Johnson from subagents be turned over to the general agent 
Miller, instead of being held to await a settlement between all 
parties; and also declining to direct settlements in this proceed- 
ing, without consent of parties, between Miller and his subagents, 
and between him and the companies. 

We find no error in this ruling. Miller had the appointment 
of the subagents, and was personally liable to the companies for 
any balances that might be due from subagents within his terri- 
tory, and was under bond in the penalty of $5,000 for the faithful 
performance of his contract. There is no suggestion of in- 
solvency or inadequacy of the security given by Miller to meet 
any possible balance that might be ascertained to be due from 
him to his principal. The fund in question forms no part of the 
assets of the company, but is the property of Miller and was 
rightfully decreed to him. 

[4] Nor was it error in the court, in exercising a limited 
statutory jurisdiction, to decline to decree a settlement between 
Miller and the companies. Such settlement necessarily would 
cover the transactions of the general agent both in Virginia and 
West Virginia, and the proper place for that settlement is the 
suit in Pennsylvania for general liquidation of the companies’ 
business. 

[5] The third assignment of error challenges the ruling of the 
circuit court establishing Miller’s lien upon the bonds deposited 
with the state treasurer for return premiums as assignee of cer- 
tain policies, the contention being that Miller should only be 
allowed a lien for such balance as might be found due upon a 
settlement with the company as general agent on Virginia 
business. 

What has already been said in the discussion of the second 
assignment of error to some extent applies to this assignment. 
With respect to policies held by Miller as assignee, he stands on 
the same plane with all other holders of Virginia policies can- 
celed by the insolvency of the company, and is entitled to share 
with them the benefits of his statutory lien on the securities held 
by the treasurer. Non constat that upon a general accounting 
there will be any amount owing from Miller to the company. He 
has given a solvent bond for the faithful performance of his 
contract, while the company admittedly is insolvent. In these 
circumstances, his lien should not be postponed, and perhaps 
jeopardized, to meet a possible liability. 

It follows from the discussion of the last two assignments that 
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the cross-error of appellees is well assigned, and that payment 
of the sum of $721.84, referred to therein, belonging to Miller, 
ought not to be withheld to await the result of the settlement 
between him and the company. 

For these reasons, the decree must be amended in the par- 
ticular indicated, and in all other respects will be affirmed. 

Amended and affirmed. 

Cardwell, P., and Sims, J., absent. 


CARDWELL vs. VIRGINIA STATE INS. CO. er AL. 
(8 Div. 878.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—PROPERTY—CHANGE OF INTEREST. 

A proviso of an insurance contract against a change or alienation of 
interest is breached by a contract of sale of the insured property, 
where the vendee is placed in possession. 

(For other cases, see Insurance, Cent. Dig. § 799; Dec. Dig. § 328[5].) 


2. INSURANCE—PROPERTY—CHANGE OF INTEREST. 

A contract of sale of real estate acknowledging receipt of part 
payment and providing for the delivery of warranty deed upon other 
payments being made was an unconditional contract of sale which 
violated provisions of an insurance policy against change of interest, 
although such contract speaks of rent and authorizes such rent to 
be credited upon purchase-money instalments, where there was noth- 
ing in the contract abrogating it or authorizing a forfeiture in case 
the vendee fails to make the payments. 

(For other cases, see Insurance, Cent. Dig. § 799; Dec. Dig. 328[5].) 


3. INSURANCE—CHANGE OF INTEREST — UNCONDITIONAL 
CONTRACTS. 

Where an insurance policy contained a provision against change of in- 
terest and the insured had executed an unconditional contract of 
sale, the forfeiture under the policy could not be avoided on the 
ground that the premises were plaintiff’s homestead and that the con- 
tract of sale was void because not joined in by insured’s wife, where 
the evidence shows such homestead to have been abandoned prior to 
the execution of the contract. 


(For other cases, see Insurance, Cent. Dig. § 799; Dec. Dig. § 328[5].) 


Appeal from Chancery Court, Marshall County; James E. Horton, 
Jr., Chancellor. 

Bill by W. D. Cardwell against the Virginia State Insurance Com- 
pany and others, for redemption from mortgage, to declare the policy 
of insurance an existing and binding obligation, and decree the right of 


* Decision rendered, Nov. 30, 1916. 73 South. Rep. 466. 
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complainant to collect the policy or to have credit on his mortgage to 
the full amount of the claim. Decree for respondents, and complainant 
appeals. Affirmed. 


Street & Isbell, of Guntersville, for Appellant. 
Cooper & Cooper, of Huntsville, for Appellees. 


LEWIS vs. INTERNATIONAL INS. CO. (3 Div. 231.)* 


(Supreme Court of Alabama.) 


1. INSURANCE — FOREIGN CORPORATIONS — AGENT FOR 
PROCESS—COMMISSIONER OF INSURANCE—CONSTITU- 
TIONALITY OF STATUTE. 

Code 1907, § 4560, requiring an insurance company to appoint the Insur- 
ance Commissioner, or his successor, its attorney, upon whom all 
process in an action against it may be served, and to agree that 
process against it served on such attorney should be valid, and that 
such authority should be irrevocable while any liability remains out- 
standing in the state, and that service of the Commissioner to be 
forwarded to the insurer, should be sufficient service of process, is 
valid. 


(For other cases, see Insurance, Cent. Dig. § 26; Dec. Dig. § 22.) 


2, INSURANCE — FOREIGN CORPORATIONS — ACTION — 
SERVICE OF PROCESS. 

Code 1907, § 4560, requires insurance companies to appoint the Insurance 
Commissioner an attorney to accept process against them in: an 
action while any outstanding indebtedness against them remains. in 
the state. Section 6112 provides that a foreign or domestic corpora- 
tion may be sued in any county in which it does business by agent. 
And Const. 1901, § 232, provides that no foreign corporation. shall 
do business within the state without having at least one known. place 
of business and an authorized agent thereat, and that such corporation 
may be sued in any county where it does business by the service of 
process upon an agent anywhere in the state. Held, in an action on 
a fire insurance policy issued to plaintiff in G. county by defendant 
insurance company, which at the commencement of the suit was not 
doing business in the state, that service. of process upon the. state 
Insurance Commissioner, residing at the capital in M. county, gave 
the capital city court jurisdiction of the action; as the company was 
there domiciled for the purposes of suit. 


(For other cases, see Insurance, Cent. Dig. § 1573; Dec. Dig. § 627[2]; 
Corporations, Cent. Dig. §§ 2603-2627.) 


Mayfield and McClellan, JJ., dissenting. 


Appeal from City Court of Montgomery; C. P. McIntyre, Judge. 
Suit by B. J. Lewis against the International Insurance Company. 
Judgment of nonsuit, and plaintiff appeals. Reversed and remanded. 


* Decision rendered, Nov. 23, 1916. Rehearing denied, Dec. 30, 1916. 
73 South. Rep. 629. 
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Hamilton & Crumpton, of Evergreen, and Rushton, Williams & 
Crenshaw, of Montgomery, for Appellant. 


Steiner, Crum & Weil, of Montgomery, for Appellee. 


CONTINENTAL INS. CO. vs. BAIR Et aL. (No. 8983.) * 
(Appellate Court of Indiana.) 


2, INSURANCE — NECESSARY PARTIES — PLAINTIFFS — 
STATUTE. 

Under Burns’ Ann. St. 1914, §§ 251-263, all who join as plaintiffs must 
have an interest in the subject of the action, and be united in such 
interest though their interest may not be equal and may be severable, 
provided all have some common interest in the subject-matter of a 
suit; and this rule applies in cases involving loss by fire, where the 
owner and the incumbrancer join in a suit on the policy where 
the total loss exceeds the amount of the incumbrance. 


(For other cases, see Insurance, Cent. Dig. § 1568; Dec. Dig. § 624[5].) 


5. INSURANCE—PROOF OF LOSS—SUFFICIENCY. 

Averments that a fire occurred on August 29th, and that due proof thereof 
was furnished the insurer October 7th, thirty-nine days thereafter 
within the sixty days allowed by Acts 1911, p. 525, and the provisions 
of the policy, as against demurrer, sufficiently showed that the re- 
quisite proof of loss was made within the specified time. 


(For other cases, see Insurance, Cent. Dig. §§ 1603-1605; Dec. Dig. 
634[2].) 


6. INSURANCE—FIRE INSURANCE—INSURABLE INTEREST. 

The mortgagees of a house covered by a policy of fire insurance whose 
interest, though not in fact indorsed on the policy, was regarded by 
equity as having been so indorsed, had an insurable interest and a 
cause of action against the insurer after loss. 


(For other cases, see Insurance, Cent. Dig. §§ 148, 1564, 1565; Dec. Dig. 
§§ 115[5], 624[3].) 


7. INSURANCE—FIRE INSURANCE—INCUMBRANCE. 

A provision in a fire insurance policy that if the property should be 
mortgaged the policy should be void relates to liens voluntarily placed 
on the property by the insured, and does not apply to judgments 
obtained against him or other liens upon the property created by 
law, such as a money judgment in a suit for divorce. 


(For other cases, see Insurance, Cent. Dig. §§ 831-835, 837, 839; Dec. 
Dig. § 330[2].) 


10. INSURANCE — FIRE INSURANCE — PROOF OF LOSS — 
NECESSITY. 

Where the proofs of loss submitted could not be made more definite and 
specific, and where before the expiration of the ten days following 


the insurer’s receipt of the objection to the proof of loss, and before 
service of the formal notice of rescission, the insurer denied all 


* Decision rendered, Jan. 5, 1917. 114 N. E. Rep. 763. 
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liability under the policy and so informed the insured, and also stated 
that its position could not be changed by any modification of the 
proofs or any affidavit or statement made in relation thereto, any 
further proofs of statements from the insured, pursuant to Burns’ 
Ann, St. 1914, § 4622g, were not required, as the law does not re- 
quire the doing of a useless and unnecessary thing. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. 
§ 559[1].) 


11. INSURANCE—PROOF OF LOSS—STATUTE. 

Proof that a house was totally destroyed by fire on a certain date, that 
the loss amounted to $700, that insured owned the property in fee 
simple incumbered by mortgages, and stating the name of each 
mortgagee, and the amount of his claim, furnished a “detailed schedule 
of the claim,” the character and extent of interests of other parties, 
and substantially complied with the terms of the policy requiring 
notice of loss, and with Burns’ Ann. St. 1914, § 4622g, relating to 
proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1340, 1345; Dec. Dig. 
§ 542[1].) 


12. INSURANCE—PROOF OF LOSS—STATUTE—OBJECTIONS. 

Burns’ Ann. St. 1914, § 4622g, requiring insured to furnish proof of 
loss within sixty days, and, if such preliminary proof is claimed to 
be defective and notice of the defects is given, to remedy them by 
amendment or by affidavit that the objections cannot be complied with, 
contemplates a bona fide claim that the proofs are defective and a 
definite statement of the omitted facts in the notice of the defects in 
such proof, so that objections to the proofs of loss because failing 
to furnish a detailed schedule of claim, to state the interest of other 
persons, to state knowledge and proof as to the time and origin of the 
fire, and because incumbrances had been placed on the property 
without the insurer’s knowledge and consent, were insufficient. 


(For other cases, see Insurance, Cent. Dig. § 1357; Dec. Dig. § 551.) 


13. INSURANCE — PROOF OF LOSS — ADDITIONAL PROOF — 
AFFIDAVIT. 

Under Burns’ Ann. St. 1914, § 4622g, the insured’s failure to submit an 
affidavit showing that the proof of loss could not be made more 
specific, within ten days from his receipt of the insurer’s objection 
thereto, was the omission of only a technical detail, where the proofs 
furnished, fairly construed, supplied all the information called for, 
and were not subject to the objections. 


(For other cases, see Insurance, Cent. Dig. § 1357; Dec. Dig. § 551.) 


14. INSURANCE—FIRE INSURANCE—AUTHORITY OF AGENT 
—INDORSEMENT OF MORTGAGE. 

An insurer’s local agent’s written authority to effect insurance, to counter- 
sign, issue, and renew policies, and to consent in writing to their 
assignment and transfer, authorized him to consent to a mortgage of 
the property insured and to indorse the insurer’s consent thereto 
upon the policy, so that his agreement to do so was binding upon the 
insurer. 


(For other cases, see Insurance, Cent. Dig. § 962; Dec. Dig. § 375[2]. 
15, INSURANCE—FIRE INSURANCE—MORTGAGE. 


The authorization of payment to a mortgagee is a conditional assignment 
or transfer to the mortgagee of an interest in the policy. 


(For other cases, see Insurance, Cent. Dig. § 479; Dec. Dig. § 209.) 
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16. INSURANCE—AUTHORITY OF AGENT—CONSTRUCTION. 

An insurance agent’s written authority is to be liberally and fairly con- 
strued, and a narrow and limited meaning is not to be given to it, 
unless the language employed clearly indicates that such was the 
intention of the parties. 

(For other cases, see Insurance, Cent. Dig. § 103; Dec. Dig. § 78.) 


17. INSURANCE—STIPULATIONS—WAIVER. 

The stipulation in a policy that none of its provisions can be waived by 
an agent except by consent of the company indorsed on the policy, 
may itself be waived either by express agreement or by conduct. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


18. INSURANCE—INCUMBRANCE—INDORSEMENT—WAIVER,., 

Where an insurer, through its authorized agent, obtained knowledge of 
a mortgage on the premises covered by its policy, and agreed on 
January 28, 1913, to indorse on the policy the mortgagee’s interest, 
but the policy was not at any time so indorsed before the loss 
August 29, 1913, the insurer waived the condition requiring its con- 
sent to be indicated in writing upon the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. 
§ 390.) 


20. INSURANCE — FIRE INSURANCE — CONSTRUCTION OF 
POLICY. 

Where a policy of fire insurance was written by the insurer’s local agent 
without any formal or written application, and by special arrange- 
ment was kept in his office and was not seen by the insured until 
after the loss, the contract was not to be construed with that strict- 
ness obtaining where the parties have like opportunity to be advised 
as to its provisions. 

(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


21. INSURANCE—FIRE INSURANCE—FORFEITURE. 

Where the premium has been paid and the risk attached, every presump- 
tion will be indulged in favor of the good faith of the parties and to 
avoid a forfeiture. 

(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 





Appeal from Circuit Court, Tipton County; James M. Jurvis, Judge. 
Suit by Lytel Bair and others against the Continental Insurance 
Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 


Burke G. Slaymaker, of Indianapolis, for Appellant. 
Alfred Ellison, of Anderson, for Appellees. 


> ons 


WELLIVER ws. COATE er au. (No. 9005.)* 
(Appellate Court of Indiana, Division No. 2.) 


1. INSURANCE — STATUTES — EXECUTIVE CONSTRUCTION — 
ORGANIZATION OF INSURANCE COMPANY. 

The opinion of the auditor of state interpreting a statute in relation to 
the formation of insurance companies which he is charged to enforce, 


* Decision rendered, Jan. 11, 1917. 114.N. E. Rep. 775. 
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or the opinion of the Attorney General construing such statute, are 
not binding on the courts, but the fact such opinions were obtained 
is entitled to weight in determining the bona fides of action based 
thereon. 

(For other cases, see Insurance, Cent. Dig. §§ 49, 64, 65; Dec. Dig. § 52; 
Statutes, Cent. Dig. §§ 296, 297; Dec. Dig. § 219.) 


2. INSURANCE—MUTUAL COMPANIES—RIGHT TO DO BUSI- 
NESS—ASSETS. 

Burns’s Ann. St. 1908, § 4651, providing that when applications for insur- 
ance in which there shall be taken not less than $100,000 in premium 
notes and $20,000 in cash by a company, the company may issue 
policies, contemplates that the latter sum shall be paid on applications, 
and not that the promoters of the company may deposit such sum 
under an arrangement that it shall be repaid when the financial condi- 
tion of the company may permit. 


(For other cases, see Insurance, Cent. Dig. §§ 49, 64, 65; Dec. Dig. § 52.) 


4. INSURANCE—RECEIVER—M U TU AL COMPANIES—ULTRA 
VIRES ACT. 

Where in a bona fide attempt to comply with Burns’s Ann. St. 1908, § 4651, 
providing that a company may issue policies of insurance, etc., when 
it has applications for insurance in which there shall be taken not 
less than $100,000 premium notes and $20,000 in cash, and which con- 
templates payment of the latter sum on applications, the promoters 
of an insurance company, misinterpreting such statute, deposited 
$20,000 for the account of the company, and later as directors of the 
company in good faith and in behalf of the corporation paid back a 
portion of the money, believing at the time that such payments could 
be made without impairing the ability of the insurance cog@pany to 
pay all losses that might reasonably be anticipated, the receiver of the 
corporation could not, in behalf of the corporation, recover such pay- 
ments on the ground that the transaction was ultra vires. 

(For other cases, see Insurance, Cent. Dig. §§ 71, 72, 75; Dec. Dig. § 
57[1].) 


5. INSURANCE—RECEIVER — MUTUAL COMPANY — TRANSAC- 
TIONS WITH DIRECTORS. 

Neither can the receiver suing in behalf of the corporation recover such 
payments on the ground that the persons receiving them were mem- 
bers of ‘the board of directors at the time they were made, since in 
the absence of fraud, and where such a transaction is not prohibited 
by law, a director of a corporation may recover money ioaned by him 
to ‘the corporation. 


(For other cases, see Insurance, Cent. Dig. § 70; Dec. Dig. § 56.) 


6. INSURANCE—RECEIVER—M U TUAL COMPANY — POLICY- 
HOLDERS—ESTOPPEL. 

The receiver could not, in behalf of the policyholders who were informed 
of the transaction before taking out their policies, recover payments 
so made, as such policyholders were estopped by their knowledge of 
the facts. 


(For other cases, see Insurance, Cent. Dig. § 70; Dec. Dig. § 56.) 


7. INSURANCE—RECEIVER — MUTUAL COM PAN Y—POLICY- 
HOLDERS—ESTOPPEL. 

Where the majority of the policyholders of a mutual insurance corpora- 
tion were estopped by their knowledge of the transaction to recover 
repayments made to directors of the corporation, money furnished by 
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them as promoters in an attempt to comply with Burns’s Ann. St. 
1908, § 4651, the receiver of the corporation could not recover such 
payments in behalf of policyholders who did not receive notice of the 
transaction, as interests peculiar to a class of creditors are not repre- 
sented by a general receiver for purposes of vindicating rights based 
thereon by litigation. 


(For other cases, see Insurance, Cent. Dig. § 93; Dec. Dig. § 70.) 


Appeal from Circuit Court, Marion County; Charles Remster, Judge. 

Action by Charles B. Welliver, receiver of the Indiana State Fire 
Insurance Company, against Alvin T. Coate and others. Judgment for 
defendants, and plaintiff appeals. Affirmed. 


Miller & Dowling, of Indianapolis, for Appellant. 

William S. Taylor, Wilson S. Doan, James C. Mathews, Chas. W. 
Smith, Henry H. Hornbrook and Albert P. Smith, all of Indianapolis, 
for Appellees. 


MARYLAND CASUALTY CO. vs. CHERRYVALE GAS, 
LIGHT & POWER CO. (No. 20590.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—CAUSE OF LOSS—FIRE—EXPLOSION OF GAS. 

Where natural gas has been negligently permitted to escape, and it is 
ignited with a match by a person who is searching for the gas leak, 
and an explosion results, the consequent damages are attributable to 
the explosion of the gas and to the negligence which permitted the 
gas to escape. 

(For other cases, see Insurance, Cent. Dig. §§ 1134, 1141; Dec. Dig. § 421.) 


2. INSURANCE—SUBROGATION—RIGHTS OF INSURERS. 

Where an insurance company issues a policy of insurance covering loss 
or damage to property it is not bound to-quibble with the policy- 
holder as to whether the loss falls precisely within the terms of the 
policy. It may pay the loss and it will thereby become subrogated to 
all the rights of the injured party in an action against the wrongdoer. 

(‘or other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


Appeal from District Court, Montgomery County. 

Action by the Maryland Casualty Company, a corporation, against the 
Cherryvale Gas, Light & Power Company, a corporation. From a judg- 
ment for defendant, plaintiff appeals. Reversed and remanded, with 
directions. 


Sullivan Lomax, of Cherryvale, for Appellant. 
L. P. Brooks, of Cherryvale, for Appellee. 


ee ———, —_______—— 
* Decision rendered, Jan. 6, 1917. 162 Pac. Rep. 313. Syllabus by the 
Court. 
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STATE ex ret. AMERICAN FIRE INS. CO. vs. ELLISON 
ET AL., JUDGES. (No. 19688.)* 


(Supreme Court of Missouri, In Banc.) 


2. INSURANCE—CONSTRUCTION OF POLICY —GENERAL 
RULES. 


A contract of insurance is to be construed by the same rules as other 
contracts, aside from the phases of equitable jurisdiction and a 
waiver, strict construction against the writer and abhorrence of for- 
feiture. 


{For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. Dig. 
§ 146[1].) 


Original proceedings by certiorari by the State, on the relation of 
the American Fire Insurance Company, against James Ellison and others, 
Judges of the Kansas City Court of Appeals. Judgment rendered by the 
Court of Appeals quashed, and record remanded for further proceedings. 


Fyke & Snider, of Kansas City, for Relator. 
Lathrop, Morrow, Fox & Moore, Charles M. Howell, and Joseph S. 
Brooks, all of Kansas City, for Respondents. 


* Decision rendered, Dec. 21, 1916. 190 S. W. Rep. 879. 


STEPHENSON vs. GERMANIA FIRE INS. CO. 
(No. 18704.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—FIRE INSURANCE—CONTRACTS. 


An insurance policy is a contract between the insurer and the insured, 
and neither party can make a new contract for the other without his 
knowledge or consent. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. Dig. 
§§ 146[1], 302.) 


2. INSURANCE—FIRE INSURANCE—POLICIES—ASSIGNMENTS. 

The owner of a policy of insurance, who has parted with the title to the 
premises, cannot assign the policy, after a fire, and without the 
knowledge and consent of the insurance company which issued the 
policy, so as to make it liable to a third person for the loss. 


(For other cases, see Insurance, Cent. Dig § 475; Dec. Dig. § 207[1].) 


Pe Decision rendered, Dec. 9, 1916. 160 N. W. Rep. 962. Syllabus by the 
ourt. 
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3. INSURANCE—FIRE INSURANCE—STATUTES — APPLICABIL- 
ITY. 

The provisions of section 3187, Rev. St. 1913, do not apply to a case 
where the insurance company has never entered into contractual rela- 
tions with the persons claiming under the policy. 


(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250[1].) 
Sedgwick, J., dissenting. 


Appeal from District Court, Gage County; Pemberton, Judge. 

Action by George T. Stephenson against the Germania Fire Insurance 
Company, a corporation organized under the laws of the state of New 
York and doing business in the state of Nebraska. From a judgment for 
defendant, plaintiff appeals. Affirmed. 


E. N. Kauffman, of Wymore, for Appellant. 
Jas. L. Caldwell, of Lincoln, for Appellee. 


SHEPHERD er au. vs. VIRGINIA STATE INS. CO. Et At.* 


(Supreme Court of Appeals of Virginia.) 


INSURANCE—INSURANCE FUND—REINSURING COMPANIES— 
“POLICIES.” 

The securities deposited by a fire insurance company under Insurance 
Act (Laws 1906, c. 112) subc. 2, § 17, are for the protection of holders 
of policies on property in the state, and not an insurance company 
reinsuring in the depositing company its risks on property outside the 
state, since said section 17 provides that “holders of all policies made 
with residents of this state” shall have a lien, etc., on such securities, 
for, although contracts of reinsurance are frequently designated as 
“policies” unless there is something in the context to indicate reinsur- 
ance, the use of the term “policy” in reference to fire insurance busi- 
ness naturally suggests, and will be understood as meaning, the com- 
monly known contract of insurance for the protection of a property 
owner against loss of his property by fire. 

(For other cases, see Insurance, Cent. Dig. § 7; Dec. Dig. § 8.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Policy.) 


Appeal from Circuit Court of City of Richmond. 


Proceeding by Joseph Button, Insurance Commissioner, against the 
American Union Fire Insurance Company, and suit by W. J. Shepherd and 
others against the same company, consolidated by order of court, in 
which proceeding the Virginia State Insurance Company filed claim. 
From a decree allowing such claim, W. J. Shepherd and others appeal. 
Reversed and remanded. 


Loyall, Taylor & White, of Norfolk, for Appellants. 
George L. Christian, of Richmond, for Appellees. 


oe 


* Decision rendered, Jan. 11, 1917. 91 S. E. Rep. 140. 
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STOCKER et aL. v. DUBUQUE FIRE & MARINE INS. CO.* 


(Supreme Court of Wisconsin.) 


INSURANCE—FORFEITURE — “CHATTEL MORTGAGES”— CON- 
STRUCTION. ' 


A trust deed, which covered land described by metes and bounds, together 
with the privileges and appurtenances to the same including buildings, 
improvements, machinery, tools, implements, and fixtures, whether 
attached or unattached, etc., to have and to hold the premises de- 
scribed, property and appurtenances in trust, etc., was a trust deed of 
real estate, covering only fixtures which were a part of the real estate 
conveyed, and not a “chattel mortgage” within the meaning of St. 
1915, § 1941—46, providing that a policy of insurance shall be en- 
tirely void if property is subsequently incumbered by chattel mortgage. 

(For other cases, see Insurance, Cent. Dig. §§ 831-835, 837, 839; Dec. 
Dig. § 330[2].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Chattel Mortgage.) 


Appeal from Municipal Court, Outagamie County; Albert M. Spencer, 
Judge. 

Action by Jacob J. Stocker and others against the Dubuque Fire & 
Marine Insurance Company. Judgment for plaintiffs, and defendant ap- 
peals. Affirmed. 


* Decision rendered, Jan. 16, 1917. 160 N. W. Rep. 1035. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF IOWA. 


HANLEY 
vs. 


FIDELITY & CASUALTY CO. (No. 30859) .* 


5 roe INSURANCE—QUESTIONS FOR 
JURY. 

In an action on an accident policy, providing indemnity for injury or 
death caused solely by external and accidental means, where the al- 
leged cause of death is an accidental fall caused by the slipping of a 
ratchet screwdriver, and where there is direct evidence showing cir- 
cumstances of fall and that instantly after fall insured became ill 
and died within a few hours, the expert testimony as to cause of death 
being contradictory, the question of cause of death is for the jury; 
the evidence thereof not resting solely on expert testimony. 

(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, 1764; Dec. Dig. 
§ 668[11].) 


7. INSURANCE—ACCIDENT INSURANCE—INSTRUCTIONS. 

In an action on an accident policy, a requested instruction, defining “acci- 
dent” in such a way as to lead the jury to believe that if insured 
voluntarily undertook to drive a screw and in so doing slipped and 
fell the injury was not accident is properly refused. 


(For other cases, see Insurance, Cent. Dig. § 1779; Dec. Dig. § 669[11].) 
8. INSURANCE—ACCIDENT INSURANCE—“ACCIDENT.” 


In an action on an accident policy, an instruction that “accident” is any 
event happening without human agency, or if happening through 
human agency is unusual and unexpected to the party to whom it hap- 
pens and without his will, is correct. 

(For other cases, see Insurance, Cent. Dig. § 1162; Deg. Dig. § 449.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accident. ) 


10. INSURANCE— ACTION ON POLICY — AMENDMENT — DIS- 
CRETION. 

In an action on an accident policy allowing amendment of petition at 
trial so as to allege renewal of insurance at end of year, held within 
discretion of trial court. 


(For other cases, see Insurance, Cent. Dig. § 1587; Dec. Dig. 643[1].) 

13. INSURANCE—ACCIDENT INSURANCE—WAIVER OF CON- 
DITIONS. 

The right of an insurance company to require formal proof of death, as 
provided in the policy, is waived where after due notice of death 


* Decision rendered, Jan. 20, 1917. 161 N. W. Rep. 114. 
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and requests for blanks upon which to make formal proof it refuses to 
furnish such blanks and denies liability. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. 
§ 559[2].) 


Appeal from District Court, Polk County; W. H. McHenry, Judge. 

The plaintiff, as trustee for Edith S. Hatfield, administratrix of the 
estate of William J. Hatfield, deceased, instituted this action at law upon 
a benefit certificate of accident insurance issued to said William J. Hatfield 
in his lifetime, and of which certificate the said Edith S. Hatfield is the 
sole beneficiary. The defendant by its answer admitted the membership 
of William J. Hatfield and the issuance to him of the certificate sued 
upon, but denies that he was injured or came to his death in any manner 
or from any cause against which the association had undertaken to in- 
sure him, and averred that his death was the result of disease and bodily 
infirmity. There was a trial to a jury resulting in verdict and judgment 
for plaintiff and defendant appeals. Affirmed. 


Sullivan & Sullivan, of Des Moines, for Appellant. 
Dowell, McLennan & Groesbeck, Thomas B. Hanley and Parker, Par- 
rish & Miller, of Des Moines, for Appellee. 


WEAVER, J 

The defendant is an accident insurance company having its 
principal office in the city of New York. On July 12, 1911, said 
company issued to William J. Hatfield, a resident of Portland, 
Ore., a policy or benefit certificate, insuring him, among other 
risks, against bodily injury sustained at any time during the term 
of one year “through accidental means and resulting directly in- 
dependently and exclusively of all other causes in death.” This 
policy was extended or renewed at the end of the year, and was 
in force on June 14, 1913, when Hatfield died. Within a few 
days after his death the widow notified the company thereof and 
of her claim that such death was the result of accident and asked 
to be furnished blanks upon which to prepare formal proofs of 
loss. After some correspondence the company declined to fur- 
nish the blanks and refused to admit any liability upon its con- 
tract, claiming that the death of the insured did not result from 
accidental injury within the meaning of the policy. The widow, 
having been appointed administratrix of the estate of the deceased, 
and acting under authority of the court, appointed the plaintiff 
herein her trustee for the collection of said insurance, who there- 
after instituted this action for that purpose. 

The petition recites the issuance of the policy and its mainte- 
nance in force until the death of the insured as above stated, and 
alleged that his death resulted from bodily injury from external, 
violent, and accidental means, independent of all other causes, 
which injury was occasioned in the following manner: The de- 
ceased was at his home, and at the time in question was engaged 
in attempting to fasten a board or false bottom on a small box 
standing on the floor of the room. In so doing he made use of a 
ratchet screwdriver. Having laid the board on the box and 
placed a screw in position to be driven through the board, de- 
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ceased adjusted the tool for that purpose, and while bending over 
it to bring his weight upon said tool, and thus force the screw 
into place, the box tipped and the point of the driver slipped from 
the screw causing him to fall forward with his whole weight upon 
the upper end of said tool which struck him in the breast injuring 
him in such manner that he died on the same or following day. 
It is further alleged that due proofs of loss were furnished the 
defendant within one month after the death of the insured. By 
way of amendment the plaintiff also pleads that defendant, having 
been duly notified of the death of the insured, and being re- 
quested to furnish blanks for formal proofs of loss, refused such 
request, and denied all liability on account of such death, thereby 
waiving any other or further proofs, and is therefore estopped to 
plead or prove want of such proofs as a defense to this action. 

The defendant does not deny the making of the contract sued 
upon, or that the same was still in force at the date of Hatfield’s 
death, but does deny that such death was caused by or was the 
result of any accident or injury against which the deceased was 
insured. It also alleges affirmatively that the insured died from 
natural causes, diseases and bodily infirmity. 

The evidence on the part of plaintiff tends to show that de- 
ceased was a man of about fifty-eight years of age, 5 feet 11 
inches in height, and weighed 247 pounds. He was a traveling 
salesman, and had been engaged in that business for many years. 
He had returned home from one of his trips but a short time 
before his death, and his wife testifies that he seemed to be in 
perfect health and was making no complaint of any kind. On 
the day in question he had been in the garden with his wife, 
gathering flowers, and later walked down town, where he pro- 
cured the board and materials for fixing the box. Returning 
home, he proceeded with the work in a manner described by the 
witness as follows :— 

“He was leaning over the box like this, and you have to press 
on it hard to turn the screw, and he got over it with his whole 
weight, and when he had the screwdriver pulled out, the box 
toppled over and threw the screwdriver out of the head of the 
screw, and he fell against it with an awful thud. At the time he 
held the head of the screwdriver against his breast as he pushed 
it down with the handle of the screwdriver. Q. How was he 
pressing upon this? A. With his full weight, right over, like this, 
against it. He had put in three screws before he fell. After he 
fell he was just crumpled up, and could not get his breath, and 
just struggled like he was dying, and I thought he was. I stood 
on the other side looking right towards him. He was standing 
on the opposite side of the box from the screw he was trying to 
drive in, and I stood right on this side, looking right at him, 
watching him doing it. I suppose I was 2% feet from him. 
After he fell he was making an awful noise, struggling just like 
he could not get his breath at all, and we, the maid and I, grabbed 
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him and dragged him to a chair, and he kept getting whiter and 
whiter, and | turned around to the telephone and called a doctor. 
During all this time he seemed to be in most terrible pain and 
agony. His face was ashen pale, and his lips were purple. The 
doctor came in about an hour. During this time he was in awful 
agony, seemed to be in terrible agony, clawing at his breast, and 
this continued until the doctor gave him some medicine. The 
doctor gave him some medicine, but it never eased him. He got 
so he did not groan so terribly, but never got easier after that, and 
died about 2 o’clock in the morning.” 

The wife appears to have been the only person present at the 
time of the alleged injury except a housemaid, Maggie Bell, who 
was not called as a witness by either party. Some time during 
the following month, and about three weeks after burial, the 
body of the deceased was exhumed at the instance of the defend- 
ant, and a post mortem examination made by a physician. Upon 
the information alleged to have been obtained by means of this 
examination the defense principally rests. Five physicians at- 
tending the autopsy made and signed a written report of their 
findings. Omitting therefrom details which do not appear to 
disclose any facts of material importance, we quote the following 
statement descriptive of the heart and blood vessels :-— 


“Heart and blood vessels. Clotted blood in pericardium, prob- 
ably from a puncture of the heart by the embalmer’s trochar; 
such a puncture is present near the apex. 

“Marked atheromatous condition of the entire thoracic aorta 
with an atheromatous ulcer three-eighths inch in diameter in the 
ascending portion. There is a blood clot between the coats of the 
arch of the aorta and extending into the descending portion about 
eight inches in length in entire extent, and perhaps two-thirds of 
the circumference of the vessel. 

‘Heart: Enlarged to nearly twice its normal size. Marked 
amount of fat distributed over its entire surface. Left ventricle 
markedly hypertrophied. Mitral valves markedly atheromatous, 
thickened and shortened. Aortic semilunar valves atheromatous. 
The coronary arteries show a marked degree of atheromatous 
change. There is blood diffused into the tissue of the base of 
the heart. 

“No evidence of injury to brain. No evidence of apoplexy. 
Blood vessels at base are atheromatous. 

“We, the undersigned, are of the opinion that the cause of 
death was a hemorrhage into the wall of the arch of the aorta. 
We also believe that the diagnosis of angina pectoris was justified 
by the autopsy findings.” 

If we understand the technical terms employed in the report, 
an “atheromatous condition” is one indicating a degenerative con- 
dition of the inner coat of the blood vessels, and a “hypertro- 
phied” heart is one enlarged beyond its natural or normal pro- 
portions. Aside from the testimony of the undertaker, to the 
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effect that in preparing the body for burial he discovered no 
bruises or marks of injury, the evidence offered by the defendant 
consists entirely in the evidence of the physicians who united in 
the report of the autopsy, and another physician who was ex- 
amined as an expert concerning the normal condition and appear- 
ance of the human heart and as to the result or effect of certain 
abnormal conditions. ‘The witness last mentioned was asked and 
gave his opinion of the effect of a blow upon the breast or chest, 
and whether such a blow could result in the rupture of an aneu- 
rism or dilation of the aorta or large artery through which the 
heart supplies pure blood to the system. As witnesses on the 
stand the several physicians attending the autopsy united with a 
fair degree of unanimity in expressing the opinion stated in their 
report that the deceased died of angina pectoris. This term ap- 
pears, however, to be one of somewhat indefinite significance, de- 
scriptive of the symptoms arising from a variety of causes. It 
may be due, says one of the defendant’s expert witnesses, to 
aneurisms or tumors pressing on the organs or nerves in the 
mediastinal region and to arterio-sclerosis. Of the deceased he 
says, “He was suffering from this group of symptoms which | 
call ‘angina.’” ‘This witness expresses his own opinion that 
Hatfield’s death was from the effects of an aneurism of the aorta. 
The evidence also tends to show that the heart of the deceased 
was very considerably enlarged, that his arteries showed a hard- 
ened or sclerotic condition such as is frequently found in men 
advancing in age, and that the inner coating of the aorta and 
arteries showed atheromatous patches, and that at one point in 
the aorta there was an aneurism or dilation of that vessel. At 
this point they say that there was a slight rupture in the inner 
coat of the aorta through which the blood had made its way be- 
tween the inner and outer coats, and, to use the physicians’ phrase, 
had “dissected its way up and down,” creating a condition to 
which they ascribe his death. In short, in the opinion of these 
witnesses, the abnormal conditions of the heart and blood vessels 
were of a character rendering the man liable to sudden death, a 
result which might have been precipitated by slight cause or mere 
ordinary exertion, or even in sleep, without any known external 
cause, 

In rebuttal the plaintiff introduced the evidence of a witness, 
who qualified himself to speak as an expert. In reply to inter- 
rogatories put to him, he expressed the opinion that the effect of 
the injection of embalming fluid into the body of a deceased per- 
son is to render the arteries harder than normal, that nearly all 
men undergo a hardening of the arteries as age approaches, and 
that it is unusual to find a person over fifty or sixty years of age 
without some evidence of arterio-sclerosis; that hypertrophy of 
the heart is not an uncommon condition of persons engaged in 
active life; that ordinarily a large man has a larger heart than 
one of smaller stature, and that the fidelity of a heart enlarged 
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to 1% or twice its normal size may last just as long as a heart of 
normal condition, provided the compensation does not give way 
from disease, extreme age, or something of that kind. In answer 
to a hypothetical question embodying the alleged circumstances 
of the injury and death of the deceased and the alleged facts 
stated in the report of the autopsy, the witness was permitted to 
say that in his judgment the blow received by the fall of the 
deceased upon the head of the screwdriver was sufficient to pro- 
duce the death of the insured, and that in his opinion such was 
the cause of the death. While admitting that a post mortem ex- 
amination is, or may be, the most satisfactory method of arriving 
at the cause of death, the witness expressed the opinion that 
Hatfield’s death was caused by the blow upon or in the vicinity 
of the solar plexus, producing a paralysis of the sympathetic 
nerves, 

At the close of the evidence there was no motion by either 
party for a directed verdict, and after argument by counsel the 
cause was submitted to the jury upon the evidence and the in- 
structions given by the court for a general verdict upon the issues 
joined and for answers to certain special interrogatories submitted 
at the request of the defendant. Later the jury returned a verdict 
for plaintiff for the full amount of his claim, and to each special 
interrogatory returned a finding favorable to the plaintiff. Judg- 
ment was entered on the verdict on February 19, 1915. On the 
6th of March following, the time for filing motion having been 
extended, the defendant moved for a new trial, assigning as 
grounds therefor nearly fifty errors alleged to have been com- 
mitted by the trial court in its rulings and instructions, and alleg- 
ing an entire want of sufficient evidence to sustain the verdict of 
the jury. Later, on April 3, 1915, defendant amended its motion, 
alleging the discovery of new evidence which it would be able to 
produce on another trial, and in support thereof filed affidavits. 
A resistance to the motion, also supported by affidavits, was filed 
on behalf of the plaintiff. The motion was denied, and error is 
also assigned upon this ruling. 

[1,2] I. Consideration of the first proposition laid down in 
appellant’s brief is rendered somewhat difficult from the fact that 
counsel group together therein no less than twenty-seven assign- 
ments of error. We think, however, that, taking them all together, 
they may be treated as raising the question of the sufficiency of 
the evidence to sustain the verdict and special findings returned 
by the jury. 

Upon the record as disclosed in the abstract the defendant is 
not in position to rely upon this objection. Neither at the close 
of the evidence nor at the close of all the evidence did appellant 
move for a directed verdict, but proceeded to the argument and 
submission of the case in the usual way. Also before the court 
had charged the jury on its own motion appellant submitted re- 
quests for instructions to the jury upon: (1) The burden of 
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proof; (2) upon the construction of the contract; (3) how the 
verdict would be affected by a finding that the death of the in- 
sured person was caused partly by accidental injury and partly 
by disease; (4) the effect of a finding that the theory of death by 
disease was equally consistent with that of death from accidental 
causes; (5) the effect upon the verdict to be returned if the de- 
ceased suffered a rupture of a blood vessel while engaged in a 
voluntary act; (6) the effect of a finding that the blood vessels 
of the deceased were in a weakened condition and that but for 
such condition there would have been no rupture; (7) the effect 
to be given the proofs of death; (8) the rule to govern the con- 
sideration of expert testimony; (9) the definition of the word 
“accident” and (10) the time or period covered by the policy. 
In addition to this the defendant presented and asked the court 
to submit to the jury six special interrogatories as follows: (1) 
Did the plaintiff furnish proofs of death to the defendant within 
sixty days of the date of the death of William J. Hatfield? (2) 
Did the defendant waive the furnishings of proofs of the death 
of William J. Hatfield? (3) Was William J. Hatfield afflicted 
with any disease or weakness of his blood vessels on and prior 
to the 13th day of June, 1913? (4) Was William J. Hatfield 
afflicted with any disease or weakness of his heart on and prior 
to the 13th day of June, 1913? (5) Did the diseased and weak-’ 
ened condition of the blood vessels in the body of William J. Hat- 
field contribute to his death? (6) Did the diseased and weak- 
ened condition of William J. Hatfield’s heart contribute to his 
death? Several of the instructions so requested were incorpo- 
rated, in substance, in the court’s charge to the jury. Of the 
interrogatories so submitted at appellant’s request the first and 
second were answered in the affirmative, and each of the other 
four in the negative. 

It is true that the requests for instructions were prefaced by 
the following proposed instruction :— 

“You are instructed that plaintiff is not entitled to recover in 
this case, and you should return a verdict for the defendant.” 

This does not direct the court’s attention to any ground or 
reason upon which a directed verdict is asked, and is entirely in- 
sufficient to raise the question of the sufficiency of the evidence. 
Moreover, when so asked in connection with a large number of 
other requests adopting the theory of the existence of jury ques- 
tions, it may be presumed that the undisclosed ground of the first 
request was something other than an alleged insufficiency of the 
evidence. In this connection we may also note that, as the peti- 
tion stood at the beginning of the trial, plaintiff had pleaded an 
insurance contract which by its terms had expired before the 
death of the insured, and had neglected to plead a renewal or 
extension of the term, and this defect was not remedied by amend- 
ment until the trial was near its close. Had the trial gone to a 
submission without the amendment a recovery for the plaintiff 
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could not have been sustained. There is some indication in the 
requested instruction to which we have referred, and others 
which we have not quoted, that these requests had been prepared 
before the amendment to the petition, and with an eye to the 
issues as at first joined, rather than to the issues as they stood 
when the trial was completed. 

[3] Few rules are better settled than that a ruling by the trial 
court or the submission of a question of fact to the jury cannot 
be assigned as error by the party asking it. He cannot be heard 
to complain of the giving of an instruction requested by him or 
of the giving of another which is, in substance, like the one so 
requested. Renner vs. Thornburg, 111 Iowa, 515, 82 N. W. 950; 
Campbell vs. Ormsby, 65 Towa, 518, 22 N. W. 656; Beaver vs. 
Eagle Grove, 116 Iowa, 485, 89 N. W. 1100; Kinney vs. McFaul, 
122 Iowa, 454, 98 N. W. 276; Bryce vs. Railroad Co., 128 Iowa, 
483, 104 N. W. 483. 

[4] So, too, when he asks an instruction to the jury or a special 
finding upon any stated proposition of fact, it implies a concession 
upon his part that there is evidence to justify the giving of such 
instruction or submission of such question, and if it result in a 
verdict or finding contrary to his wishes, he will not be permitted 
to change front and insist there is no evidence to sustain it. The 
decisions to this effect are very numerous. For example, in Cash 
vs. Dennis, 159 Iowa, 29, 139 N. W. 920, we said of the position 
taken by appellant :-— 

“It is next urged that the court erred in submitting to the 
jury the question of want of testamentary capacity, appellant 
claiming that there was not sufficient evidence to justify the sub- 
mission of this question to the jury but it appears that the de- 
fendant made no motion to withdraw the consideration of this 
question from the jury, * * * but rather gave the court to 
understand that the appellant wished it submitted to the jury, 
for appellant submitted to the court and asked the court to give 
instructions upon this question, and asked that they be submitted 
to the jury; and the instructions given by the court are substan- 
tially the same as those asked by appellant. It is well settled that 
appellant cannot complain now of the action of the court in doing 
what appellant then asked it to do.” 

In Gordon vs. Railroad Co., 154 lowa, 449, 134 N. W. 1057, 
Ann. Cas. 1914B, 113, among the reasons assigned by this court 
for denying the appellant’s contention that a finding of negligence 
had no support in the testimony, was the following :— 

“Moreover, the defendant asked instructions covering this fea- 
ture of the case, thus admitting that these were questions of fact 
for the jury.” 

In Light vs. Railway Co., 93 Iowa, 86, 61 N. W. 380, it appear- 
ing that appellant had asked an instruction which, though refused, 
was substantially given by the court in its own charge, the court 
says :— 








358 Insurance Law Journal, Vol, 49. | Mar., 1917. 


“It will be observed that this instruction, which the court re- 
fused to give embraced all the acts of negligence pleaded, and the 
very matter now complained of; hence, having insisted by offer- 
ing the instruction that it was correct, the defendant cannot now 
be heard to complain if the court erroneously adopted its view, 
even though it be true that thereby the court submitted a matter 
to the jury as to which there was no evidence.” 

In Spicer vs. Webster City, 118 Iowa, 561, 92 N. W. 884, the 
court submitted to the jury a special interrogatory whether the 
city had actual notice of a defect in its street, and the jury an- 
swered in the affirmative. On appeal it was insisted that the an- 
swer was without support in the evidence, but we said :— 

“If this be conceded, appellant cannot complain, for it requested 
an instruction, proper in form, which was fairly embodied in the 
seventh and fourteenth paragraphs given, submitting this precise 
issue. A party may not lead the court into commission of error, 
and then make it a basis for reversal.” 

In the recent case of Cheney vs. Stevens, 173 Iowa, 288, 155 
N. W. 248, we said that the objection that the verdict is unsup- 
ported by the evidence was unavailable to the appellant for the 
reason that appellant requested the court to give the jury various 
instructions, directing the jury upon the law bearing upon the 
issues of fact raised by both counts of the answer. This, we said, 
was tantamount to an admission in court that there was evidence 
for the jury upon both issues, and it is well settled that a party 
making such requests cannot thereafter insist that the record 
presents no jury question, and this is especially so whether the 
court either gives the instructions asked, or embodies the sub- 
stance thereof in its charge. See, also, Evans vs. Roberts, 172 
Iowa, 661, 154 N. W. 923; Miller vs. Harrison County, 171 Iowa, 
273, 153 N. W. 1033. In Murphy vs. Cochran, 134 N. W. 1085, 
it is said that, a party, having elected to submit a question as one 
of fact to a jury which returns a verdict against him, “cannot 
again change front and ask that the matter be determined in his 
favor as a matter of law.” Again, in Allison vs. Jack, 76 Iowa, 
208, 40 N. W. 811, it is said :— 

“The pleadings show that the instructions are applicable to the 
issues, and, as plaintiffs asked instructions which are applicable 
to evidence of the same character as the instructions in question 
contemplate, they cannot now claim that these instructions are not 
applicable to the evidence.” 

The same rule is observed in other jurisdictions. For example, 
it has been held that :-— 

“When a question is submitted to the jury at the request of a 
party to a suit, he will not be heard to say that an adverse finding 
thereon is not sustained by sufficient evidence.” Railroad Co. vs. 
Johnston, 1 Neb. (Unof.) 314, 95 N. W. 614. 

And again :— 


“Without entering upon a criticism of the theory on which the 
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cause was submitted to the jury, it is sufficient answer to defend- 
ant’s objection to say that the instruction mentioned was given 
[to the jury] at its request, and it cannot be heard to say that the 
finding of the jury on an issue submitted at its request is not 
sustained by sufficient evidence.” Railroad Co. vs. Sizer, 1 Neb. 
(Unof.) 32, 95 N. W. 498. 

Says the Pennsylvania court :—- 

“A party who solicits and obtains an instruction from the trial 
judge will not be permitted to allege here that there was no evi- 
dence to justify it.” Auburn vs. Shultz, 143 Pa., 265, 22 Atl. 904. 

See, also, McDonald vs. Railway Co., 105 Mich. 659, 63 N. W. 
966. In Watson vs. Small, 181 Til. 366, 54 N. E. 995, the court, 
while expressing the view that the evidence upon sev eral of the 
alleged acts of negligence was insufficient to sustain the judgment 
below, says :— 

“But, however that may be, we are of opinion this cannot now 
be urged as a cause of reversal, because appellant asked the thirty- 
second instruction upon the theory it was not liable for any negli- 
gence charged, and the court gave at its instance several instruc- 
tions, in which is submitted to the jury the question of any and 
all negligence charged against it.” 

That the case before us falls clearly within the scope and rea- 
son of the rule of the authorities is clear, and we are not now 
called upon to define its limitations or the exceptions thereto, if 
any. It may well be that where a party’s timely objection to the 
sufficiency of the evidence has been overruled and he has made 
unavailing efforts to have the matter treated as one at law, and 
the question is being sent to the jury over his protest, a request 
by him for instructions in harmony with his theory of the case 
will not estop him to review his objection to the sufficiency of the 
evidence both in a motion for new trial and upon appeal. Such 
is not the state of this record, and decision upon the question 
thus suggested must wait the presentation of a case appropriate 
for its consideration. 

There is no serious dispute in this case that defendant did in- 
sure the deceased, that the policy of contract was in force at the 
time of Hatfield’s death, and that if his death was the result of 

“bodily injury sustained through accidental means and resulting 
directly, independently and exclusively of all other causes,” then 
the defendant is liable. Appellant has planted its defense upon a 
denial that such was the cause and manner of the death of the 
deceased, and upon an affirmation of the fact that such death was 
the result of disease, and not of accidental injury. Upon the 
trial the plaintiff clearly made a prima facie case for a recovery. 
Having done so, it is difficult to conceive how a defense, resting 
solely upon expert opinion that the death might have been, or 
was in fact, the result of disease, could be made so complete and 
impregnable as to make the issue one of law, but be that as it may, 
the defendant accepted the hazard of voluntarily going to the 
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jury upon a series of findings submitted at its request, in which 
all the vital propositions of fact in support of its defense were 
separately committed to the arbitrament of the jury. Contrary 
to its hopes and expectations the jury has negatived each and 
every one of those propositions, and, as we have seen, it is not 
now competent for appellant to say that such findings are with- 
out support in the evidence. The verdict is therefore not vulner- 
able to the objection as made; if appellant is entitled to a new 
trial, it must be found in some of the other alleged errors assigned. 

[5] This conclusion renders it unnecessary for us to review 
many of the authorities cited to us in the briefs. We may also 
add that, even were we not to apply the rule of law just discussed, 
we should still be compelled to hold upon the whole record that 
the evidence was sufficient to take these questions to the jury, and 
the court did not err in so ruling. 

[6] Il. In the second proposition advanced appellant assigns 
error upon the ruling of the court, refusing eleven different re- 
quests for instructions to the jury, because, counsel say, they 
were correct statements of the law, and the subject-matter of 
them was not fairly or correctly covered by any of the instruc- 
tions given by the court upon its own motion, 

We cannot extend this opinion to quote in extenso the many 
requests made, and as counsel have argued them in general propo- 
sitions, we will speak of them in the same manner. It may be 
conceded that some of them contain appropriate statements of the 
law applicable to the case on trial, but on comparison of each of 
them with the charge as given to the jury, we find no correct rule 
asked for by the appellant and essential to a proper submission of 
the issues, which is not fairly covered by or embodied in the in- 
structions given by the court. Others of the requests refused are 
clearly wrong, as, for example, two of them would direct the 
jury that if Hatfield’s death did not occur within one year from 
the date of the policy, July 11, 1911, there could be no recovery, 
ignoring the conceded fact that the insurance contract had been 
extended an additional year by renewal. Others are more argu- 
mentative than otherwise, and have no appropriate place in a 
charge to a jury. 

The general assignments of error above referred to are not sus- 
tained by the record, and must be overruled. 

[7, 8] III. The third proposition is that the court erred in 
refusing a requested instruction defining the meaning of the word 
“accident” as follows :— 

“You are instructed that an accident is defined to be the hap- 
pening by chance or taking place unexpectedly, not according to 
the usual course of things, an event taking place without one’s 
foresight or expectation, undesigned, sudden, and unexpected. 
An event happening without any human agency, or, if happening 
through human agency, an event which, under the circumstances, 
is unusual and unexpected to the person to whom it happens. It 
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is' the happening of an event without any human agency, or, if 
happening through human agency, an event which under the cir- 
cumstances is unusual and unexpected to the person to whom it 
happens. It is the happening of an event without the occurrence 
of the will by the person by whose agency it was caused or the 
happening of an event without any human agency.” 

“The term ‘accident’ used in its ordinary and popular sense, 
means the happening by chance; taking place unexpectedly; not 
according to the usual course of things or not as expected. If an 
injury or death is the result of a man’s intentional act, it is not 
an accident, but if preceding the injury something unforeseen, 
unexpected, and unusual occurs which produced the injury, then 
the injury has resulted from accident or from accidental means. 

“A person may do a certain act, the result of which may pro- 
duce what is commonly called accidental injury or death, but the 
means are exactly what the man intended to use, and did use, 
and was prepared to use. The means were not accidental, but 
the result might be accidental, and if you find that the said William 
J. Hatfield, placed himself in a position where injury or death 
would follow, so long as he remained in such position and injury 
and death did result by reason of such voluntary position, then 
this would not be an accidental injury, and you should find for 
the defendant.” 


Instead of instructing as thus requested, the court charged as 
follows :— 


“An accident is any event happening without any human agency. 
or, if happening through human agency, an event which, under 
the circumstances, is unusual and unexpected to the person to 
whom it happened. The happening of an event without the con- 
currence of the will of the person by whose agency it was caused, 
or the happening of an event without any human agency. And 
you are instructed that if such an accident occurred to the said 
William J. Hatfield, and if you find that such accident was the 
moving or producing cause of his death without which his death 
would not have occurred, and that his death resulted from said 
accidental cause independent of all other causes, including dis- 
eased condition of his body, then your verdict should be for the 
plaintiff. But if you fail to so find, your verdict should be for 
the defendant. 

“*Accident’ is one of those words which seem to be the sub- 
ject of an infinite variety of definition, though the essential 
thought or idea thereby represented is one of the commonest and 
most familiar character. In its general and popular sense no 
one misunderstands it, but no one seems, as yet, to have been 
able to state it in other words of such scientific or critical exact- 
ness as to command universal approval, even of those who speak 
with authority. There are many words in everyday use among 
people generally so familiar, and so well known that attempts to 
define them in other words which shall be at once full, complete, 





362 Insurance Law Journal, Vol. 49. | Mar., 1917. 


and exact serve to cloud, rather than to clarify, their meaning to 
ordinary comprehension. This the courts have quite Ss 
come to recognize, and it is now well settled that ‘accident,’ a 
used in insurance contracts, is to be given its meaning and effect 
as employed in general usage. Nevertheless, while conceding this 
to be correct, courts still persist in the effort to critically define 
the word, exhausting the resources of the language in stating and 
restating the meaning of the word in every-varying forms, with- 
out advancing a pace nearer finality of definition. The prece- 
dents in which the subject is treated are too nearly numberless 
to justify any attempt, at this time, to indulge very largely in 
citation. The decisions, or many scores of them, are very care- 
fully digested in 1 C. J. 390 et seq., and the definition adopted by 
a decided majority of the courts stated as follows: ‘Accident 
denotes an event that takes place without foresight or expecta- 
tion; an event which proceeds from an unknown cause or is an 
unusual effect of a known cause, and therefore not expected; 
chance, casualty, contingency ; an event happening without human 
agency, or, if happening through human agency, an event which 
under the circumstances is unusual and unexpected by the person 
to whom it happens; something unexpected taking place not ac- 
cording to the usual course of things ; an unusual or unexpected 
result attending the operation or performance of a usual or 
necessary act; something happening by chance; a mishap.’ ” 

It is enough at this time to add that the definition of accident as 
given by the trial court or its substantial equivalent, has been 
often approved, and is not at variance with our own decisions. 
It is substantially in the language used in McGlinchey vs. Casualty 
Co., 80 Me. 251, 14 Atl. 13, 6 Am. St. Rep. 190, and quoted ap- 
provingly by us in Carnes vs. Association, 106 Iowa, 285, 76 N. 
W. 683, 68 Am. St. Rep. 306. See, oe" Bouvier’s Law Dic- 
tionary, and Association vs. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 
33 L. Ed. 60. Nor does it in any a respect differ from 
the definition requested by appellant except in the argumentative 
application of the rule asked for in such request. To have 
charged as thus asked would have been to utterly mislead the jury 
into the thought that, if Hatfield voluntarily undertook to drive 
the screw, and in so doing was injured by slipping or falling upon 
the screwdriver, then such injury was not accidentally caused 
within the meaning of the policy, a rule which, if carried to its 
logical extent, would render the protection of an accident insur- 
ance policy the merest'farce. Practically speaking, every unex- 
pected or unintended personal injury may be traced in some of 
its lines of causation to the voluntary act of the victim. For in- 
stance, he is a hunter, and is wounded or killed by the explosion 
of his gun; or he is a carpenter, and the ladder which he is 
climbing slips or breaks, precipitating him to the ground; or a 
woodman, who chops down a tree, which falls in an unexpected 
direction and crushes him; or a swimmer who, mistaking his 
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strength or skill, ventures too far from shore and is drowned; 
or a surgeon or embalmer, whose instrument slips and wounds 
his hand, inducing fatal blood poisoning; or any other person. 
who voluntarily undertakes any kind of work, or mere diversion, 
and in so doing unexpectedly and unintentionally sets in motion 
some_force, bringing upon himself an injury, or by reason of 
some intervening unlooked-for event, such as a slip or a fall, or 
the breaking or the slipping of the tool with which he is employed, 
he is seriously hurt, the result in each and every case would not 
have taken place had the person suffering the injury not volun- 
tarily placed himself in the position where he received the harm 
complained of, but we think no court would, for a minute, give 
ear to the construction that such injuries are not clearly accidents, 
or are not caused by accidental means without the meaning of the 
law and of the contract of insurance. 

[9] IV. Error is also assigned upon the court’s refusal to give 
an instruction to the effect that if the jury found it “equally con- 
sistent that the death of Hatfield might have been caused by 
accident or might have been caused by disease or bodily infirmity, 
this would not make out a case of death through accidental means” 
within the meaning of the contract. In this we think the court 
did not err. The rule which counsel doubtless had in mind is 
one having its most important application to cases where there is 
no eyewitness of the death or injury complained of, and the truth 
must be arrived at by circumstantial evidence alone. The sub- 
stance of the rule, so far as applicable here, was sufficiently em- 
bodied in the court’s instructions upon the burden of proof and 
preponderance of evidence. But even if as a technical proposi- 
tion the instruction was a proper one, its omission worked no 
prejudice to the appellant, because the jury upon a question sub- 
mitted at appellant’s request affirmatively found against the con- 
tention that deceased was afflicted with any disease contributing 
to his injury. 

[10] V. The exception taken to the order of court, permit- 
ting the plaintiff to amend the petition by alleging the renewal 
of the insurance at the end of the first year, cannot be sustained. 
‘(he emission thus cured was clearly a mere oversight, though 
perhaps a careless one. Appellant’s conduct from the first pres- 
entation of the claim was an implied admission that the contract 
of insurance was still in force at the date of Hatfield’s death, and 
that its defense, if any, was based solely on the theory that his 
death occurred from other than an accidental cause. Its vigorous 
opposition to the allowance of the amendment was, of course, 
within its rights, but the court was too clearly within its discre- 
tion in Ov erruling the objection to present any debatable question. 
That the ruling was also manifestly in the interest of justice and 
fair play is seen from the fact that when resistance to the amend- 
ment was found unavailing and appellant was required to pro- 
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duce its own records, the renewal of the insurance was admitted 
without contest. 

[11] VI. Plaintiff put into evidence the correspondence be- 
tween Mrs. Hatfield and the appellant, in which she asked to be 
furnished blanks to enable her to furnish formal proofs of the 
death of the insured and appellant’s refusal of her request or to 
recognize any liability on account of such death. Among appel- 
lant’s requests for instructions was one to the effect that such 
correspondence or proofs was not to be considered as evidence 
to establish the facts concerning Hatfield’s death, but only as 
bearing upon the question as to whether the required proofs were 
furnished as provided by the contract. The only professed pur- 
pose of the offer of this testimony was to show acts by the ap- 
pellant constituting a waiver of the necessity of formal proofs, 
and we cannot assume that the jury would give to them any other 
effect. If the court were required to enumerate to the jury all 
the things which each item of evidence does not tend to prove, 
instructions would become endless. It may, and sometimes does, 
happen that certain testimony is of such character as may naturally 
be misapprehended by the jury and accorded weight on questions 
to which it has no proper application, and in such case a caution- 
ary instruction, as here asked, would be entirely proper. Such 
instructions are, however, largely within the discretion of the 
court, and refusal thereof is not error. 

[12] Further exception is taken to the refusal of the court to 
charge with respect to the testimony of expert witnesses that, 
if the jury found that the hypothetical statements on which an 
expert opinion is based are “immaterial and important particu- 
lars, incorrect, unfair, partial, and untrue,” then the answer given 
is entitled to no consideration. The request embodies an erro- 
neous proposition of law, in that it permits the jury to say what 
are and what are not the material and important features of the 
hypothesis embodied in any given interrogatory. Ball vs. Skinner, 
134 Iowa, 305, 111 N. W. 1022. The request was properly re- 
fused. 

[13] VII. The contention that there was no proper waiver by 
appellant of formal proofs of loss is not sustained by the record. 
It is shown without dispute that, promptly upon the death of 
Hatfield, his wife, in person or by attorney, notified the appellant 
thereof, and repeatedly asked to be furnished with the necessary 
blanks for proof. Appellant then referred plaintiff to its ex- 
aminer at Seattle. Applying then to the examiner for the blanks 
on at least two occasions, they were refused, and she was pointed 
to the result of the post mortem examination as the reason why 
the appellant declined to consider the question of its liability or 
to comply with her request. Under such circumstances, it evi- 
dences something of hardihood for appellant, when suit is brought 
upon the claim, to set up a failure to furnish formal proofs as 
a defense to plaintiff's right of recovery. No objection was ever 
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raised on that score when payment was demanded, but, on the 
contrary, the refusal of the demand was placed solely on the 
ground that the autopsy disclosed that the death of the deceased 
was the result of natural causes and not of accident. The show- 
ing of waiver was so clear and undisputed as to admit of no 
question. Bloom vs. Ins. Co., 94 Iowa, 363, 62 N. W. 810; 
Pray vs. Ins. Co., 104 Iowa, 118, 73 N. W. 485; Stephenson vs. 
Bankers, 108 Iowa, 637, 79 N. W. 459; Keane vs. Ins. Co., 150 
Iowa, 664, 130 N. W. 724. © 

[14] VIII. Next to the argument that the verdict is not sup- 
ported by the evidence, the assigned error most urgently pressed 
upon our attention relates to the overruling of appellant’s motion 
for a new trial. As we have before said, time seems to have 
been extended. for such motion from the entry of judgment on 
February 19, 1915, to March 6th following. The motion then 
filed was based entirely upon alleged errors of the trial court in 
its rulings and instructions substantially such as we have already 
considered. On April 3d following an amended motion was 
filed, setting up a new ground for a retrial of the case because 
of the claimed discovery that Maggie Bell, the maid living with 
the Hatfields at the time of the death of the insured, would 
testify to facts concerning the circumstances of the alleged in- 
jury differing very materially from the testimony given by the 
widow, and tending strongly to show that deceased was not in- 
jured in the manner or to the extent claimed, and that he died 
from disease. ‘The affidavits in support of the motion were those 
of a Mr. Harsh, an examiner in the employ of the insurance 
companies interested in the defense, and another by one of de- 
fendant’s counsel. The first affidavit states that upon examining 
into the facts and circumstances of Hatfield’s death, the examiner 
learned that Maggie Bell was an eyewitness of the facts in con- 
nection with the alleged accident, and that thereupon he made an 
effort by correspondence and by wire and by employing assistance 
and later by making a personal trip from Des Moines to Oregon, 
to: locate Maggie Bell, but was unable to do so until March 20, 
1915, when through persons at Portland, Ore., he found that she 
was living at Marshfield in that state. Thereupon, through the 
assistance of others, a sworn statement by Miss Bell was. pro- 
cured. He further says that when he personally visited Oregon 
he applied to Mrs. Hatfield to ascertain where he could find the 
desired witness, but the widow professed not to know her resi- 
dence or address. He then proceeds to state what the said Mag- 
gie Bell would have testified to had she been a witness on the 
trial. Without setting it out at length, it may be said that such 
evidence, if given, would have afforded material support to the 
theory of the defense. The affidavit of the attorney is to the 
effect that Mr. Marsh had been active in investigating the facts 
of the case for the use of the defense; that the affiant had fre- 
quent talks with Harsh concerning the whereabouts of Maggie 
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Bell, and that he had at all times understood from Harsh that 
he had made diligent effort to find the said witness, but without 
avail until March 20, 1915; and that until that time he knew 
nothing of what such witness would testify to. He further says 
that he has read the original affidavit of Maggie Bell and the 
statements made in the affidavit by Harsh, and that he believes 
that if Miss Bell were present as a witness, she would testify 
substantially as stated by Harsh. 

In resistance to the motion for a new trial the plaintiff presents 
the affidavits of Mrs. Hatfield, of two lawyers who represented 
her in Portland, and of one of her attorneys in charge of the 
litigation here. Mrs. Hatfield admits that Harsh called upon her, 
making inquiry generally into the circumstances of her husband’s 
death, and among other things asked where Maggie Bell was to 
be found. In reply thereto she told him that Maggie had gone 
to the home of her brother in Norway, Ore., but further told 
him she understood that the girl had left Norway,. but affiant 
was in communication with her by letter, and would soon know 
where she was, and if Harsh desired to know, she would then be 
glad to give her address. Soon thereafter affiant did ascertain 
the address, but Harsh never inquired further, and, had he done 
so, she would have given him the information. ‘The affidavits 
of the Portland attorneys state that Mr. Harsh called upon them, 
and that in conversation with them they, or one of them, in- 
formed him where Maggie Bell had gone. They further say that 
Harsh expressed his confidence that ‘the companies had a perfect 
defense in the testimony of the medical experts, and said, in 
substance, that he did not care what Maggie Bell or Mrs. Hat- 
field might say, for he did not think plaintiff would ever get her 
case to the jury. The general effect of the affidavit of plaintiff’s 
attorney at Des Moines is that he had several interviews with 
defendant’s counsel, Mr. Sullivan, about taking depositions at 
Portland; that Mr. Sullivan expressed his purpose to rely wholly 
upon the expert testimony of the medical witnesses, at no time 
mentioning Maggie Bell or any desire to obtain her presence or 
testimony. He further says that, pending the trial, when upon 
an amendment to the petition, defendant had a right to a con- 
tinuance, Mr. Sullivan refused to accept a continuance, but in- 
sisted that the trial go on to a finish. In rebuttal the second affi- 
davit of Harsh was submitted, denying the statements made by 
Mrs. Hatfield and her Portland attorneys. In denying the mo- 
tion thus made and resisted we are very clear that the court did 
not abuse the discretion with which it is vested in such matters. 
In so far as the affidavits of Harsh and Sullivan tend to show 
diligence in ascertaining the location of Maggie Bell or in obtain- 
ing her testimony upon the trial, such alleged facts are fairly 
put in issue by the affidavits filed in resistance, and the finding of 
the trial court thereon has the effects and conclusiveness of the 
verdict of a jury. It seems quite incredible, if the strong desire 
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to obtain this testimony was not of later birth, that the location 
of the witness could not have been discovered during the nearly 
two years intervening between the death of Hatfield and the trial 
of the case. Indeed it is much easier to infer that, as Maggie 
Bell was living in plaintiff’s family at the time and was one of 
the witnesses signing the proofs of Hatfield’s death, the compa- 
nies looked upon her as a witness who, if not hostile to them, 
would at least be friendly to the plaintiff, and were content to 
leave her undisturbed until the adverse result of the trial stimu- 
lated them to redoubled efforts. This thought is emphasized by 
the fact that appellant went to trial without application for time 
or motion for continuance to secure the attendance of such wit- 
ness, or to obtain her deposition. It is also a matter of some 
significance that, while the appellant claims to have possession 
of the affidavit or sworn statement of Maggie Bell, it was with- 
held from the court, and the statement of Mr. Harsh alone is 
relied upon for the matter which he hopes to prove by her. It 
is further to be said that the statements of Harsh, tending to show 
his diligence, are exceedingly indefinite and general, and, if we 
except his call upon Mrs. Hatfield, is made up of conclusions 
rather than of specific facts. There is no reversible error in the 
refusal of a new trial. 

Finding no ground for disturbing the judgment appealed from, 
it is therefore affirmed. 

Affirmed. 

Gaynor, C. J., and Preston, J., concurring. 

Evans, J., concurs in the result, but does not wish to be bound 
by the discussion as to the effect of requests for instructions or 
special findings upon the right of a party asking same to deny 
the sufficiency of the evidence. 


SUPREME COURT OF IOWA. 


HATFIELD 


vs. 


IOWA STATE TRAVELING MEN’S ASS’N. (No. 30857.)* 


2. INSURANCE—ACCIDENT INSURANCE—QUESTIONS FOR 
JURY. 

In an action on an accident policy providing indemnity for injury or death 
caused solely by external and accidental means, where the alleged 
cause of death is an accidental fall caused by the slipping of a ratchet 
screwdriver, and where there is direct evidence showing circum- 


* Decision rendered, Jan. 20, 1917. 161 N. W. Rep. 123. 
Vol. XLIX—24. 
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stances of fall, and that instantly after fall insured became very ill 
and died within a few hours, the expert testimony as to cause of 
death being contradictory, the question of cause of death is for the 
jury, the evidence thereof not resting solely on expert testimony. 


(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, 1764; Dec. Dig. 
§ 668[11].) 


Appeal from District Court, Polk County; Wm. H. McHenry and 
Charles A. Dudley, Judges. 

Action at law to recover upon a policy or benefit certificate insuring 
William J. Hatfield, while a member of said association in good standing, 
against injury through external, violent, and accidental means, which 
injury shall “independently of all other causes result in death within ninety 
days from said injury.”” The defendant contested the claim, and on trial 
to a jury there was a verdict for plaintiff. From the judgment rendered 
on the verdict the defendant appeals. Affirmed. 


Sullivan & Sullivan, of Des Moines, for Appellant. 
Dowell, McLennan & Zeuch, T. B. Hanley, and Parker, Parrish & 
Miller, all of Des Moines, for Appellee. 
WEAVER, J. 
William J. Hatfield, a resident of Portland, Ore., died at that 
place on June 14, 1913. At the time of his death he held three 
several policies or certificates of accident insurance issued, re- 
spectively, by the Iowa State Traveling Men’s Association (de- 
fendant herein), the Fidelity & Casualty Company of New York, 
and Travelers’ Protective Association of America. The widow 
of Hatfield, in her own right and as administrator of her hus- 
band’s estate, made claim against each of these three companies 
or associations upon their several contracts of insurance, on the 
theory that his death was occasioned by accidental means within 
the terms of such contracts. These claims being denied, separate 
suits were brought in the district court of Polk County for their 
collection. In each case the plaintiff recovered judgment and in 
each an appeal was taken to this court. The cases have been 
prosecuted and defended by the same counsel throughout, and, 
subject to some minor exceptions, the issues presented are iden- 
tical. The principal defense relied upon in all of them is that 
the death of Hatfield was not caused by accidental means within 
the terms of the contract, but that he died from disease or 
bodily infirmity. We have at this term considered the appeal in 
the case against the Fidelity & Casualty Company, and reached 
a conclusion affirming the judgment of the trial court. In that 
opinion we have stated, as far as seemed to be necessary, the 
substance of the testimony and of the record of the trial, and 
shall not extend this opinion for their repetition. We have also 
there given consideration to the several legal propositions ad- 
vanced by counsel, and, so far as the same questions are raised 
in this case, that opinion must be considered as governing the 
result in this. Other features not common to the cases against 
the Fidelity & Casualty.Company and against this defendant will 
now be noted. 
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[1] I. In the case at bar defendant admitted the membership 
of Hatfield in good standing at the date of his death, that plain- 
tiff is his beneficiary, and that due notice and proofs of loss were 
given, thus in effect limiting the dispute between the parties to 
the actual cause of death of the insured. Appellant did not ask 
or submit special findings for answer by the jury, but in other 
respects the conduct of the defense was like that to which we 
have referred in disposing of the case first mentioned. Counsel 
for the defense did, however, present and ask to have submitted 
to the jury some fifteen different instructions upon the law 
applicable to the issues of fact, and many of the propositions so 
stated were in words or in substance incorporated into the charge 
given by the court, and, having done so, we think appellant is 
not at liberty to say that the questions which it thus aided in 
submitting as matters of fact for the jury are, nevertheless, mat- 
ters of law, and should be so considered on this appeal. 


[2] We will also say, as suggested in the opinion referred to, 
that independently of the rule just applied we think the testimony 
concerning the death of the insured and the cause thereof was 
such as to make necessary its submission to the jury. In addi- 
tion to the testimony concerning the autopsy which was offered in 
each case, both parties on this trial introduced additional medical 
witnesses, who expressed their opinions founded upon hy- 
pothetical questions embodying an assumption of facts claimed to 
have been developed from other sources of evidence or facts 
admitted or proved. As is not unusual, the experts offered by 
the defendant express their conviction that the disclosures made 
by the autopsy and the statements made in the hypothesis sub- 
mitted to them indicate death from disease or abnormal internal 
conditions, while plaintiff’s experts are no less certain, not only 
that a fall by insured upon the handle of the screwdriver as 
described by Mrs. Hatfield could produce death, but also that if 
the fall occurred in the manner described, it did in fact cause the 
death. It is true the greater number of experts support the de- 
fendant’s theory, but it is not within the province of the court to 
hold that the preponderence of the evidence is with the greater 
number of witnesses. 


It must not be overlooked that the proof of the cause of death 
in this case does not rest solely on the opinion of experts. The 
wife was an eyewitness to the occurrences to which she testifies. 
Though interested in the result, she was a competent witness, 
and the jury were entitled to give full weight and credit to her 
testimony if they found it credible. Had no expert testimony 
been produced, her evidence alone would have been sufficient to 
sustain a verdict in her favor that her husband died from injury 
produced by external, violent, and accidental means, independent 
of all other causes. Whether such a prima facie case has been 
successfully met and overcome by the volume of opinion evidence 
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offered is a question of fact, to be submitted to the jury with 
appropriate instructions, 

The case does not, as counsel argue, fall within the rule applied 
in Lehman vs. Association, 155 Iowa, 737, 133 N. W. 752, 42 
L. R. A. (N. S.) 562; Feder vs. Association, 107 Iowa, 538, 
78 N. W. 252, 43 L. R. A. 693, 70 Am. St. Rep. 212; Smouse vs. 
Association, 118 Iowa, 436, 92 N. W. 53, and others of that class. 
Had the evidence shown simply that Hatfield died suddenly while 
using the screwdriver in the ordinary way, or, while so occupied 
in the ordinary way, he suddenly collapsed, without any inter- 
vening unlooked for or unexpected cause bringing it about, then 
these cases could well be cited as having an important bearing 
upon the issue. But such is not the showing here made. 

[3] In support of the verdict we must give the testimony in 
plaintiff's favor the most favorable construction of which it is 
reasonably capable. The jury could have found that on the day 
in question Hatfield was in good health, was actively engaged 
in the care of his home and family, moving about both in and out 
of doors. He had brought the material and tools to attach a 
board or bottom upon a small box standing on the floor, and was 
using a ratchet screwdriver for that purpose. Leaning over the 
box, grasping the screwdriver with both hands, he pressed it 
downwards with considerable force, when the box tipped, with 
the result that the driver slipped from the screwhead, causing 
him to fall forward in such manner that as the point of the 
driver struck the floor, his breast came down with the full weight 
of his body upon the upper end or handle of the tool. He in- 
stantly gave evidence of being very seriously injured, and died 
within a few hours. Here was clearly an intervening cause, 
which differentiates this case from those referred to. He in- 
tended to use the screwdriver and did attempt its use, but he did 
not intend that the box should tip over or that he should thereby 
lose his balance and fall. It was not his voluntary act which 
caused his disaster, but the mishap, the mischance, the unexpected 
and unintended fall, bringing his body down upon the upright 
implement in his hands. This distinction is carefully pointed out 
in the cases cited by appellant. For example, in the Lehman 
Case the court distinctly calls attention to the fact that the record 
shows— 

“no evidence whatever of any slipping or falling, or of any strain- 
ing of the muscles, other than the intentional strain put upon 
them in the voluntary and intentional act of bowling.” 

So in the Feder Case the court again is careful to note that :— 


“There is no evidence that he fell, slipped, lost his balance, 
* * * or * * * that anything was done or occurred 


which he had not foreseen and planned, excepting the rupture of 
the artery.” 


This distinction, which counsel wholly overlook, makes all the 
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difference between a case for the jury and one which is not. 
There is here the evidence of a slip, a fall, a loss of balance, an 
unforeseen occurrence, which comes within every definition of 
accident known to the books. 

[4] II. Counsel complain of an alleged error in the ruling of 
the trial court excluding a certain affidavit by the attending 
physician of the insured. It appears, however, that the physician 
was called by the defendant on.its own behalf, and fully examined 
concerning, not only what he learned or knew from his treatment 
of the insured, but also concerning the autopsy in which he took 
part. Appellant thus had the benefit of the witness’ knowledge, 
as well as his expert opinion, and the ruling was without 
prejudice. Moreover, the evidence, as offered, was, to say the 
least, of very doubtful competency. 

III. All other points made in argument are sufficiently covered 
by what we have said in the case against the Fidelity & Casualty 
Company. 

No reversible error has been shown, and the judgment of the 
district court is affirmed. 

Affirmed. 


Gaynor, C. J., and Evans and Preston, JJ., concurring. 


SUPREME COURT OF NEBRASKA. 


COOK 
US. 


NATIONAL FIDELITY & CASUALTY CO. (No. 18875.)* 


1. INSURANCE—ACCIDENT INSURANCE— CONSTRUCTION OF 
POLICY. 


In an action brought upon an insurance policy, where there was a condi- 
tion to the effect that the defendant insured Henry Cook against loss 
of life, limb, sight, and time in the minimum principal sum of $5,000, 
and for a minimum weekly indemnity of $25 for twelve months on 
account of accident, and twelve months, excluding disability due to: 
any disease or illness contracted or suffered within fifteen days of 
the date of the policy on account of sickness, and the policy also: 
contained a clause touching beneficiary insurance to apply to one 
person only over eighteen and under sixty years of age other than the 
assured, it will be held that the clause may cover the person named in 
the policy as such beneficiary, even after the expiration of the age 
limitation of sixty years. 


(For other cases, see Insurance, Cent. Dig. §§ 372-378; Dec. Dig. § 177.) 


* Decision rendered, Dec. 19, 1916. 160 N. W. Rep. 957. Syllabus by the 
Court. 
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2. INSURANCE —ACCIDENT INS URANCE— POLICIES—CON- 
STRUCTION. 


In such case, where an accident occurs to the person named in the policy 
as the beneficiary, and it occurs after such person is beyond the age 
of sixty years, and after a renewal of the policy without mention of 
the beneficiary, the defendant insurance company will be held liable 
upon the beneficiary clause on the ground that there is a waiver by 
the defendant of the protection which it might claim. 


(For other cases, see Insurance, Cent. Dig. §§ 253-255; Dec. Dig. § 141[1].) 


Appeal from District Court, Webster County; Dungan, Judge. 
Action by Henry Cook against the National Fidelity & Casualty Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 


Nye F. Morehouse, of Omaha, and L. H. Blackledge, of Red Cloud, 
for Appellant. 


Bernard McNeny and J. S. Gilham, both of Red Cloud, for Appellee. 


HAMER, J. 

Appeal from Webster County. This is an action on an in- 
surance policy. Arabella Cook, the wife of plaintiff, was fatally 
burned in a fire which occurred in her home at Red Cloud, Neb., 
on May 22, 1913. Suit was brought on the policy issued by the 
defendant and appellant, and a verdict and judgment were ren- 
dered against it, from which it has appealed. 

[1] The questions raised involve a construction of the contract 
contained in the policy. We deem the following provisions of 
the policy essential to an understanding of the questions pre- 
sented :— 

“National Fidelity & Casualty Company, Omaha, Nebraska, 
Home Office, Merchants’ National Bank Building, hereby insures 
Henry Cook, M. D. (the person herein named and described in 
the schedule of warranties for the insurance) against loss of life, 
limb, sight and time in the minimum principal sum of five 
thousand dollars and for a minimum weekly indemnity of twenty- 
five dollars, under the terms and agreements hereinafter set forth, 
for twelve months on account of accident, and twelve months, 
excluding disability due to any disease or illness contracted or 
suffered within fifteen days after date of this policy, on account 
of sickness, as hereinafter described, from the 27th day of June, 
1910, at twelve o’clock noon, standard time, at the place where 
this policy is countersigned. This policy is issued in consideration 
of the premium of forty dollars, and of the statements contained 
in the schedule of warranties hereinafter given, which statements 
the assured makes by accepting this policy and warrants to be 
true.” 

Then follow stipulations of the policy as to the kind and 
amount of insurance and also paragraph L, which is the founda- 
tion of plaintiff’s case :— 

“L,. Beneficiary insurance. If one person only, over eighteen 
and under sixty years of age, other than the assured, is specifically 
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named as beneficiary in the schedule of warranties hereinafter 
given, then and not otherwise, this policy shall also, in consider- 
ation of the premium, insure the person so named as beneficiary, 
subject to the general agreements hereinafter given, against dis- 
ability or death caused directly in the manner set forth in clause 
B, as follows.” 


Here follow stipulations of the policy touching the amount and 
kind of insurance. 


Clause B, referred to, is as follows :— 


“B. double indemnity. If said bodily injuries are sustained by 
the assured while riding as a passenger in or on a public con- 
veyance, provided by a common carrier for passenger service; 
or while riding as a passenger in a passenger elevator (excluding 
elevators in mines) ; or while in a burning building, the amounts 
otherwise payable in clause A shall be doubled.” 

The “schedule of warranties” shows that Mrs. Cook, named 
as beneficiary, was fifty-nine years of age at the time the policy 
was issued, while her husband was sixty-one years of age. She 
was sixty-one years and ten months old at the time of the ac- 
cident which resulted in her death. The policy having been re- 
newed each year, the question is whether she was to be considered 
as included in the policy at the time of her death. By the specific 
terms of the contract it appears that insurance on the beneficiary 
is limited. The beneficiary is not to be under eighteen years of 
age or over sixty. 

(a) If the defendant meant that the policy should terminate 
on the arrival of the sixtieth birthday of the beneficiary, it should 
have said so plainly. It did not say so; therefore it is fair to 
assume that it did not claim when the policy was issued what it 
now contends for. If it did so claim, then its purpose would 
have been to deceive, and this we cannot presume. 

(b) If it was intended that the terms of the policy should not 
include the beneficiary in case of renewal, then that statement 
should have been made. It was not made, and the general terms 
of the language used are suggestive of the fact that the beneficiary 
is to be included. There should be no deception of the public by 
the use of a printed form which is disregarded by the parties in 
their interpretation of the contract. When the renewal was made 
and nothing was said about its effect so far as the beneficiary was 
concerned, then there was a waiver of anything upon the part 
of the defendant that might be claimed in the policy and which 
was inconsistent with the fact of renewal. 

(c) Every policy written should continue for the full term of 
its face, except there is some condition by which the company 
is to be released from the obligation which it has assumed. If 
there is a renewal, and it is not intended that the renewal shall 
apply to the beneficiary, then the fact should be noted, so that 
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the assured may be apprised of the purpose of the insurance 
company. 

(d) That interpretation of the contract should be adopted 
which upholds the obligation which the parties apparently con- 
tracted for. 9 Cyc. 586. 

(e) That construction should be put upon the contract which 
the defendant had a right to expect the plaintiff would reasonably 
adopt under the circumstances. 1 Chitty, Contracts (11th Am. 
Ed.) 104; Hoffman & Place vs, Aftna Fire Ins. Co., 32 N. Y. 
405, 88 Am. Dec. 337; Beber vs. Brotherhood of Railroad Train- 
men, 75 Neb. 183, 106 N. W. 168, 121 Am. St. Rep. 782. 

In 1 Chitty, Contracts, supra, it is said the contract “must, 
therefore, be the sense (for there is no other remaining), in which 
the promisor believed that the promisee accepted the promise.” 

In Hoffman & Place vs. Attna Fire Ins. Co., supra, it is said 
in the syllabus :— 

“Where the language of a promisor may be understood in more 
senses than one, it is to be interpreted in the sense in which he 
had reason to suppose it was understood by the promisee.” 

“Conditions and provisos in policies of insurance are to be con- 
strued strictly against the underwriters, as they tend to narrow 
the range and limit the force af the principal obligation.” 

In Beber vs. Brotherhood of Railroad Trainmen, supra, it 
was said :— 

“If the officers of the society, who prepared the by-law in which 
the contract is set forth, have used ambiguous terms, the am- 
biguities must be interpreted in the manner most favorable 
to the insured. If, instead of stating in plain and simple language 
the exact loss they intend to protect against, they propound riddles 
in a jargon of equivocal phrases, these riddles should be solved 
most favorably to him who has been the victim of such artifice.” 

The assured had a right to rely upon the validity of the re- 
newals. Owens vs. Travelers’ Ins. Co., 99 Neb. 560, 156 N. 
W. 1078. 

Where there are conflicting provisions in the policy, the courts 
will adopt that which is most favorable to the assured, and which 
offers a fair interpretation. Funke Estate vs. Law Union & 
Crown Ins. Co., 97 Neb. 412, 150 N. W. 262. 

It would seem that the defendant resists payment on grounds 
that are rather technical. The beneficiary, Mrs. Cook, was 
burned to death on the 22d day of May, 1913. The policy 
was then in force. She and her daughter were laboring to ex- 
tinguish the flames in the kitchen of their frame dwelling house. 
These flames were occasioned by the spilling of alcohol from a 
kettle on the stove. From the fire thus created flames were com- 
municated to the woodwork, and her clothing caught fire. She 
was most severely burned. On the day after she suffered the in- 
jury she died. The policy issued showed that the age of Dr. 
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Cook at the time the contract was made, was sixty-one, and 
Mrs. Cook, the beneficiary, was fifty-nine years of age. The con- 
tract was renewed for three successive years by payments of the 
annual premiums which were paid in advance. 

The interpretation which the parties to a contract put upon it 
should determine their rights under it. Sibert vs. Hostick, 91 
Neb. 255, 135 N. W. 1054. 

[2] The renewals of the policy clearly recognize the fact that 
Mrs. Cook was over sixty years of age. 

The following phrases are to be interpreted :— 

“Under the terms and agrements hereinafter set forth.” Third 
line of policy. 

“If one person only, over eighteen and under sixty years of 
age, * * * is specifically named as the beneficiary, * * * 
this policy shall * * * insure the person so named * * * 
subject to the general agreements hereinafter given.” Para- 
graph “L.” 

“Nor does this policy cover or apply to any person (either as 
assured or beneficiary) under eighteen or over sixty years of 
age.” Agreement 4. 

As we understand it, there is no distinction as to the age limit 
between the assured and the beneficiary. We think the language 
used means that a policy may be written for any one over eigh- 
teen and under sixty at the time of the issuance of the policy, 
but that no policy shall be written for any one outside of those 
ages at the date of the policy. 6 R. C. L. 847. In section 237, 
6 R. C. L. 847, it is said :— 

“It is a well-settled rule of law that where part of a contract 
is written and part is printed, and the written and printed parts 
are apparently inconsistent or there is reasonable doubt as to the 
sense and meaning of the whole, the words in writing will con- 
trol the construction of the contract. The reason why greater 
effect is given to the written than to the printed part of a con- 
tract if they are inconsistent is that the written words are the 
immediate language and terms selected by the parties themselves 
for the expression of their meaning, while the printed form is 
intended for general use without reference to particular objects 
and aims.” 

Many authorities are cited in support of this proposition. Ap- 
plying the principle, of course not the actual fact, to the instant 
case, the last thing done, that is the renewal of the policy, shows 
what the parties meant. It never was meant there should be 
no power to renew. 

We think it contrary to public policy to permit an insurance 
company to so conduct itself that the assured has good reason 
to believe that the policy is in force, both as to himself and the 
beneficiary, and then avoid the contract of insurance by a forced 
interpretation of the policy not in accord with the conduct of the 
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parties. It is not right that the company should lead the assured 
and his beneficiary to believe that the policy is in force and then 
try to avoid the terms of the contract. The company should not 
collect premiums without a valid consideration. If there is no 
insurance, no premium should be paid. No technical construc- 
tion of uncertain language should be allowed to defeat the assured 
and prevent him from getting that to which he is justly entitled. 

The judgment of the district court is affirmed. 

Rose, J., concurring in conclusion. Morrissey, C. J., and 
Sedgwick, J., not sitting. 


PROVIDENT LIFE & ACCIDENT INS. CO. vs. ELLIOTT. 
(7 Div. 827.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—LIFE INSURANCE—NATURE OF CONTRACT— 
CONDITIONS. 

The provisions of an accident and disability policy requiring written no- 
tice of accident or illness within ten days from the beginning thereof, 
and that the failure to comply strictly with the notice required shall 
limit liability of the insurer to one-tenth of the amount otherwise 
payable, did not constitute a condition precedent to liability, or to 
the accrual of insured’s right, but created simply a basis for a for- 
feiture of nine-tenths of the amount that would be demandable if 
notice was given. 

(For other cases, see Insurance, Cent. Dig. §§ 1333, 1335, 1336; Dec. Dig. 
§ 539[5].) 


2. INSURANCE—LIFE INSURANCE—RECEIVERS. 

Where a life insurance company passed into the hands of a receiver prior 
to the illness of the insured, the receiver of the insured, appointed to 
take charge of its property and assets, was not authorized to receive 
notice from the insured under a provision providing that if the in- 
sured failed to give such notice, he could recover only one-tenth of 
the amount otherwise demandable, nor did such receiver have any 
authority to investigate the good faith of the insured’s illness and 
impose the forfeiture provided by the contract. 


(For other cases, see Insurance, Cent. Dig. § 1327; Dec. Dig. § 538.) 


Appeal from City Court of Gadsden; John H. Disque, Judge. 

Action by N. K. Elliott, as executrix, against the Provident Life & 
Accident Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Transferred from the Court of Appeals under Acts 1911, p. 450, 
§ 6. Affirmed. 


Sizer, Chambliss & Chambliss, of Chattanooga, Tenn., and Goodhue 
& Brindley, of Gadsden, for Appellant. 
Hugh White and W. T. Murphree, both of Gadsden, for Appellee. 


* Decision rendered, Dec. 7, 1916. 73 South. Rep. 476. 





A.&H.| Murphy vs. Nat, Travelers’ Benefit Assn. 377 


MURPHY vs. NATIONAL TRAVELERS’ BENEFIT A’SSN. 
(No. 31121.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—ACCIDENT INSURANCE—WARRANTY. 


A warranty in an insurance contract must be true in fact, and, although not 
fraudulently made and not material to the risk, nevertheless, if it is 
shown to have been false in fact, the contract will be avoided. 


(For other cases, see Insurance, Cent. Dig. §§ 568, 569; Dec. Dig. § 268.) 


2. INSURANCE—ACCIDENT INSURANCE—REPRESENTATION. 


A representation will not avoid a policy if it is substantially true and is 
made in good faith. 


(For other cases, see Insurance, Cent Dig. § 540; Dec Dig. § 256[2].) 


3. INSURANCE— ACCIDENT INSURANCE—CONTRACT OF 
POLICY—WARRANTY. 


In an application for membership in mutual benefit association issuing a 
certificate of accident insurance, providing that it should be void in 
case of fraud or willful misrepresentations by the member, applicant’s 
statement that his application was based on representations of fact 
which he certified to be true and material to the risk, and that he had 
a total income of at least $750 annually, was not a warranty, but a 
representation. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


4. INSURANCE—ACCIDENT INSURANCE—REPRESENTATION— 
3AD FAITH—BURDEN OF PROOF. 

An insurer defending an action on a certificate of accident insurance, on 
the ground that insured’s representations as to his annual income were 
false and made with intent to deceive, had the burden of proving 
such defense. 


(For other cases, see Insurance, Cent. Dig. § 1653; Dec. Dig. § 646[3].) 


5. INSURANCE—ACCIDENT INSURANCE—F AL SITY OF REP- 
RESENTATION—QUESTION FOR JURY. 

In an action on a certificate of accident insurance, evidence held insuff- 
cient to show that insured’s representation as to the amount of his 
annual salary was false and known by him to be false, and was made 
with intent to deceive. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 
665[3].) 


Deemer, J., dissenting. 


Appeal from District Court, Polk County; W. S. Ayres, Judge. 

Action at law in which plaintiff seeks to recover as beneficiary under 
a certificate of accident insurance issued to one George B. Murphy. 
There was a trial to a jury. At the close of the testimony the trial court 
directed a verdict for plaintiff on plaintiff's motion. Defendant appeals. 
Affirmed. 


Carr, Carr & Evans and E. K. Maine, all of Des Moines, for Ap- 
pellant. 
Henry & Henry, of Des Moines, for Appellee. 


* Decision rendered Jan. 22, 1917. 161 N. W. Rep. 57. 
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LIFE & CASUALTY INS. CO OF TENNESSEE vs. JONES. 
(No. 18677.)* 


(Supreme Court of Mississippi, Division A.) 


INSURANCE—A CCIDENT INSURANCE — CONSTRUCTION — 
“WORK OF ANY KIND.” 

Under an accident policy providing for weekly payments so long as in- 
sured was unable to do “work of any kind,” the liability did not 
continue as long as he was unable to do his usual and ordinary work 
and ceased when insured became able to do any work to which he 
was fitted, though it was light; the burden being upon him to show 
that he was unable to do any work at all of which he was capable. 

(For other cases, see Insurance, Cent. Dig. §§ 1310, 1665; Dec. Dig. § 
524, 646[8].) 


Appeal from Circuit Court, Lauderdale County; W. W. Venable, 
Judge. 

Action by Wylie Jones against the Life & Casualty Insurance Com- 
pany of Tennessee. Judgment for plaintiff, and defendant appeals. Re- 
versed, and judgment rendered. 


S. M. Graham, of Meridian, for Appellant. 
Fewell & Cameron, of Meridian, for Appellee. 


* Decision rendered, Jan. 15, 1917. 73 South. Rep. 566. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


SILVERSTEIN 
vs. 


STANDARD ACC. INS. CO. or Detroit, Micu.* 


2. INSURANCE — INDEMNITY INSURANCE— DEFENSE BY IN- 
SURER—LIABILITY TO INSURED. 


The insurer of an owner of premises against loss through damages for 
personal injuries sustained thereon, which paid the face of the policy 
after judgment was recovered, was not liable to insured for the 
balance of an injured infant’s judgment, because, when the infant’s 
mother sued originally, the insurer, undertaking to defend, com- 
promised the suit with her, but the settlement was invalid because the 
mother had not been appointed guardian ad litem by the Municipal 
Court, where the action was brought. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


Appeal from Special Term, New York County. 

Action by Joshua Silverstein against the Standard Accident Insur- 
ance Company of Detroit, Mich. From an order denying plaintiff’s and 
defendant’s cross-motions for judgment on the pleadings, they appeal. 
Order appealed from reversed on defendant’s appeal, and motion for 
judgment granted; on plaintiff's appeal, order appealed from affirmed. 


Argued before Clarke, P. J., and McLaughlin, Laughlin, Scott, and 
Dowling, JJ. 


Jacob R. Schiff, of New York City, for Plaintiff. 
Frank V. Johnson, of New York City, for Defendant. 


Scort, J. 

The plaintiff's assignor held an indemnity policy issued by de- 
fendant, insuring her against loss by way of liability for damages 
for personal injuries suffered by any person. or persons while 
within or upon the premises owned by her. The plaintiff, having 
presumably become the owner of the premises, took, with the 
consent of defendant, an assignment of the policy, which, as is 
usual, provided that prompt notice of any accident should be given 
to the insurer, who should, at its own expense, defend any suit 
brought against the insured, or settle the same; the said insured 
being forbidden to intermeddle therewith, except to assist the in- 
surer in defending the action, as and when requested by it. It 
appeared by the complaint that an accident happened to Thomas 
Gilson, an infant, on August 12, 1912, during the lifetime of the 


* Decision rendered, Dec. 29, 1916. 162 N. Y. Supp. 601. 
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policy, and that shortly thereafter the mother of said infant, 
having been duly appointed guardian ad litem by an order of 
the Supreme Court, began an action in the name of said infant 
in that court for $10,000.damages. 


[1] The defendant, having been called upon to defend the 
action, undertook such defense by an attorney selected by it. 
Such negotiations were had that an agreement was reached be- 
tween the guardian ad litem, through her attorney, and this de- 
fendant, through its attorney, for the settlement of the claim for 
the sum of $150. For some unexplained reason it was deemed 
advisable that this settlement should not be carried out in the 
Supreme Court action, so that action was discontinued by consent 
and a new action begun in the Municipal Court for damages in 
the sum of $250. This action was brought in the name of the 
infant, by his mother as guardian al litem, although as matter 
of fact she had never been appointed such guardian ad litem in 
said Municipal Court, and her appointment as such guardian in 
the Supreme Court extended only to an action brought in that 
court. The settlement for $150, as agreed to, was effected, and 
was approved by a justice of said Municipal Court, and judgment 
entered for the sum of $150, which was paid and satisfied. 

Thereafter another action was commenced in the Supreme 
Court against the fresent plaintiff by the said infant, by his said 
mother as guardian ad litem, for the same cause of action, in which 
damages to the extent of $20,000 were claimed. This action the 
defendant undertook to defend, and pleaded in bar of any re- 
covery therein the compromise and settlement effected, or at- 
tempted to be effected, in the action in the Municipal Court. 
This plea, however, was overruled by the trial court on the 
ground that, because the infant’s mother had not been appointed 
guardian ad litem in the Municipal Court, she had no power nor 
authority to sue therein in behalf of the infant, and no power to 
compromise and settle his claim for damages in such an action. 
The trial resulted in a judgment in favor of the infant plaintiff 
for the sum of $13,165.13, which was affirmed on appeal. The 
defendant thereupon paid upon said judgment the amount of its 
agreed liability under its policy, to wit, $5,000, with interest and 
costs, leaving the plaintiff liable for $8,394.52, which he has paid, 
and now seeks to recover from defendant. 

[2] The ground upon which recovery is sought is that de- 
fendant, or its attorney, was negligent in not seeing to it that the 
infant’s mother was duly appointed guardian ad litem in the 
Municipal Court, so that the attempted settlement and com- 
promise carried out with her would have been an effective satis- 
faction of the infant’s claim for damages. We are of the opinion 
that no cause of action in favor of plaintiff can be predicated 
upon this state of facts. The defendant undertook to defend 
the plaintiff against the infant’s claim for damages, and in per- 
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forming that duty it assumed the obligation of using care and 
diligence. Whether it should or should not attempt to com- 
promise and settle the claim was for it to determine. It did so 
attempt, but owing to a blunder, that attempt proved to be 
abortive. But this did not injure the plaintiff, any more than 
would any other unsuccessful effort to effect a compromise. There 
was no duty on the part of the defendant to compromise the 
claim, and its effort to do so was wholly for its own benefit. If 
it had attempted to charge against its liability on the policy the 
money it had paid for the unsuccessful compromise, a different 
question would be presented; but that is not this case. 

We have not overlooked the authorities cited to us by plaintiff, 
of which Brassil vs. Maryland Casuality Company, 147 App. 
Div. 815, 133 N. Y. Supp. 187, affirmed 210 N. Y. 235, 104 N. E. 
622, L. R. A. 1915A, 629, is typical. In all of those cases the in- 
surance company had by its acts placed the insured at a dis- 
advantage, and thus violated its implied obligation to him. Here 
the unsuccessful attempt to compromise the claim placed the 
plaintiff at no disadvantage, but simply left him where he had 
been before the attempted compromise had been arranged. It is 
of no significance that the damages claimed in the second action 
in the Supreme Court and the recovery therein exceeded the 
amount sued for in the first action, because, even if there had 
been no attempt to compromise, the plaintiff in the first action 
could by amendment have increased the demand for damages, or, 
failing that, could have discontinued and commenced de novo. 

Upon the defendant’s appeal, therefore, the order appealed 
from must be reversed, with $10 costs and disbursements, and 
the motion for judgment granted, with $10 costs. Upon the 
plaintiff’s appeal, the order appealed from must be affirmed, with 
$10 costs and disbursements. Order filed. All concur. 


———---0+@—_—_ 


COURT OF APPEALS OF KENTUCKY. 


NATIONAL SURETY CO. 


vs. 


REDMON.* 


1. INSURANCE—BURGLARY INSURANCE—EVIDENCE. 


Although it is not necessary to establish the corpus delicti by direct 
testimony in an action on a policy of burglary insurance, it is essential 
to show facts from which the inference of a loss by burglary reason- 
ably and naturally follows. 


(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 
* Decision rendered, Jan. 19, 1917. 190 S. W. Rep. 1081. 
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2. INSURANCE—BURGLARY INSURANCE—PRESUMPTIONS. 


In an action on a policy of burglary insurance, it is incumbent upon the 
plaintiff to show a loss by burglary, and no presumption in his favor 
will arise from the failure of defendant to introduce evidence on the 
question, although it has made an investigation. 


(For other cases, see Insurance, Cent. Dig. § 1657; Dec. Dig. § 646[6].) 
3. INSURANCE—BURGLARY INSURANCE — EVIDENCE—SUFFI- 
CIENCY. 


In an action on a policy of burglary insurance, where plaintiff, although 
insured against loss by burglary, theft, or larceny, based his entire 
case on the claim of burglary, evidence of marks on a window screen 
and footprints on the roof, discovered three weeks after the loss, held 
insufficient to take the case to the jury. 


(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Second Division. 

Action by G. Lee Redmon against the National Surety Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded 
for a new trial. 


Robert F. Vaughan and Baskin, Duffin, Kinkead, Sapinsky & Duffin, 
all of Louisville, for Appellant. 
Edward Bloomfield and Edwards, Ogden & Peak, all of Louisville, 
for Appellee. 
Cray, C. 

The National Surety Company issued to G. Lee Redmon a 
policy of burglary insurance, indemnifying him against loss by 
burglary, theft, or larceny of watches, diamonds, jewelry, etc., 
while located in his premises. While the policy was in force, 
Redmon lost a diamond pin of the alleged value of $550. Alleg- 
ing that the loss was due to burglary, committed some time dur- 
ing the night of May 16th, or the morning of May 17, 1915, 
Redmon brought this suit against the company to recover on the 
policy. From a verdict and judgment in his favor for $500, the 
company appeals. 

The evidence for plaintiff is in substance as follows: Redmon 
was the general manager of the White Mills & Lynndale Distil- 
leries Company, and resided with his family at 120 West Burnett 
street in the city of Louisville. He owned a diamond stud, which 
weighed 2 1-3 carats. On Sunday morning, May 16, 1915, he 
went to the Audubon Country Club and remained there during 
the entire day playing golf. When he went to the country club 
the stone was in his tie. When he dressed to play golf he took 
the stone out of his tie and placed it in his pocket. When he 
dressed in the evening he screwed the stone into his tie. There- 
after he met his wife and returned home early in the evening. 
Being fatigued, he went to his room, which is located in the front 
of his residence and on the second floor, and retired early. Con- 
necting with his bedroom was a large hall, which led to the rear 
of the building. On one side of the hall in the rear is a toilet 
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room, and on the other side a guest room. Both of these rooms 
overlook a twelve-foot shed in the rear of his premises. On the 
eaves of this shed was swung a rope swing, about which his 
children were wont to play. When Redmon retired he unscrewed 
the stone from his tie and laid it on a tray on the dresser, which 
was used by his wife for sundry small articles. The next morn- 
ing he arose early, did some work about the yard before break- 
fast, took a car about 8:30, and went directly to his office. During 
the morning he had occasion to visit several places on business, 
one of which was Wabnitz’s saloon. While passing a mirror in 
the saloon he noticed that his stud was not in his tie. Thereupon 
he telephoned home and started an immediate search for the 
stone. The stone was never found. He then notified both the 
local agent of the company and the company itself of the loss. 
On May 18th, he filled out a form given him by the company’s 
agent for the purpose of presenting his claim, in which he said :— 

“T have no knowledge of the manner in which the burglary, 
theft or larceny of my diamond stud was committed. Burglars 
might have gained entrance over a back shed to the second story 
some time during the night, at which time my diamond stud was 
stolen from the dresser in my bedroom on the second floor.” 

In response to the question in the blank, “How was entry 
effected?” he said, “As stated above, I have no knowledge of how 
entrance was effected.” Upon receipt of this statement the com- 
pany sent a Pinkerton detective to Louisville to investigate the 
loss. ‘The detective arrived about three weeks after the loss was 
reported. The detective and Redmon made an examination of 
the premises. They discovered marks on the screen which had 
been made by some blunt instrument used in prizing up the 
screen, also footprints on the roof. He did not count the foot- 
prints, but there was evidence of more than one, and they ap- 
peared to be going up the shed. He did not look for any foot- 
prints going down. About May Ist, Redmon had had his house 
painted. “Ihe roof and screens were included in the job. The 
paint on the molding on the window frame was prized off clear 
down to the wood. The wood was exposed and seemed to be 
fresh. The mark on the screen was made with such pressure as 
to go clear through the paint. While Redmon says that he is 
positive that he put the pin in his tie, on the morning that he 
discovered the loss, he admits that he would not have been so 
positive about it if he had not made the subsequent investigation. 
Redmon’s stenographer and bookkeeper says that although she 
never noticed the absence of the stone before, she did notice on 
the morning of May 17th that Mr. Redmon did not have the stone 
in his tie. She further says that Redmon told her before he left 
the office that he had missed the stone, though Redmon himself 
says that he did not miss the stone until after he left the office. 
Another employee of the distilleries company merely says that he 
never noticed the stone on Mr. Redmon on May 17th. He further 

Vol. XLIX—25. 
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says that he could not swear positiv ely that Redmon did not have 
the stone on. 

The company insists that the foregoing evidence was insuffi- 
cient to take the case to the jury, and that the trial court erred in 
overruling its motion for a peremptory instruction. 

[1] While plaintiff might, under the policy, have predicated 
his recovery on a loss by burglary, theft or larceny, he saw fit to 
base his entire case on the claim of burglary alone, and his evi- 
dence is directed solely to the establishment of that fact. It may 
be conceded that in a case of this kind it is not necessary to estab- 
lish the corpus delicti by direct testimony, for such a rule would 
in effect nullify the policy. Miller vs. Massachusetts Bonding 
Co., 247 Pa. 182, 93 Atl. 320, L. R. A. 1915D, 615. We take it, 
however, that, in order to recover for loss by burglary, it is 
essential to show some facts from which the inference of such a 
loss reasonably and naturally follows. Even if we admit that the 
evidence is aa a to show that the loss occurred during the 
night of May 16th, or the morning of May 17th, and while the 
stone was on the wc and not after the plaintiff left home 
and while riding down town on the street car, or engaged in going 
about the city on business, the question whether the loss occurred 
by burglary remains a matter of pure speculation. The only 
proof of burglary is the marks on the screen and the footprints 
on the roof of the shed. The only proof of the time that the 
marks and footprints were made is that they were made between 
the time the house was painted on May Ist and the time they 
were discovered about three weeks after the loss. Whether 
they were made between May Ist and the night of the loss, or on 
the night of the loss, or between the night of the loss and the 
time of their discovery, is not shown. Whether made by a 
burglar or some one else, or, if by a burglar, whether the burglar 
carried away the diamond, is a matter of mere guesswork. While 
it may be true that a loss followed by physical evidence of an 
entrance from the outside of the premises on the occasion of the 
loss may be sufficient to justify the inference of loss by burglary, 
and therefore to take the case to the jury, we are not prepared 
to say that marks on a window screen and footprints on a roof, 
discovered three weeks after the loss, are sufficient for that pur- 
pose. The law requires an open, visible connection between the 
principal and evidentiary facts and the deductions from them, 
and does not permit a decision to be made upon remote infer- 
ences. Where it is sought to base an inference on an alleged fact, 
the fact itself must be clearly established. If the existence of 
such a fact depend on a prior inference, no subsequent inference 
can legitimately be based om it. Sutton’s Adm’r vs. Louisville 
& N. R. Co., 168 Ky. 81, 181 S. W. 938; A., T. & S. F. Ry. Co. 
vs. De Sedillo, 219 Fed. 686, 135 oe. A. 358; Chamberlayne’s 
Modern Law of Evidence, § 1029; United States vs. Ross, 92 
U. S. 281, 23 L. Ed. 707. Here no reasonable connection be- 
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tween the established facts and the loss itself is shown. The 
evidence merely presents a few circumstances about which one 
might theorize as to the cause of the loss. Any conclusion that 
the loss occurred by burglary would be mere conjecture, and 
conjecture affords no sound basis for a verdict. But it is sug- 
gested that because the company sent detectives to investigate the 
loss and failed to introduce them as witnesses, this circumstance 
may be taken into consideration for the purpose of supplement- 
ing plaintiff's case, on the theory of the presumption that had the 
detectives been introduced they would have testified to facts tend- 
ing to establish plaintiff’s case. 

[2] We find no merit in this contention. In a case like this, it 
is incumbent on the plaintff to show loss by burglary. The de- 
fendant has a right to stand on the case made out by the plaintiff, 
and no presumption in favor of plaintiff will arise from the fail- 
ure of the defendant to introduce evidence on the question. 

[3] Being of the opinion that the evidence was insufficient to 
take the case to the jury, it follows that the trial court should 
have directed a verdict in favor of the defendant. 

Judgment reversed, and cause remanded for a new trial con- 
sistent with this opinion. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


MIDDLESEX. 


CHISHOLM 
vs. 


ROYAL INS. CO., Ltp.* 


INSURANCE—AUTHORITY OF ADJUSTER—ADMISSION OF 
LIABILITY. 

The adjuster of a company which insured plaintiff’s automobile against 
loss or damage by theft by a policy limiting the company’s liability to 
the actual cost of repairing or replacing the parts damaged or de- 
stroyed, while he may be assumed to have authority to bind the com- 
pany in the ascertainment of the damage actually sustained because 
of the theft and the cost of repairing it, and might have authority to 
delegate to a third party the determination of what repairs were made 
necessary by the theft, has no implied authority to bind the company 
to pay for putting the machine in as good condition as new, including 
the cost of repairs made necessary by wear and tear and by a pre- 
vious accident not covered by the policy. 


(For other cases, see Insurance, Cent. Dig. § 1412; Dec. Dig. § 565.) 
* Decision rendered, Jan. 4, 1917. 114 N. E. Rep. 715. 
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Exceptions from Superior Court, Middlesex County; -Patrick M. 
Keating, Judge. 

Action by Finlay Chisholm against the Royal Insurance Company, 
Ltd. Verdict for the plaintiff for part of the amount claimed, and 
plaintiff excepts. Exceptions overruled. 


Qua, Howard & Rogers, Albert S. Howard, and Melvin G. Rogers, 
all of Lowell, for Plaintiff. 
Warner, Warner & Stackpole, of Boston, for Defendant. 


Courcy, J. 

The plaintiff’s automobile was stolen after eight o’clock in the 
evening, was abandoned by the thief, and when found about 
midnight was in a damaged condition. The car had been used 
by the plaintiff in his business as a plumber during the two years 
he owned it, had not been painted for some time, and had been 
damaged in an accident shortly before the theft. The policy in- 
sured the plaintiff, among other things, “against loss or damage 
by theft, robbery or pilferage in excess of $25.” It provided 
that : — 

“In the event of loss or damage under this policy, this com- 
pany shall be liable only for the “actual cost of repairing, or, if 
necessary, replacing the parts damaged or destroyed.” 

The further clause giving the defendant an option “to repair, 
rebuild or replace” the property on giving the specified notice of 
its intention to do so, is now immaterial as the defendant did not 
avail itself of this provision and the plaintiff does not rely on it. 
It was admitted that the plaintiff had complied with all the terms 
of the policy relating to notice and proof of loss; and that the 
defendant had waived the provision relating to appraisal. 

Under the rulings and instruction of the trial judge the jury 
apparently awarded the plaintiff the cost of having the machine 
restored to the condition in which it was at the time of the theft. 
His contention, based on his exceptions, is that he was entitled, 
by reason of an alleged agreement with defendant’s adjuster, to 
recover the much larger sum expended by him in putting the ma- 
chine in perfect repair, regardless of whether the repairs were 
made necessary by the theft alone. 

One Church, a member of a firm of insurance adjusters, after 
looking over the car did not agree with the estimate of damage 
furnished by the plaintiff's expert. He suggested that the plain- 
tiff take or send his car to the Ford service station in Cambridge, 
and leave it to them to determine what damage was done, and to 
make the repairs. On the testimony of Church the agreement 
between them was that the insurance company should pay for 
putting the car in as good condition as it was before it was stolen. 
Although the plaintiff, during his cross-examination, corroborated 
this, yet there was some evidence for the jury that the adjuster 
agreed that the company would pay for putting the machine “into 
perfect repair.” The superintendent of the Ford service station 
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testified that the plaintiff ordered new parts, and “wanted the 
car put in as good condition as new”; and, in substance, that the 
repairs actually made were due to the wear and tear and old 
age of the car, not to the damage sustained on account of the 
theft. 

Under its contract the defendant insured the plaintiff against 
the loss or damage due to the theft of his automobile. In the 
absence of evidence as to the actual authority of the adjuster, it 
is to be assumed that he had power to bind the company in the 
ascertainment of what that damage was, and in adjusting the cost 
of repairing it. See Searle vs. Dwelling House Ins. Co., 152 Mass. 
263, 25 N. E. 290. The condition of the automobile, so far as 
not apparent, could be ascertained by proper examination. It 
would be obvious that in some particulars this condition could 
not be due to the recent theft; while some other items of the 
damage naturally would be attributed to the conduct of the 
thieves during the three or four hours they had the car. The 
only question open to dispute would relate to a few items which 
might or might not be attributed to the conduct of the thieves. 
Even assuming (the defendant having waived the provision re- 
lating to appraisal) that the adjuster had authority to refer this 
debatable question to the Ford Company, as an impartial and com- 
petent third party, he could not, on the facts disclosed, bind the 
defendant by an alleged agreement which purported not only to 
delegate to the third party all his powers as an adjuster, but to 
make the insurance company liable for damages that plainly were 
not covered by the policy. Church had authority only to ascertain 
and adjust the loss sustained by the theft of the automobile; and 
there is nothing in the record to show that the company ratified 
his alleged agreement to give the plaintiff a practically new car, 
or that it waived the provision of the policy limiting its liability 
to the actual cost of repairing, or, if necessary, replacing the 
parts damaged or destroyed by the theft. 1 Clement’s Fire Ins. 
46; Ruthven Bros. vs. Am. Fire Ins. Co., 92 Iowa, 316, 60 N. W. 
663; Albers vs. Phoenix Ins. Co., 68 Mo. App. 543; Phoenix 
Ins. Co. vs. Lawrence, 4 Metc. (Ky.) 9, 81, Am. Dec. 521; Grier 
Bros. vs. Northern Ins. Co., 183 Pa. 334, 39 Atl. 10. 

There was no error in the judge’s refusal to give the instruc- 
tions requested, or in the portions of his charge excepted to. 

Exceptions overruled. 
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McBRIDE vs. ASTNA LIFE INS. CO. (No. 60.)* 


(Supreme Court of Arkansas.) 


i. INSURANCE—EXTENT OF LIABILITY—INDEMNITY INSUR- 
ANCE. 


In an action on insurance policy indemnifying coal mining company against 
damages paid to injured employees, the evidence showed that on exe- 
cution of judgment against employer, his property was sold to the 
employee who credited $5,000 on judgment and who sold property 
under a prior agreement to another coal company for $1,000. Held 
a finding that the true value of the property levied and sold was not 
$5,000, but $1,000, for which amount the insurer was liable. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


2. INSURANCE—EXTENT OF LIABILITY—INDEMNITY INSUR- 
ANCE. 


Under insurance policy indemnifying the assured against loss or expenses 
actually sustained and paid by reason of injuries to employees, there 
must be an actual loss sustained by reason of an enforced payment 
of judgment liability by the assured before the obligation of the in- 
surer matures. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


3. INSURANCE—EXTENT OF LIABILITY—INDEMNITY INSUR- 
ANCE. 


Under insurance policy indemnifying the employer against losses and ex- 
penses paid by reason of injuries to employees where property of the 
insured was sold on execution, the real value of such property was 
the amount for which the insurer was liable, and the fact that the 
maximum amount of liability under the insurance policy was credited 
on the judgment by the employee did not determine the liability of 
the insurer. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


4. INSURANCE—ACTIONS—COSTS. 


Under an insurance policy indemnifying an employer against damages 
paid for injuries to employees, the plaintiff to whom the indemnity 
policy was assigned was entitled to recover only such costs as were 
paid out in the litigation and adjudged against employer, and was not 
entitled to recover court costs incurred in efforts to collect the 
judgment. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


5. INSURANCE—INDEMNITY—ACTIONS. 


Where employer assigned to injured employee insurance policy, indemni- 
fying him against damages paid for injuries to employees, and joined 
as plaintiff in suit by assignee against insurer, the latter could not 
resist recovery on ground that policy stipulated against assignments. 

(For other cases, see Insurance, Cent. Dig. §§ 1557, 1558, 1562, 1563, 1567; 
Dec. Dig. § 624[1].) 


6. INSURANCE—CONTRACTS—ASSIGNMENT. 


Under insurance policy indemnifying an employer against damages paid 
for injuries to employees, a provision that assignments under such 


* Decision rendered, Jan. 1, 1917. 191 S. W. Rep. 5. 
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policy are void unless consented to by the insurer, held to apply only 
to assignments during the lifetime of policy, and not to affect validity 
of an assignment made after liability had accrued. 


(For other cases see Insurance, Cent. Dig. § 475; Dec. Dig. § 207[1].) 


7. INSURANCE—INDEMNITY INSURANCE—CONSTRUCTION 
OF CONTRACT—“PAYMENT.” 


Under an insurance policy indemnifying employer against damages paid 
for injuries to employees, the fact that the damages were paid by an 
appropriation of the employer’s property on execution did not pre- 
vent recovery from the insurer notwithstanding the provision of the 
policy that no action should lie except for loss “actually sustained 
and paid in money,” since the payment in property was equivalent to 
payment in money. 

(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Payment. ) 


8. INSURANCE—INDEMNITY—INTEREST. 


In an action on insurance policy indemnifying an employer against dam- 
ages paid for injuries to employees, interest should be allowed only 
from the date of payment by the insured, and not from the date of 
the original judgment. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


Appeal from Pope Chancery Court; Jordan Sellers, Chancellor. 

Action by W. F. McBride and another against the A*tna Life Insur- 
ance Company. From judgment for plaintiff, the plaintiff named and the 
defendant Insurance Company both appeal. Modified and affirmed. 


U. L. Meade, of Russellville, and Pace, Seawell & Davis, of Little 
Rock, for Appellants. 
Roscoe R. Lynn, of Little Rock, for Appellee. 


KENTUCKY LIVE STOCK INS. CO. vs. McWILLIAMS.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—FALSE WARRANTIES IN APPLICATION — 
STATUTES—CONSTRUCTION. 


It is the purpose of Ky. St. § 639, providing that all statements or de- 
scriptions in an insurance application shall be held representations, 
and not warranties, nor shall misrepresentations, unless material or 
fraudulent, prevent recovery on the policy, to prevent loss of indem- 
nity on misrepresentations or warranties not fraudulent or material, 
either in the application or proof of loss, and to defeat recovery the 
false statements must be shown to have been material or fraudulent. 


(For other cases, see Insurance, Cent. Dig. §§ 968, 1018, 1019, 1358; Dec. 
Dig. § 256[1], 268, 552.) 


* Decision rendered, Jan. 9, 1917. 190 S. W. Rep. 697. 
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2. INSURANCE—LIVE STOCK INSURANCE—MISREPRESENTA- 
TIONS—FRAUD—EVIDENCE. 


Evidence held to show that statements in procuring insurance on a horse 
and making proof of loss, while false, were neither material nor 
fraudulent, so that the policy was not thereby avoided. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716, 1723, 1724, 1726, 
1727; Dec. Dig. § 665[3, 7].) 


3. INSURANCE—LIVE STOCK INSURANCE—MISREPRESENTA- 
TIONS—FRAUD. 


No different rule should be applied’ as to misrepresentations of the price 
paid for live stock and misrepresentations as to value of any other 
property insured. 


(For other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.) 
4. INSURANCE—LIVE STOCK INSURANCE—VALUE OF PROP- 
ERTY. 


The material question in fixing insurable value of live stock is not 
the price paid, but its true value, so that, where the statement that the 
value of a horse was $1,200 was in no way contradicted, the fact that 
the owner falsely stated that he paid $1,100 for it was not material. 


(For other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.) 


5. INSURANCE—LIVE STOCK INSURANCE—FRAUDULENT 
REPRESENTATIONS. 


Where the owner of a horse in applying for insurance stated that he had 
paid $1,105 for the horse, as he counted it, in cash, cash notes same 
as cash, and the agent wrote in the application “$1,105 cash,” and said 
it did not make any difference, it cannot be said as a matter of law 
that the statement was fraudulent. 

(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[6].) 


Appeal from Circuit Court, Anderson County. 
Action by J. McWilliams against the Kentucky Live Stock Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Willis, Todd & Bond, of Shelbyville, and J. S. McElroy, Jr., of Louis- 
ville, for Appellant. 

Edwards, Ogden & Peak, of Louisville, and Lillard Carter, of Law- 
renceburg, for Appellee. 
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LOCK er at. vs. STOUT, Crrcurr Jupcr.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE — STOCK COMPANIES — RECEIVER — ASSESS- 
MENTS. 


Under Ky. St. § 547, making stockholders liable to creditors for unpaid 
stock subscriptions, the receiver of an insolvent insurance company 
may collect such subscriptions. 


(For other cases, see Insurance, Cent. Dig. §§ 8, 58-61; Dec. Dig. § 50.) 


2. INSURANCE — STOCK COMPANIES — STOCKHOLDERS’ LIA- 
BILITY TO RECEIVER. 

Under Ky. St. § 547, making stockholders liable to creditors for unpaid 
subscriptions, and also for the par value of their stock, the receiver 
of an insolvent insurance company cannot enforce the last-named 
liability, since it is not a corporate asset. 


(For other cases, see Insurance, Cent. Dig. §§ 8, 58-61; Dec. Dig. § 50.) 


3. INSURANCE — STOCK COMPANIES — RECEIVERS — ASSESS- 
MENTS. 


Civ. Code. Prac. § 65, authorizing receivers to sue in the county of their 
qualification, applies to the receiver of an insolvent insurance com- 
pany suing its stockholders living in other counties for unpaid sub- 
scriptions, since such collection of the assets is incidental to the 
receivership. 


(For other cases, see Insurance, Cent. Dig. § 54; Dec. Dig. § 44.) 


4. INSURANCE— STOCK COMPANIES — RECEIVERS — ACTION 
AGAINST STOCKHOLDERS. 


Under Ky. St. § 753, authorizing the Insurance Commissioner to secure 
injunctions against the doing of business by insolvent insurance com- 
panies, and authorizing enjoining court to settle such company’s 
affairs, etc., such court has jurisdiction of a receiver’s suit to collect 
unpaid stock subscriptions, although the stockholders reside outside 
the county. 


(For other cases, see Insurance, Cent. Dig. § 54; Dec. Dig. § 44.) 


Petition by J. S. Lock and others for a writ of prohibition against 
Robert L. Stout, as Judge of the Franklin Circuit Court. Demurrer to 
petition sustained and writ denied. 


Hazelrigg & Hazelrigg. of Frankfort, Black, Black & Owens, of 
Barbourville, Vaughan & Howes, of Paintsville, and J. P. Hobson & 
Son, of Frankfort, for Petitioners. 

Scott & Hamilton and H. V. McChesney, all of Frankfort, for Re- 
spondent. 


* Decision rendered, Jan. 19, 1917. 191 S. W. Rep. 90. 
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SOUTHERN STATES FIRE INS. CO. Er at. vs. HAND- 
JORDAN CO. (No. 18588.)* 


(Supreme Court of Mississippi, Division A.) 


1, INSURANCE—CASUALTY INSURANCE—CONSTRUCTION OF 
POLICY—DEFENSE OF SUIT—“IMMEDIATE NOTICE.” 


Under an employer’s liability insurance policy providing that the insurer 
would at its own expense investigate all accidents and defend all 
suits of which notices were given to it, and that immediate notice 
of any accident and of any suit resulting therefrom should be for- 
warded to it, and where insured failed to give “immediate notice” 
of the accident, meaning notice within reasonable time under all the 
facts and circumstances, but gave immediate notice of an intended 
suit against it about sixty days after the accident, enabling the in- 
surer to investigate the claim, it was the insurer’s duty to defend 
the suit at its own expense, and when it failed to do so, it was the 
insured’s duty to defend at the insurer’s expense. 

(For other cases, see Insurance, Cent. Dig. §§ 1333, 1335, 1336; Dec. 
Dig. § 539[5].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Immediate Notice.) 


2. INSURANCE—CASUALTY INSURANCE—ACTION BY IN- 
SURED—REINSURANCE. 

A contract whereby an insurance company reinsured another company 
which had issued an employer’s liability policy to plaintiff for all of 
its outstanding liabilities, and agreed that any liability or expense 
under the former company’s policies would be assumed and paid, was 
more than a contract of reinsurance, and was made for the benefit 
of the insured, rendering the second company liable to the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; 
Dec. Dig. § 679.) 


3. INSURANCE—CASUALTY INSURANCE—DEFENSE OF SUIT 
LIABILITY. 

Under an employer’s liability insurance policy requiring the insurer to 
defend any suit of which notice should be given, excepting liability 
for any expenses incurred by the insured not specifically authorized 
by the insurer in writing, the insurer, declining to defend a suit after 
notice, was liable for the expenses incurred by the insured in his 
successful defense of the suit. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


Appeal from Circuit Court, Lamar County; A. E. Weathersby, Judge. 

Action by the Hand-Jordan Company against the Southern States 
Fire Insurance Company and the Florida Fire & Casualty Company. 
Judgment for plaintiff, and defendants appeal. Affirmed. 





* Decision rendered, Jan. 15, 1917. 73 South. Rep. 578.) 
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U. B. Parker and J. F. Robinson, both of Wiggins, for Appellants. 
Tally & Mayson, of Hattiesburg, for Appeilce. 
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UNITED STATES FIDELITY & GUARANTY CO. vs. W. P. 
CARMICHAEL CO. (No. 12015.)* 


(Kansas City Court of Appeals. Missouri.) 


2. INSURANCE—GUARANTY INSURANCE—NOTICE OF IN- 
JURY—SUFFICIENCY. 

In an action to recover premiums on policies of indemnity insurance, 
where defendant filed a counterclaim for an amount paid by him to 
compromise a claim for injuries which the plaintiff had refused to 
defend, evidence of the defendant’s stenographer that she remem- 
bered the accident, and that, while she had no specific and separate 
recollection of mailing a notice of this accident to the plaintiff, she 
always mailed notices of accidents and did mail this one, held sufh- 
cient to take the question of whether or not the notice was mailed 
to the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 
1768; Dec. Dig. § 668[14].) 


3. INSURANCE—INDEMNITY—INSURANCE—PROVISION FOR 
NOTICE. 

A provision for notice of accidents in an employers’ liability policy is of 
the essence of the contract, and a breach of such provision by the 
assured would prevent a recovery under the policy on the ground of 
nonperformance of a condition precedent, although the policy con- 
tains no stipulation for forfeiture. 


(For other cases, see Insurance, Cent. Dig. § 1322; Dec. Dig. § 535.) 


Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 

Action by the United States Fidelity & Guaranty Company against 
the W. P, Carmichael Company. From an order granting plaintiff’s mo- 
tion for a new trial after verdict for defendant, defendant appeals. Af- 
firmed. 


Haff, Meservey, German & Michaels, of Kansas City, for Appellant. 
Ball & Ryland, of Kansas City, for Respondent. 


* Decision rendered, Dec. 18, 1916. Rehearing denied, Dec. 29, 1916. 
190 S. W. Rep. 648. 





Liebing vs. Mutual Life Ins. Co. 


SUPREME COURT OF MISSOURI. 


_ Division No. 1. 


LIEBING 
vs. 


MUTUAL LIFE INS. CO. or New Yorx. (No. 17858.)* 


2. INSURANCE—LIFE INSURANCE—STATUTORY PROVISIONS 
—WAIVER BY INSURER. 


Rev. St. 1899, § 7899 (now Rev. St. 1909, § 6948), providing that notice of 
claim and proof of death shall be submitted to insurer within ninety 
days after insured’s death, is for the benefit of insurer, and may be 
waived by it. 

(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


3. INSURANCE—PROOF OF LOSS—WAIVER. 


The facts that timely proof of loss had been made to insurer by insured’s 
administrators on another policy than the one in question, and within 
the ninety-day period insurer, in response to inquiry, had denied all 
liability on the policy in question were evidence of waiver of formal 
proofs of death. 


(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665[8].) 


4. INSURANCE—LOANS ON POLICY—STATUTE—AMENDMENT. 


A life insurance policy issued under Rev. St. 1899, § 7897, which did not 
authorize an insurance company to deduct from three-fourths of the 
net value, ascertained by the statutory rule) any loans it had made 
to insured on the policy except loans on account of part premium 
payments, was not affected by amendment of the section in 1903 
(Laws 1903, p. 208) authorizing the deduction of all loans on the 
policy by the company to assured, since the statute became a part of 
the obligation of the policy, which could not be impaired by the 
Legislature. 


(For other cases, see Insurance, Cent. Dig. §§ 1307, 1308; Dec. Dig. § 523.) 


5. INSURANCE—POLICY CONDITION—“MATURED UNDER ITS 
TERMS’—“MAINTAINED IN FULL FORCE AND EFFECT.” 

A condition in a life insurance policy that the policy shall have “matured 
under its terms” and the contract “maintained in full force and effect” 
is conformed to when insured’s death occurs during the period of 
extended insurance given by the nonforfeiture law (Rev. St. 1899, 
§ 7897 et seq., now Rev. St. 1909, § 6946 et seq.); the statute being a 
part of the policy. 


(For other cases, see Insurance, Cent. Dig. § 935; Dec. Dig. § 367[1].) 


6. INSURANCE—NET VALUE—EVIDENCE. 


That, in determining the net value of an insurance policy to which the 
nonforfeiture statutes (Rev. St. 1899, § 7897 et seq., now Rev. St. 


* Decision rendered, Dec. 20, 1916. Rehearing denied, Jan. 2, 1917. 191 
S. W. Rep. 250. 
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909, § 6946 et seq.) applied, an actuary testifying as a witness failed 
to use in his calculations the gross or policy premiums, did not dis- 
credit his testimony on that point. 

(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722; Dec. Dig. 
§ 665[5].) 

7. INSURANCE — NONFORFEITURE STATUTES — FORFEITURE 
CLAUSE—INCONTESTABILITY CLAUSE. 

The nonforfeiture law (Rev. St. 1899, § 7897 et seq., now Rev. St. 1909, 
§ 6946 et seq.), is as applicable to policies which do not contain for- 


feiture or incontestability clauses as those which do, and disposes of 
the whole matter of forfeiture for nonpayment of premiums. 

(For other cases, see Insurance, Cent. Dig. § 935; Dec. Dig. § 367[1].) 

8. INSURANCE—ACTION ON POLICY—TAKING CASE FROM 
JURY. 

In an action on life insurance policy, where the policy, payment of certain 
premiums, the death of insured, and assignment to plaintiff were 
admitted and there was evidence of the death’s occurring during the 
extension period and that proof of death was waived, it was error 
to direct nonsuit. 


(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, 1764; Dec. Dig. 
§ 668[11].) 


Appeal from St. Louis Circuit Court; George C. Hitchcock, Judge. 

Action by Mary S. Liebing against the Mutual Life Insurance Com- 
pany of New York. From order overruling motion to set aside nonsuit 
of plaintiff, plaintiff appeals. Remanded, with directions to set aside the 
order appealed: from, etc. 


James J. O’Donohoe, of St. Louis, for Appellant. 
Fordyce, Holliday & White, of St. Louis (Frederick L. Allen, of 
New York City, of counsel), for Respondent. 


Biair, J. 

This is an appeal from an order overruling a motion to set 
aside an involuntary nonsuit taken by appellant in the circuit 
court of the city of St. Louis in an action she instituted on an 
insurance policy issued by respondent September 29, 1901, on 
the life of Frederick W. V. Blees, the then husband of appellant. 

Respondent in its answer admitted its corporate capacity and 
that it was engaged in the life insurance business, that it issued 
the policy sued on, that the annual premiums (each amounting 
to $4,291.50) were paid in September 1901, 1902, 1903, and 1904, 
but denies any premium was thereafter paid, that in March, 1904, 
the policy was, with its consent, duly assigned by the insured to 
his wife, this appellant, and that Frederick W. V. Blees, the 
insured, died September 8, 1906. The answer contained several 
affirmative defenses: (1) That insured and his wife in October, 
1904, secured from respondent a loan equal to the full surrender 
value of the policy September 29, 1905, to wit, $9,550, the 
proceeds divided as follows: $4,291.50 to pay premium due 
September 29, 1904; $468 for interest; and $4,790.50 paid Blees 
by company’s check; that the borrowers signed a loan agreement 
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authorizing respondent at its option, in case of default in pay- 
ment of the loan September 29, 1905, without demand and with- 
out notice, to apply cash surrender “consideration of $9,550 to 
the payment of loan and interest and cancel the policy”; that the 
loan was not paid, and respondent exercised its option, and so 
applied the cash surrender value to the payment of the loan 
and canceled the policy, and that it was thereby rendered void; 
(2) that the repayment of the loan mentioned under “(1),” 
supra, was a condition of the insurance provided for in the policy ; 
that the failure of Blees to repay violated this condition; that 
this was a violation of the “condition of the insurance other than 
the payment of premiums,” within the meaning of section 6948, 
R. S. 1909 (section 7899, R. S. 1899), and for this reason the 
policy had lapsed and been canceled, and there was no liability 
thereon; (3) that while the policy was issued in 1901, but two 
premiums had been paid prior to the act of 1903 (Laws 1903, 
p. 208) whereby section 7897, R. S. 1899, was amended to 
permit indebtedness other than that for past-due premiums and 
interest to be deducted from three-fourths of the net value of the 
policy under that section; that the amendment is applicable, and 
that when deductions are made according thereto there was 
nothing remaining, and the insurance was not extended by the 
act, but lapsed, and no recovery can be had for that reason; 
(4) that no proof of death was made in ninety days as provided 
by section 7899, R. S. 1899, and for that reason the action can- 
not be maintained; and (5) that, in any event, if there be a 
cause of action, it is for extended insurance, and arose in Sep- 
tember, 1906, while the action was not commenced for more than 
six years thereafter, and that the liability under the nonforfeiture 
laws is one created by statute and therefore barred in five years 
(section 1889, R. S. 1909), and for that reason appellant must 
fail. In the reply waiver of proof of death was pleaded in 
addition to a general denial. 

The policy consisted of a promise to deliver to the assured, his 
executors, administrators, or assigns, fifty $1,000 bonds, payable 
in gold coin twenty years after issuance, with 5 per cent interest. 
The delivery of the bonds was conditioned upon the maintenance 
of the policy in force and effect and proof of the death of the 
insured. It concluded thus, “This contract is subject to the 
mutual agreements indorsed hereon and is issued on condition 
that on its delivery,” and each year thereafter during the first ten 
years of the continuance of the contract insured pay the re- 
spondent company $4,291.50. The “mutual agreements” indorsed 
on the policy provided: (1) Place of payment of premiums; (2) 
thirty days’ grace in payment of premiums; (3) for automatic 
paid-up insurance after three payments in case of failure “to 
make any subsequent deposit,” i. e., pay premiums, provided no 
loan had been made on the policy; (4) for extended insurance, 
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after three years, on failure to make any subsequent deposit, 
on conditions and for periods stated; (5) for cash surrender 
value on conditions and for amounts set out; (6) for loans on 
the policy on given conditions; (7) for apportionment of sur- 
plus; and (8) as follows :— 

“Cash Option in Lieu of Bonds.—lIt is hereby mutually under- 
stood and agreed between all the parties hereto that the beneficiary 
under this contract shall have the option of accepting in settlement 
of this contract, when it matures under its terms, the sum of 
sixty-five thousand two hundred and fifty gold dollars in lieu of 
the issuance of fifty thousand dollars of bonds as stipulated in 
said contract, provided all deposits previously due thereon shall 
have been made and the contract maintained in full force and 
effect from date of issue.” 

These were followed by: (9) Restrictions as to service in 
army or navy; (10) provision that understatement of age in the 
application should result in an “equitable adjustment of the 
amount of the insurance or other benefit’; and then by this 
paragraph :— 

“Incontestability—After two years from date of issue this 
contract shall be incontestable if the deposits shall have been 
made.” 

Space may be saved by stating other necessary facts in con- 
nection with the discussion of questions to which they are 
relevant. 

[1] I. The plea of the statute of limitation presents the ques- 
tion whether the action is one on a “writing * * * for the 
payment of money” (section 1888, R. S. 1909) or on a liability 
“created by a statute other than a penalty or forfeiture.” Section 
1889, R. S. 1909. Appellant contends her action is upon the 
policy, as extended by the nonforfeiture law of the state in force 
when the policy was issued (section 7897 et seq., R. S. 1899), 
while respondent insists that the nonforfeiture sections mentioned 
give the right of action; that no cause of action could exist save 
for them; and therefore that the liability appellant attempts to 
enforce is one “created by statute,” and was barred five years 
after the death of the insured and over a year before suit was 
brought. 

Counsel for respondent practically concede that under prin- 
ciples announced in previous decisions of this court the sections 
in question (section 7898 et seq.) were read into and became 
a part of the policy issued to Blees. Their position is that 
these statutes are undoubtedly mandatory (Equitable Life Ins. 
Soc. vs. Pettus, 140 U. S. loc. cit. 500, 501, 11 Sup. Ct. 822, 
35 L. Ed. 497; Price vs. Conn. Mut. Life Ins. Co., 48 Mo. App. 
loc. cit. 293, 294; Burridge vs. Insurance Co., 211 Mo. loc. cit. 
178, 109 S. W. 560, and cases cited) ; that their provisions over- 
ride the freedom of the parties to contract, at the time the policy 
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is issued or afterward, in contravention of them (same author- 
ities), and that in case of conflict between the statute and the 
policy or contract the statute controls; wherefore, counsel con- 
tend, the very fact that the statute does override conflicting policy 
stipulations demonstrates that an action for extended insurance 
is an action on a liability created by the statute, and not one on 
the policy. The answer to this contention is found in the fact 
that the statute is a part of the policy contract, as much so for the 
purpose of an action on the policy as any other. This is the effect 
of our previous holdings, and is put beyond question by the terms 
of the statute itself, which make it clear that the liability for ex- 
tended insurance is a liability under the policy; the policy itself 
being simply extended by force of the statute. The statute (sec- 
tion 7897, R. S. 1899) expressly provides that “no policy * * * 
shall, after payment upon it of three annual payments, be for- 
feited or become void, by reason of nonpayment,” but shall be 
commuted as therein set forth. A further provision is that the 
temporary insurance is to be for the “full amount written in the 
policy.” No provision for the surrender of the policy is found 
in this section. In section 7898, giving a right to demand a paid- 
up policy, it is provided that the original policy shall be delivered 
up and canceled. In section 7899, R. S. 1899, it was, and, so far 
. as this policy is concerned, is, expressly provided that :— 

“If the death of the insured occur within the term of tem- 
porary insurance covered by the value of the policy as determined 
in section 7897, and if no condition of the insurance other than 
the payment of premiums shall have been violated by the in- 
sured, the company shall be bound to pay the amount of the 
policy, the same as if there had been no default in the payment of 
premiums, anything in the policy to the contrary notwithstanding.” 

The statute then requires proof of death, according to the 
manner provided by the terms of the policy, within ninety days, 
and then provides that the company may “deduct from the 
amount insured in the policy” all unpaid premiums, with 6 per 
cent interest compounded, “including the whole of the year’s 
premium in which the death occurs,” but such premium shall in 
no case exceed the ordinary life premium for the age at issue” 
(doubtless of the policy), “with interest,” etc. It is apparent 
from these excerpts that the Legislature contemplated the ex- 
tension of the policy itself on the terms provided in the sections 
mentioned. Equitable Life Soc. vs. Clements, 140 U S. loc. cit. 
232, 11 Sup. Ct. 822, 35 L. Ed. 497, et seq. The policy, under 
these sections, when issued, carried with it and as a part of it an 
obligation to pay according to the terms of the statute. This 
action is one on the policy, and not on a liability created by a 
statute in the sense of section 1889, R. S. 1909. The cases cited 
from other states are not in point. Our statute pertaining to 
statutory liabilities (section 1889) is construed with the pre- 
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ceding section pertaining to written contracts (section 1888, R. S. 
1909), and this section is broader than that in force in most 
other states, restricting the application of section 1889 with re- 
spect to liabilities “created by a statute,” and leading to an in- 
terpretation of those words (State ex rel. vs. Brown, 208 Mo. loc. 
cit. 616, 106 S. W. 630, et seq. and cases cited) which does not 
accord with the interpretation given in other states, as shown by 
the cases cited by respondent. In the Georgia case cited (Ga. 
Mas. Ins. Co. vs. Davis, 63 Ga. 471) the action was upon an 
instrument certifying that decedent was a member of appellant 
company, and was “entitled to all the benefits of said association 
upon his paying $1.10” after notice of death of any other member. 
The incorporating act defined the benefits to be paid, and the 
limitation statute involved provided that “all suits for the en- 
forcement of rights under statutes, acts of incorporation, or by 
operation of law shall be brought,” etc. The court held this 
limitation, and not that with respect to actions on written con- 
tracts, applicable. The decision is obviously not in point. The 
ten year statute applies in this case, and the action is not barred. 

{2] Il. It is insisted, in effect, that the provision in section 
7899, R. S. 1899 (now section 6948, R. S. 1909), that “notice 
of the claim and proof of the death shall be submitted to the 
company in the same manner as provided by the terms of the 
policy within ninety days after the decease of the insured” 
defines a condition precedent to the insured’s right to assert a 
claim for extended insurance, and that this condition cannot be 
waived by the company. After a careful examination of re- 
spondent’s argument on this point, we are of opinion that the 
decisions in two Courts of Appeals (Chandler vs. Insurance Co., 
180 Mo. App. loc. cit. 398, 399, 167 S. W. 1162; McLeod vs. 
Insurance Co., 190 Mo. App. loc. cit. 659, 176 S. W. 234) are cor- 
rect and hold, as those courts did, that the company may waive 
this provision, manifestly enacted for its benefit. 

[3] Ill. There was evidence that formal proofs of death were 
made to respondent by the insured’s administrators on another 
policy. In fact, the proofs were offered in evidence, but rejected 
because the witness had testified to their substance. We shall deal 
with them as a part of appellant’s evidence. ‘These were furnished 
respondent in October, 1906, thirty days after the death of the 
insured. Subsequently attorneys for appellant, within the ninety- 
day period prescribed by the statute, wrote respondent concerning 
the policy in suit, claiming respondent was liable thereon. Re- 
spondent’s general solicitor replied, denying liability on the policy, 
and declaring it had been canceled in September, i905, one year 
before the insured died. That these facts constituted evidence of 
waiver of formal proofs of death is not disputable. Loewen- 
stein vs. Insurance Co., 227 Mo. loc. cit. 114 et seq., 127 S. W. 72; 
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Dezell vs. Fidelity & Casualty Co., 176 Mo. loc. cit. 267 et seq., 75 
Ss. W. 1102. 

[4] IV. The statute (section 7897, R. S. 1899) expressly pro- 
vided, and this court long since held (Smith vs. Mut. Ben. Life 
Ins. Co., 173 Mo. 329, 72 S. W. 935), the company was not en- 
titled, under that section, to deduct from three-fourths of the 
net value ascertained by the statutory rule any loans it had made 
to the insured on the policy, except loans on account of part 
premium payments. That section was amended in 1903. It is 
contended the amended section, which authorizes the deduction of 
all loans on the policy, which have been made by the company to 
the assured, governs this case. The policy was issued in 1901, 
and the statute became a part of it. The Legislature could amend 
the statute, but could not impair the obligation of the contract of 
insurance already issued and in force. The case is not affected 
by the amendment of the statute in 1903. 

In Jarman vs. Knights Templars & Masons Life Indemnity 
Co. (C.C.) 95 Fed. loc. cit. 73, Judge Philips, dealing with a like 
gestion, Soul with approval from McCracken vs. Hayward, 

2 How. 612, 11 L. Ed. 397, as follows :— 

“The obligation of a contract consists in its binding force on 
the party who makes it. This depends on the laws in existence 
when it is made. These are necessarily referred to in all con- 
tracts, and forming a part of them, as the measure of obligation 
to perform them by the one party and the right acquired by the 
other. * * * If any subsequent law affect to diminish the 
duty, or to impair the right, it necessarily bears on the obligation 
of the contract in favor of one party to the injury of the other; 
hence any law which in its operation amounts to a denial or 
obstruction of the rights accruing by the contract, although pro- 
fessing to act only on the remedy, is directly obnoxious to the 
prohibition of the Constitution.” 

The amendatory act of 1903 was and is prospective in its oper- 
ation, and in no wise affects the policy in suit. Burridge vs. In- 
surance Co., 211 Mo. loc. cit. 173, 109 S. W. 560; oe 
vs. Insurance Co., 160 Mo. App. loc. cit. 493, 141 S. W. 6 

[5] V. Respondent insists that appellant pleaded one contract 
and proved another. It is argued that the policy proved was 
one whereby respondent contracted, on named conditions, to de- 
liver certain gold bonds, whereas the petition counts on a policy 
for the payment of $62,500 in money. This position is grounded 
upon the contention that the policy provision for a “Cash Option 
in Lieu of Bonds” is available to appellant only upon the two 
conditions, that: (1) The policy shall have matured under its 
terms; and (2) “all deposits previously due thereon shall have 
been made and the contract maintained in full force and effect 
from date of issue.” 

The argument advanced assumes the correctness of the con- 
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tention counsel had previously made that this action is based upon 
the statute, and is on a liability arising upon the nonforfeiture 
statute, which contention was overruled in a preceding paragraph. 
The statute being a part of the agreement, and, by its force, ex- 
tending the policy and binding the company “to pay the amount of 
the policy,” the same as if there had been no default in the pay- 
ment of premium, anything in the policy to the contrary not- 
withstanding,” (section 7899, R. S. 1899; section 6948, R. S. 
1909), the death of the insured during the period of extended 
insurance matured the policy “according to its terms” and fufilled 
the first condition in the cash option paragraph. To hold other- 
wise would be to permit provisions in the policy to nullify 
the express words of the statute. The same considerations 
lead to a like conclusion with respect to the second condition. 
If the fact that a premium payment has not been made avoids 
appellant’s right to avail herself of the cash option feature, 
the very thing the statute declares shall not affect her rights is 
allowed to destroy one of them. It is true the policy is to be 
construed as a whole. In construing it, however, the statute must 
be kept in mind, and portions of the policy eliminated by it can- 
not be invoked to affect the construction of what remains and of 
the statute itself. 


VI. It has been held courts will not take judicial notice of the 
net value of insurance policies to which the nonforfeiture statutes 
apply. Price vs. Conn. Mut. Life Ins. Co., 48 Mo. App. loc. cit. 
295; Leeker vs. Prudential Ins. Co., 154 Mo. App. loc. cit. 450, 
134 S. W. 676; Id., 163 Mo. App. 523, 143 S. W. 1197. Ap- 
pellant called an actuary as a witness, and he gave expert testi- 
mony as to the method of calculating net values and made the 
calculation on the policy in suit. It is objected he based his 
calculation on the assumption the policy in suit was one for 
$65,250, and that this was wrong. This contention rests upon 
the same views which constitute the basis of the position of re- 
spondent discussed in the preceding paragraph. For the reasons 
there given we hold the assumption is correct and the actuary’s 
testimony was pertinent enough. 


[6] It is further contended this testimony must be disregarded 
as unworthy of belief. It is insisted this follows from the fact 
that the witness testified he did not use, in his calculation, the 
gross or policy premium. The gross premium consists of the 
net premium plus loading for expenses and contingencies; i. e., 
the net premium represents the “cost of insurance.” The mor- 
tality tables furnish a basis for calculating the average duration 
of life of persons of a given age. Given this average duration or 
expectancy, the rate of interest to be used, the age of the insured, 
and the amount of his policy, the amount such person must pay 
to meet his share of maturing policies is ascertainable. This is 
his proportion of the “cost of insurance,” as that term is em- 
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ployed. When that is ascertained and distributed over the term 
of his expectancy in level or equal premium payments, or over 
the premium-paying period, as in this case, the early payments 
obviously will exceed this cost and the later ones fall short of it, 
since the risk in every case increases with advancing years. In 
the early years of the premium-paying period the policyholder, 
therefore, under a policy like this, pays in an excess over the cost 
of insurance, and this constitutes the reserve or net value. The 
loading has nothing to do with the problem. The witness was 
right. 

[7] VII. In Haas vs. Insurance Co., 84 Neb. 662, 121 N. W. 
996, 26 L. R. A. (N. S.) 747, 19 Ann. Cas. 58, the cases are 
collected which announce the doctrine that forfeitures are not 
favored and will not be aided by construction, and that an in- 
surance policy containing no provision that nonpayment of pre- 
miums shall work a forfeiture will not be held to be forfeited by 
reason of such nonpayment. It is argued by appellant’s counsel 
that this rule applies to this case. The argument ignores the fact 
that the nonforfeiture law (section 7897 et seq., R. S. 1899) 
constitutes a part of this policy, and that it makes full and ex- 
plicit provision as to what effect the failure to pay premiums 
shall have in cases falling within its purview. It is as applicable 
to policies which do not contain forfeiture clauses as those which 
do. It is mandatory. It disposes of the whole matter, fixing 
with mathematical certainty the period of extension for policies 
to which it applies. It leaves no room or opportunity for applying 
in the manner desired, the doctrine of the Haas Case. 

The incontestability clause, upon which counsel also relies, 
contending it excludes a failure to pay premiums as a ground of 
defense, also is to be read in the light of the whole policy, in- 
cluding the statute, and when that is done counsel’s construction 
cannot be regarded as sound. 

[8] VIII. The issuance of the policy, the payment of four 
annual premiums, the death of the insured, and the assignment 
of the policy to appellant having been admitted by the answer, 
and there having been evidence tending to prove Blees died dur- 
ing the period the net value of the policy extended the insurance, 
and that proof of death was waived, this was not a case the court 
should have taken from the jury. 

The cause is remanded to the trial court, with directions to set 
aside the order overruling the motion to set aside the nonsuit and 
to sustain that motion and to proceed with the cause in a manner 
not out of accord with this opinion. All concur. 
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SUPREME COURT OF MISSOURI. 


In. BANC. 


STATE ex ret. EQUITABLE LIFE ASSUR. SOC. or UnNitep States 
vs. 


ROBERTSON et AL., Jupces. (No. 19631.)* 


2. INSURANCE—F RAUD—BINDING RECEIPT—MISLEADING. 

An application for insurance and the “binding receipt” issued, clearly 
stating that insurance would not take effect unless application was 
accepted, held not to be so misleading as to work a fraud on applicant. 


(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 


3. INSURANCE—CONTRACT—NECESSITY OF DELIVERY AND 
ACCEPTANCE. 

The fact that a life policy was actually issued and marked “approved” did 
not make it a valid contract, where there had been no delivery to ap- 
plicant and policy was issued at a different premium rate than that 
named in the application. 

(For other cases, see Insurance, Cent. Dig. §§ 219, 225; Dec. Dig. § 136[{1].) 


4. INSURANCE—CONTRACT—CONDITIONAL ACCEPTANCE OF 
APPLICATION. 

Where a deceased applied for life policy and a “binding receipt” was 
issued, but insurer conditionally accepted application at a higher pre- 
mium rate and policy had not been received or accepted by deceased 
at his death, held, no completed contract for insurance existed and 
beneficiary could not recover. 

(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 


Bond and Blair, JJ., dissenting. 


Certiorari to Springfield Court of Appeals. 

Original proceeding for writ of certiorari by the State, on the relation 
of the Equitable Life Assurance Society of the United States, against 
Hon. W. R. Robertson and others, Judges of the Springfield Court of 
Appeals, to review record and judgment of the Springfield Court of 
Appeals. Judgment of Court of Appeals quashed, with direction to pro- 
ceed with case. 

This is an original proceeding brought by realtor in this court, asking 
for a writ of certiorari to bring up for review the record and judgment 
of the Springfield Court of Appeals rendered in a suit on an alleged 
contract of insurance, in favor of the plaintiffs in the case of Hattie E. 
Kempf et al. vs. Equitable Life Assurance Society of the United States, 
appealed to that court from the circuit court of Greene County. The 
ground assigned for the writ is that the judgment of the Court of Ap- 
peals is contrary to and in conflict with the last rulings of this court re- 
garding the matters therein adjudicated—citing the cases. 

The facts of the case are few and simple, and are in substance as fol- 
lows: On June 12, 1913, Joseph E. Kempf made application to the relator 
here for an ordinary life policy of insurance on his life for the sum of 


* Decision rendered, Dec. 21, 1916. Motion for rehearing denied, Feb. 
13, 1917. 191 S. W. Rep. 989. 
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$5,000, payable to his wife and daughter. The application for the insur- 
atice mentioned was in the usual form of such documents, being a printed 
blank, with printed questions to which answers were to be filled out -by 
the applicant. It names the plaintiffs in the original suit as the bene- 
ficiaries. 

In answer to a question contained in the application regarding the use 
of intoxicating liquors, Kempt said that he used from “one to two ounces 
before breakfast” each day. The premium named in this application was 
$111.25, payable semiannually in advance. The application also contained, 
among other things, the following :— 

“T hereby agree that the policy issued hereon shall not take effect until 
the first premium has been paid, during my good health. * * * I have 
paid to M. A. Nelson $111.25 to cover the first semiannual premium on the 
policy applied for, in accordance with provisions of the receipt of 
date and number corresponding to this application, which I hereby accept 
and agree to the conditions thereof.” 

After the application for the insurance had been executed by Kempf, 
he gave M. A. Nelson, the agent of the relator at Springfield, Mo., his 
note for $111.25, in payment of the first semiannual premium on the policy 
he had applied for; and thereupon Nelson signed and delivered to Kempf 
the following receipt :— 

“Received of Joseph E. Kempf one hundred eleven and */,, dollars, 
the first semiannual premium on proposed insurance for $5,000.00 on the 
life of self for which the above-mentioned application is this day made 
to the Equitable Life Assurance Society of the United States. Insurance 
subject to the terms and conditions of the policy; contract shall take 
effect as of the date of this receipt, provided the applicant is on this date 
in the opinion of the society's authorized officers in New York, an insur- 
able risk under its rules and the application is otherwise acceptable on 
the plan and for the amount applied for; otherwise the payment eidenced 
by this receipt shall be returned on demand and the surrender of this 
receipt. M. A. Nelson, Agent. 

“Dated at Springfield, Mo, 6—12—13.” 


Upon the receipt,of the application and the execution of this receipt, 
the application was forwarded to the home office of the company, relator, 
in the city of New York. In New York City the following things were 
done as to, and entries made on, this application :— 

(A) Entries on the application blank: “June 17th, 1913. Await 
inspection (habits) A. W. B.” “June 23, 1913. Approved 5000. Age 
plus 45 per cent A. L. S.” “June 27, 1913. Issue O. L. Age 47 plus 5. 
P. H. Send release. E. H.” It was agreed that the letters “A. W. B.” 
refer to A. W. Billings, one of the medical directors of the relator at the 
home office in New York; “A. L. S.” refer to Dr. A. L. Sherrill, also 
one of relator’s medical directors of New York; that “O. L.” means 
ordinary life policy; “P. H.” means personal history; and that “plus 
45 per cent” and “plus 5” mean that five years was added to the real age 
of Kempf, at the New York office, and the premium rate thereby increased 
from $111.25 to $137.55, payable semiannually. It was shown, also, that 
plus 45 per cent means five years added to the age of the applicant; that 
the applicant was rated up, that is, five years were added to his real age 
and the premium rate was increased accordingly by the home office; and 
with those changes the application for the insurance was approved and 
the policy ordered released from the St. Louis office, and to be delivered 
to the insured. But prior to the date on which the policy was sent to 
Avery, another agent of the company, at St. Louis, the company made in- 
quiry as to the habits of Kempf, and Dr. F. B. Fuson, a local physician, 
made an examination and reported that he found him in good health, and 
that he looked no older than his actual age; and that he was a first-class 
risk, and recommended him for insurance. 

E. T. Chester, of Kansas City, Mo., reported: .Thought (Kempf) to 
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be a man of little or no means; slow in paying current bills, and drank 
to excess at times, but not often. A. J. Howard, a banker at Billings, 
Mo., reported that he knew nothing of Kempf’s drinking, and that 
Kempf had lived in Billings two years. After the reception of these 
reports, the company issued the policy, with the changes and conditions 
mentioned, and sent the same to Avery, at St. Louis, as stated. 

(B)* On June 24, 1913, the society issued in the city of New York a 
policy on the plan and for the amount applied for, but as to premiums 
the policy so issued provided :— 

“This insurance is granted in consideration of the payment in ad- 
vance of $137.55 and of the payment semiannually thereafter of a like 
sum on each 12th day of December and June until the death of the in- 
sured.” 

This policy was sent by the company to C. M. Avery, of St. Louis, Mo., 
and accompanying it was a letter dated at New York, June 23, 1913, which 
states :— 

“Policy on the life of Mr. Joseph E. Kempf, if the risk be accepted, 
will be issued subject to the conditions checked below.” 

Then follows, as part of the letter, these notations by check marks: 
(a) Age rated up five years. (b) Account of personal history. (c) A 
settlement has been taken in this case and conditional receipt issued if 
policy issued is not acceptable, return settlement promptly and take up 
sania without fail. 

This policy, accompanied by this letter, reached Mr. Avery in St. 
Louis on the morning of the 26th of June, and on the same morning 
Mr. Nelson wired Mr. Billheimer, the agent in St. Louis, of Mr. Kempf’s 
death from suicide. It is agreed that Kempf died on the 23d or 24th of 
June, 1913, and the Court of Appeals in its opinion says, “There is little 
doubt but that he committed suicide.” Upon the receipt of the notice of 
Kempf’s death, the company, the relator here, ordered the policy canceled 
and premium note returned. The policy was never delivered to Kempf, 
nor to any one for him or for the beneficiaries named in the application 
and policy. 

Upon these facts, the jury in the suit on the contract found for 
the plaintiffs, and the trial court rendered judgment accordingly, and 
thereupon the defendant appealed the cause to the Springfield Court of 
Appeals; and, as previously stated, that court affirmed the judgment of 
the circuit court; and thereafter the defendant, the relator here, applied 
to this court for a writ of certiorari, as before stated. 


Alexander & Green, of New York City, and Barbour & McDavid, of 
Springfield, for Appellant. 
J. T. Neville, of Springfield, W. T. Lampkin, of Kansas City, and 
J. T. White, of Jefferson City, for Respondents Hattie A. and Annie 
Kempf. 
Woopson, J. (after stating the facts as above). 

I. Counsel for relator correctly state that there are but two 
real legal propositions involved in this case, and state them in 
the following language :— 

‘(1) Was there a completed contract of insurance between 
ae E. Kempf and the appellant (petitioner) herein? 

‘““(2) When and where was that contract completed? What act 
constituted such completion? Where was that act performed 
and what law should be applied in the construction of the con- 
tract, if any existed at the death of Joseph E. Kempf?” 

The view we take of the case it will only be necessary for us 
to consider the first. 
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[1] It is elementary that in order to make a contract there 
must be, among other things, a meeting of the minds of the con- 
tracting parties regarding the same thing, at the same time. The 
negotiations or preliminary steps taken by the parties leading up 
to the making of a contract do not of themselves constitute the 
contract. The contract is not complete or consummated until the 
proposition of the one is presented to the other and by him ac- 
cepted as presented without conditions or qualifications. In other 
words, the acceptance of the proposition presented by the one 
must be accepted by the other in the form tendered; and if the 
acceptance omits, adds to, or alters the terms of the proposition 
made, then neither party to the negotiations is bound. So long’ 
as any element of the proposition is left open, the contract is not 
complete and, of course, not binding on any one. The following 
authorities so hold: Chapin vs, Cherry, 243 Mo. loc. cit. 401, 147 
S. W. 1084; Scott vs. Davis, 141 Mo. loc. cit. 225, 42 S. W. 
714; . Egger vs. Nesbitt, 122 Mo. loc. cit. 675, 27 S. W. 385, 
43 Am. St. Rep. 596 (and cases cited); Green vs. Cole, 103 
Mo. loc. cit. 76, 15 S. W. 317; Strange vs. Crowley, 91 Mo. loc. 
cit. 295, 2 S. W. 421; Bruner vs. Wheaton, 46 Mo. loc. cit. 366; 
Eads vs. City of Carondelet, 42 Mo. loc. cit. 117; Wallingford vs. 
Insurance Co., 30 Mo. loc. cit. 52. 

The application of Kempf to the relator for the insurance was 
in writing; so was the acceptance thereof by the company. What 
was Kempf’s proposition to the company? An application for 
insurance on his life, to be evidenced by an ordinary life policy 
for the sum of $5,000; and in said application he proposed to 
pay semi-annually therefore, in advance, the sum of $111.25. It 
is thus seen that Kempf applied to relator for the insurance on the 
plan stated in his written application; and the receipt given by 
the latter to the former provides that it is to take effect as of its 
date, but only upon condition: First, that the applicant was on 
that date, in the opinion of the company’s authorized officers in 
New York, an insurable risk under its rules; and, second, that 
the application was otherwise acceptable on the plan and for the 
amount applied for. 

Let it be conceded that, on the date of the receipt given by the 
company to Kempf, he was, in the opinion of its officers, in New 
York, an insurable risk under its rules; then how stands the 
case? That question is answered by the second condition before 
stated, taken in connection with the evidence introduced regarding 
the acceptance of Kempf’s application for the insurance. 

The undisputed evidence shows that the company through its 
officers in New York rejected Kempf’s application for the insur- 
ance on the terms as presented to it, and make a counter propo- 
sition to him, stating in substance that it would insure his life 
on the ordinary life plan, provided he would permit it to add five 
years to his actual age, as stated in his application, and to charge 
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him $137.55 semi-annual premiums, payable in advance, instead 
of $111.25, as stated in the receipt given him by the company. 
This counter proposition made by the company was never pre- 
sented to or acceded to by Kempf; he having died prior to the 
date the policy reached Avery, the agent in St. Louis. Upon this 
state of facts and under the authorities before cited, there was 
no contract, or, as counsel state it, no completed contract, be- 
tween the parties for the insurance sued for; bui the Court of 
Appeals, in this case, held directly to the contrary, and that the 
beneficiaries in the policy were entitled to a recovery. 

Considering the case from the viewpoints mentioned, we do not 
understand counsel for respondents to question the soundness of 
the legal conclusions just announced; but they strenuously insist 
that there are other facts disclosed by the record not considered 
by us, which, if taken in connection with those considered, quite 
a different legal proposition would be presented for determination. 
The evidence upon which counsel for respondents base their-right 
to a recovery, and which they contend this court has not so far 
considered in arriving at the conclusions heretofore stated, is as 
follows :— 

(Taken from Kempf’s application) “I have paid to M. A. 
Nelson, $111.25 to cover the first semi-annual premium on the 
policy applied for, in accordance with the provisions of the re- 
ceipt of date and number corresponding to this application, which 
I hereby accept and agree to the conditions thereof.” Also, “I 
hereby agree that the policy issued hereon shall not take effect 
until the first premium has been paid during my good health.” 

And the testimony of Mr. M. A. Nelson, the general agent of 
the relator, who took Kempf’s application for the insurance and 
issued the receipt set out in the statement of the case, which is 
substantially as follows: That the statement in the receipt, to the 
effect that the applicant was insured from the date of receipt, 
was one of the inducements held out to get business. 

“If he dies to-morrow, he is insured. * * * If he is a 
good risk, * * * provided it is approved at the home office, 
we always state that.” 

If that evidence, taken with the receipt given by the company 
to Kempf, dated June 12, 1913, stood alone, there would be great 
force in the contention that it shows a complete contract of in- 
surance, in full force and effect, from and after June 12, 1913, 
the date of said receipt; but, unfortunately for respondents, they 
do not stand alone. Ali of this evidence is contained in the appli- 
cation for the insurance, or in the receipt before mentioned, given 
by the company to Kempf, which refers to the application and 
the policy and are made parts thereof, which provides that the 
insurance was not to be effectual without it was acceptable to the 
officers of the company in New York, on the plan and for the 
amount applied for. 
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The undisputed evidence shows that the application of Kempf 
as presented to the company was not acceptable to the New 
York officers, and the record discloses the fact that the company 
rejected the application as made and tendered to it, and also that 
it made to him the counter proposition of insurance before men- 
tioned, which was never accepted; he having died before it 
reached him. As to the testimony of Nelson, it is not contra- 
dictory of the receipt or the application mentioned, nor of the 
terms of the policy mentioned. While he stated that the insur- 
ance was to be in force and effect from and after the date of the 
receipt, yet he added “provided it (the application for the insur- 
ance) is approved at the home office, we always state that.” This 
testimony substantially conforms to the terms of the receipt, and 
the application for the insurance; all of which shows that the 
contract of insurance was not to be effective until the officers of 
the company in New York approved the application, which was 
never done, as before stated. 


[2] But counsel for respondents contend that if that was the 
meaning of the receipt, application, and policy, then they were 
misleading, and practically work a fraud upon Kempf by leading 
him to believe that he was insured from June 12, 1913, the date 
of said receipt, while in fact he was not insured at all. 


We are unable to lend our assent to this entire contention, for 
the reason, as it seems to me, that by a careful consideration of 
this record no conclusion can be reached except that the insurance 
was not to take effect without the application therefor was 
acceptable to officers of the company in New York. The applica- 
tion and the receipt so provided, and that is what Nelson testified 
to. That it was not acceptable to them is conclusively shown by 
the evidence. 


[3] Had the New York officers of the company approved the 
entire application, as it approved Kempf as an insurable risk, then 
unquestionably he would have been insured from that date, 
although ill health or death may have overtaken him prior to the 
issuance of the policy. In other words, his contract of insurance 
was conditional, depending upon the company’s acceptance of his 
as an insurable risk, and its approval of his application for the 
insurance as presented to it by him. The actual issuance of the 
policy, an ordinary life policy, cuts but little figure in the case, 
for the reason that, if Kempf had no previous knowledge of its 
terms, they were certainly made known to him by the provisions 
of his application for the insurance. Nor does the fact that the 
word “‘approved” was written on the back of the policy alter the 
case; that was done upon the theory that Kempf would accept 
the company’s counter proposition to insure him, but, he having 
never accepted this proposition, then of course the policy died 
with the proposition upon which it was bottomed. 

It is also insisted that the company at no time indicated an in- 
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tention to charge Kempf the increased semi-annual premium for 
the first semi-annual period. 

Counsel and the Court of Appeals are both in error in that 
matter. The counter proposition made by the company to Kempf 
provided for the increased premium, which was to be substituted 
for the original premium stated in the application. In fact, no 
changes in the application were suggested by the company, ex- 
cept as to the age of Kempf, and the rate of premium to be paid 
by him. Those things appear in the policy as issued, and there is 
nothing contained in this record to show a contrary intention. 

[4] Upon the facts stated, the Court of Appeals held they con- 
stituted a contract of insurance between Kempf and the company ; 
we are of a contrary opinion, and hold that there was no con- 
tract of insurance between them. 

Under this state of facts, the opinion and judgment of the 
Court of Appeals are in direct conflict with the last decisions 
of this court, as shown by the cases before cited. 

For the reasons stated, the judgment of the Court of Appeals 
is quashed and for naught held, and that court is directed to 
proceed with the case in harmony with the views here expressed. 
All concur, except Bond and Blair, JJ., who dissent. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


SCHWARZ 


vs. 


JOHN HANCOCK MUT. LIFE INS. CO.* 


INSURANCE—AGENTS—PAYMENT OF PREMIUMS BY AGENT. 


Where an insurance agent voluntarily advanced premiums, which were 
not paid contrary to the company’s rules, the company was under no 
liability to repay such sums, and the agent had no right to offset these 
amounts against money belonging to the company. 


(For other cases, see Insurance, Cent. Dig. §§ 111, 114; Dec. Dig. § 84[1].) 


Appeal from Municipal Court, Borough of Manhattan, Sixth District. 

Action by Samuel Schwarz against the John Hancock Mutual Life 
Insurance Company. Judgment of the Municipal Court for $110.93 and 
costs, rendered for plaintiff, after a trial before the court without a jury, 
and defendant appeals. Reversed. 


Argued November term, 1916, before Lehman, Whitaker, and Finch, J. 


* Decision rendered, Jan. 23, 1917. 162 N. Y. Supp. 964. 
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Frederick C. Tanner, of New York City (James N. Luttrell, of New 
York City, of counsel), for Appellant. 
Herman Gottlieb, of New York City, for Respondent. 


Fincu, J. 

The action is by a life insurance collector against the company 
which employed him, to recover $100 deposit to secure the faith- 
ful performance of his duties, which deposit was made at the 
beginning of his employment. The defendant denies that the 
duties were properly performed, and sets up a counterclaim for 
money collected belonging to the defendant but not turned 
over to it. 

The insurance was industrial, and the premiums had to be 
collected weekly. Plaintiff made weekly reports, and pre- 
sumably weekly remittances, of his collections. It is undisputed 
that during a considerable period the plaintiff reported to the 
company the payment of premiums which were not in fact paid, 
but which he advanced out of his own pocket. The total so 
advanced and reported paid amounted to $159.54. The plaintiff, 
in making his final report when leaving the company, credited 
himself with all these amounts which he had advanced, but which 
had not been paid by the policyholders, and deducted this aggre- 
gate from the moneys he had on hand, which belonged to the 
defendant and had been collected by him from other policy- 
holders. 

There is no doubt that, the plaintiff having voluntarily paid the 
premiums, there is no obligation on the part of the company to 
repay them to him. This payment to the company of the pre- 
miums on account of policies, which premiums the plaintiff had 
not collected, but advanced out of his own pocket, was against 
the rules of the company. There is, however, testimony in the 
record that all the persons in the New York office of the de- 
fendant, which is a foreign corporation, knew of this practice 
adopted by the agents. This is not material, since it appears that 
the payments were voluntarily made by this plaintiff, and hence 
there was no express or implied obligation on the part of the 
company to return these payments to the plaintiff. Kienle vs. 
Gretsch Rlty. Co., 133 App. Div. 391, at page 395, 117 N. Y. 
Supp. 500; C. F. J. Co. vs. Wisner, 103 App. Div. 453, at 
page 457, 93 N. Y. Supp. 128. Since the plaintiff could not re- 
cover these amounts paid for premiums in a suit against the 
defendant he could not offset such payments against moneys be- 
longing to the defendant. There is no allegation that the plain- 
tiff made these payments under any mistake or fraud. 

It does not appear clearly in the record how much would be 
due from plaintiff, if he did not offset the premiums which he 
had paid to the company, but had not collected. It does appear, 
however, that the amount of this offset, which plaintiff claims, 
is $159.54, of which $37.08 concededly was proper, leaving ap- 
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proximately $122 in dispute. It also sufficiently appears that this 
whole amount was retained by the plaintiff from moneys other- 
wise due the defendant. 

For the foregoing reason, the judgment should be reversed, 
with $30 costs, and the complaint dismissed on the merits, with 
costs. All concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE DiIvISION, First DEPARTMENT. 


GOLDSTEIN 
vs. 


NEW YORK LIFE INS. CO* 


1. INSURANCE—APPLICATION—ACCEPTANCE. 


Where an applicant for a life policy agreed that insurance applied for 
should not take effect unless the first premium was paid, and the policy 
delivered and received by him in his lifetime, and that unless otherwise 
agreed in writing, the policy should take effect as of the date of the 
application, there was an intention that the application should not be 
deemed to have been accepted until the policy had been delivered and 
the first premium paid. 


(For other cases, see Insurance, Cent. Dig. §§ 198, 362-371; Dec. Dig. §§ 
130[3], 175.) 


2. INSURANCE—POLICY—DELIVERY. 

In such case the insurer, on learning of a changed physical condition of 
the insured before the policy was delivered and effective, could have 
refused to deliver the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 196, 197; Dec. Dig. § 130[2].) 


3. INSURANCE — DELIVERY OF POLICY—CANCELLATION OF 
ACCEPTANCE OF APPLICATION. 


In such case, the insured, up to the time of the delivery and effect of the 
policy, might cancel his application and refuse to contract. 


(For other cases, see Insurance, Cent. Dig. §§ 196, 197; Dec. Dig. § 130[2].) 


4. INSURANCE—DELIVERY OF POLICY—CHANGE OF HEALTH. 


Where an applicant for a life policy agreed that the insurance should not 
be effective, unless the first prmium was paid and the policy delivered 
and received during his lifetime, when it should relate back to the 
date of the application, and stated therein that he had never had or 
suffered from any stomach disease or consulted a physician for any 
ailment not mentioned, and before the delivery of the policy was com- 
pelled to consult a physician and to undergo an operation for cancer of 
the stomach, and who thereafter received the policy, without inform- 
ing the insurer as to his changed condition of health, he was guilty of 


* Decision rendered, Jan. 26, 1917. 162 N. Y. Supp. 1088. 
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fraudulently concealing his condition when he entered into the contract. 
(For other cases, see Insurance, Cent. Dig. §§ 550, 551, 553, 554, 556; Dec. 
Dig. § 258.) 


Clarke, P. J., dissenting. 


Appeal from Trial Term, New York County. 

Action by Annie Goldstein against the New York Life Insurance Com- 
pany. From an order setting aside a verdict in favor of plaintiff and 
ordering a new trial, plaintiff appeals. Order affirmed. 


M. E. Gossett, of New York City, for Appellant. 
L. H. Cooke, of New York City, for Respondent. 


The following is the opinion of Pacsr, J., at Trial Term :— 

The principal ground upon which this motion is made to set 
aside a verdict in favor of the plaintiff is that between the time 
when the insured made application for a policy of insurance 
upon his life and submitted to a medical examination for that 
purpose and the time when the application was accepted by the 
defendant a material change in his state of health occurred which 
he failed to make known to the defendant, and which conceal- 
ment, it is claimed, was a fraud upon the defendant and voided 
the policies issued by it. It appears that, a week after the ex- 
amination in which the insured stated in writing that he had 
never had or suffered from any disease of the stomach and had 
never consulted a physician for any ailment not mentioned, he 
was compelled to consult a physician on account of trouble he 
was having with his stomach, and three days thereafter was 
taken to a specialist, who informed him that he had an obstruction 
in his stomach for which he would have to undergo an operation. 
This was on January 16, 1913. On January 17, 1913, the de- 
fendant by its agent delivered the policies to the insured and 
accepted his notes in payment for the premiums. About a week 
later the operation was performed for cancer of the stomach, 
and the insured died. 

I am unable to find a reported case in this state in which the 
question here involved has been directly determined, and none 
has been called to my attention. The Federal courts, however, 
have several times passed upon similar facts. In Equitable Life 
Assur. Soc’y vs. McElroy, 83 Fed. 631, 28 C. C. A. 365, where 
a policy of life insurance had lapsed and negotiations were pend- 
ing between the insured and the company to have it reinstated, 
after a medical examination had been held, the insured became 
ill with appendicitis. When about to undergo an operation he 
sent his secretary to pay the premium and received the policy, 
which the secretary did while concealing the state of health of the 
insured by a statement that he was out of town. The court held 
that the failure of the insured or his secretary to disclose the 
condition of his health was a fraud. The court said (83 Fed. at 
page 636, 28 C. C. A. at page 370) in the prevailing opinion: 
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“When the representation of good health and the certificate of 
the surgeon have been made, and the contract is not immediately 
closed, but negotiations for it continue, * * * the represen- 
tation and certificate continue, and condition all the proposals 
and the ultimate contract when it is closed. They are all made 
in reliance upon the continued truth of the representation and 
certificate, and in the belief that there has been no material 
change in the health or the probability of the continued life of 
the subject. The nature of this contract, the insurance of a man’s 
life, the perfect familiarity of the man himself with the con- 
dition of its subject-matter, his own life, the ignorance of the 
insurance company concerning it, and its necessary reliance in 
making the contract upon his good faith, honesty, and truthful- 
ness, impose upon him the duty of disclosing to the company every 
fact material to the risk which comes to his knowledge at any 
time before the contract is finally closed. An intentional omission 
to discharge that duty perpetrates a plain fraud upon the com- 
pany, which necessarily avoids the contract.” 

Similarly in Cable vs. U. S. Life Ins. Co., 111 Fed. 19, 49 
C. C. A. 216, a man who had applied for a policy of insurance 
on his life, and had been examined for it, was taken with 
pneumonia after the medical examination was held and before 
the policy was delivered and the premium paid. The court there 
said (111 Fed. at page 28, 49 C. C. A. at page 224) in the 
opinion: “The statements in the application of good health and 
freedom from disease, and specifically from pneumonia, consti- 
tute a warranty of the contract as though declared simultaneously 
with the delivery of the policy. If there had been a change in 
health between the date of the application and the delivery of 
the policy, the company was entitled to know of it, and to be 
fully informed concerning it, that it might determine whether, 
nothwithstanding such change, it would consummate the agree- 
ment and deliver the policy.” 

In Piedmont, etc., Life Ins. Co. vs. Ewing, 92 U. S. 377, 
23 L. Ed. 610, the Supreme Court of the United States similarly 
held that where a contract of life insurance was being ne- 
gotiated, and while the insured was in extremis, a friend paid 
the premium and accepted a delivery of the policy without dis- 
closing his condition, no valid contract was made. It is a 
familiar proposition of the general law of contracts that, where 
representations are made for the purpose of inducing another to 
enter into a contract, they continue down to the time when 
negotiations are closed, and speak as of the time when the 
contract is consummated and the minds of the parties meet. If 
the representations, though originally true, are known to their 
maker to be untrue at the time when he contracts he is guilty of 
fraudulent misrepresentations. Such has also been held to be the 
law of contracts relating to marine insurance in this state (Snow 
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et al. vs. Mercantile Mutual Ins. Co., 61 N. Y. 160), and the 
principle is especially applicable to life insurance contracts 
wherein, as stated above, the insured is familiar with the general 
state of his own health and any changes occurring therein, and 
the company ignorant concerning it. 


It is clear, therefore, that if the contract of insurance in the 
instant case had not been consummated at the time when the 
insured was informed that he must undergo an operation for 
an obstruction in his stomach, he was bound in good faith to 
notify the company of that fact before he could accept from it a 
completed contract. 

[1-3] The question of when the contract was consummated 
and became binding upon the parties is in this case determined by 
the words of the application. It states: “I agree as follows: (1) 
That the insurance hereby applied for shall not take effect unless 
the first premium is paid and the policy delivered to and received 
by me during my life time, and that unless otherwise agreed in 
writing the policy shall then relate back to and take effect as of 
the date of this application.” This language, in my mind, clearly 
signifies an intention that the application for insurance shall not 
be deemed to have been accepted until the policy of insurance 
has been delivered to the insured and the first premium paid, 
but, that having been done, unless otherwise provided for in 
writing, the date of the contract shall then be the date of the 
original application. It certainly could not be said that the com- 
pany was bound by any contract up to the time when it made a 
delivery of the policies and received notes for the premiums, 
and, had it learned of the physical condition of the insured be- 
fore that time it could have legally refused to deliver the policies. 
Likewise up to that time the insured was free to cancel his 
application and refuse to contract. Globe Mutual Life Ins. Co 
vs. Snell, 19 Hun. 560. In the absence of any overt act upon 
the part of the company showing an acceptance of the application 
and an intention to be bound before the happening of the events 
so stipulated in the application itself, this stipulation is absolutely 
controlling. Equitable Life Assur. Soc’y vs. Clements, 140 
U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 497. This conclusion is 
contrary to that arrived at by the Circuit Court of Appeals, 
Ninth Circuit, in the case of N. Y. Life Ins. Co. vs. Moats, 
207 Fed. 481, 492, et. seq., 125 C. C. A. 143, in construing the 
identical contract under very similar circumstances as in the case 
at bar. The Circuit Court held that in the absence of inquiry 
by the company there was no obligation on the insured of his own 
volition to inform the company of facts coming to his knowledge 
intermediate the signing of the application and the délivery of 
the policy, and that representations made by an applicant as to 
his good health*are not continuing representations covering the 
period between the date of the application and the delivery of 
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the policy where the policy does not provide that the insured 
should be in good health at the date of delivery 

[4] In the case at bar the knowledge that came to the appli- 
cant showed that what he had deemed at the time of the appli- 
tion indigestion was an ailment so serious as to require him to 
undergo a major operation. Had the company been informed 
that the real condition of the applicant was so different from that 
which the applicant believed and represented it to be at the time 
of the application, the probability is that they would not have 
delivered the policy. I am of opinion that until the contract 
became a binding obligation, so long as the company had the right 
to withdraw therefrom, the representation remained a continuing 
one, and if the applicant acquired knowledge of facts which made 
his previous representation false, the obligation rested upon him 
to disclose those facts to the company before he accepted the 
policy and paid the premium. 

I am of the opinion, therefore, that the undisputed facts show 
that the deceased was guilty of fraudulently concealing his con- 
dition at the time when he entered into the contract, and that 
for this reason the verdict of the jury in favor of the plaintiff 
must be set aside and a new trial ordered. 

Argued before Clarke, P. J., and McLaughlin, Scott, and 
Davis, JJ. 
PER CuRIAM. 
Order affirmed, with costs, on opinion of Page, J.; Clarke, 
P. J., dissenting. Order filed. 


SUPREME COURT OF NEW YORK. 


TRIAL TERM, ERIE Country. 


DAVIS 
Us. 


NORTHWESTERN MUT. LIFE INS. CO.* 


1. INSURANCE—F ORF EITURE FOR NONPAYMENT OF PRE- 
MIUM—NOTICE—STATUTE. 

Insurance Law (Consol. Laws, c. 28) § 92, providing for forfeiture of life 
policy if premium is not paid within one year from maturity, unless 
“insured or assignee” be notified of intended previous forfeiture within 
forty-five days before premium is due, was not complied with by 


s Decision rendered, January, 1917. 163 N. Y. Supp. 56. 
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notifying insured, and not assignee, when insurer knew of assignment, 
and where premium was paid within the year, policy was not forfeited. 


(For other cases, see Insurance, Cent. Dig. § 904; Dec. Dig. § 310[2].) 


2. INSURANCE—FORFEITURE—REINSTATEMENT. 


Where, under Insurance Law, § 92, there had been no forfeiture of life 
policy, and plaintiff's delayed payment of premium was made within 
allowed time and was not objected to because paid by check, no rein- 
statement of policy or medical examination was necessary. 


(For other cases, see Insurance, Cent. Dig. § 932; Dec. Dig. § 365[1].) 


3. INSURANCE—ACTION ON POLICY—STATUTE OF LIMITA- 
TIONS. 

The two-year limitation in Insurance Law, § 92, relative to suing upon 
forfeited policy, did not apply where, under the other provisions of 
that law, there was no forfeiture because proper notice was not given 
and plaintiff had tendered premiums within allowed time. 


(For other cases, see Insurance, Cent. Dig. § 1541; Dec. Dig. § 619.) 


Action by Alice A. Davis against the Northwestern Mutual Life In- 
surance Company. Judgment for plaintiff, and defendant moves to set 
aside verdict dnd for new trial. Motion denied, and verdict corrected. 


Thomas E. Boyd, of Buffalo, for the motion. 
Goldring & Sherman, of Buffalo, opposed. 


Brown, J. 

March 1, 1909, defendant issued its policy of insurance upon 
the life of Marquis F: Davis, whereby it agreed to pay to the 
executors, administrators, or assigns of the insured, upon the 
death of the insured within ten years, the sum of $1,000 in con- 
sideration of the then payment to it of $12.51 and the payment 
of a like sum on the lst day of July in every year during said 
term. On March 23, 1909, the insured duly assigned such policy 
of insurance to the plaintiff, who then resided in Buffalo, N. Y., 
of which facts the defendant had full, due, and timely notice. 
The pecuniary interest of the assignee in the policy was the sum 
of $1,000. The annual premiums due July 1, 1910, and July 1, 
1911, were duly paid by the insured. On June 1, 1912, the 
secretary of the defendant mailed at Milwaukee, Wis., the place 
of the home office of the defendant, to the insured at Buffalo, 
N. Y., the notice required by section 92 of the Insurance Law, 
to the effect that a premium on said policy of $12.51 would be- 
come due July 1, 1912, and should be paid to the general agent 
of the defendant at Buffalo, N. Y., and unless the same be paid 
when due the policy and all payments thereon would become 
forfeited and void. No such notice of a possible forfeiture of 
the policy for the nonpayment of the premium was then or at 
any other time given to the plaintiff, the assignee of the insured’s 
interest in the policy. The premium due July 1, 1912, was not 
paid. January 8, 1913, the insured mailed a check to the de- 
fendant’s general agent in payment of the premium of July 1, 
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1912, which was returned March 14, 1913, with the information 
that when the insured had a proper medical examination the 
matter would be taken up. May 7, 1913, the insured made appli- 
cation to the defendant for a restoration of the policy, stating in 
his application :— 

“Said policy having lapsed, I desire to have the same rein- 
stated, and herewith pay the past-due premiums and interest.” 

Concurrent with such application, and as a part thereof, there 
was presented to defendant a report cf a medical examination of 
insured, wherein the medical examiner stated: “I do not recom- 
mend the acceptance of the risk.” The premium due July 1, 
1913, was duly tendered the defendant by the irsured on that 
date, but was not accepted. The insured, Marquis Davis, died 
June 10, 1914. 


The plaintiff on October 23, 1916, commenced this action, 
alleging that the policy was in full force at the time of the 
death of the insured. The defendant alleged that on June 1, 1912, 
the notice required by section 92 of the Insurance Law was 
mailed to both the insured, Marquis Davis, and the assignee of 
the policy, the plaintiff, and that by reason of the failure to pay 
the premium due July 1, 1912, and the service of such notice of 
forfeiture, the policy and all benefits thereunder have been for- 
feited, and that the plaintiff has no valid claim thereunder against 
the defendant. Upon the trial the defendant gave proof of the 
proper service of the notice required by section 92 of the Insur- 
ance Law upon the insured, and then contended that such section 
did not require any notice to be given to the plaintiff as assignee 
of the policy in order to entitle it to declare the policy forfeited 
in the event of the nonpayment of the premium due July 1, 1912. 
A verdict was directed for plaintiff’s claim in full, and the de- 
fendant now moves to set the same aside upon the ground that 
such verdict is erroneous, for two reasons: (a) The service of 
notice that forfeiture of the policy would be the penalty upon the 
insured dispensed with the necessity of service of a like notice 
upon the assignee; and (b) the statute of limitations provided 
by section 92 of the Insurance Law is a bar to this action. 


[1] Section 92 of the Insurance Law provides that a forfeiture 
of a policy of life insurance of the character in question for 
nonpayment of premiums can only be declared prior to the ex- 
piration of one year from the date when the premium is due, 
when the insurance company not less than fifteen days and not 
more than forty-five days before the maturity of the premium, 
the nonpayment of which is sought to be the basis of a declared 
forfeiture, shall have mailed a notice, stating that unless such 
premium shall be paid when due the policy will become forfeited 
and void, “to the person whose life is insured, or the assignee 
of the policy, if notice of the assignment has been given to the 
corporation at his last known post office address,” etc. De- 
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fendant contends that it did give notice to the insured or the 
assignee; that the statute requires notice only to one, either the 
insured or the assignee; that the defendant has the option to 
determine to whom notice must be given; that, having given 
notice to the insured, it has complied with the literal requirement 
of the statute. The difficulty with such contention is that it 
ignores the plain purpose and intent of the statute. The bene- 
ficial interest of the assignee has no protection whatever, if it 
can be destroyed by any act of the insured and the insurance 
company, without notice to the assignee. It was for the want of 
such protection that the requirement of notice to the assignee 
was added to chapter 341 of the Laws of 1876 by chapter 321 
of the Laws of 1877. The requirement of a notice to the assignee 
in all cases where the insurance company has knowledge of the 
assignment is so plaintly stated in the statute that it cannot be 
dispensed with. Such has been the uniform construction of the 
statute wherever it has been in question. Strauss vs. Union 
Central Ins. Co., 33 Misc. Rep. 333, 67 N. Y. Supp. 509; Id., 60 
App. Div. 632, 70 N. Y. Supp. 1149; Id., 170 N. Y. 349, 63 
N. E. 347. As notice was not given to the plaintiff, the de- 
fendant was powerless to declare the policy forfeited at any time 
prior to July 1, 1913. It was not forfeited as to plaintiff’s in- 
terest in it by reason of the service of the notice on the insured. 
Fisher vs. Metropolitan Life Ins. Co., 167 N. Y. 179, 60 N. E. 
431; De Frece vs. N. L. Ins. Co., 136 N. Y. 144, 32 N. E. 
556; Flint vs. Provident Life, 215 N. Y. 254, 109 N. E. 248. 

In Liesny vs. Metropolitan Life Ins. Co., 166 App. Div. 625, 
151 N. Y. Supp. 1084, it was held that under section 92 of the 
Insurance Law the policy became void and forfeited at the ex- 
piration of one year after the maturity of the premium without 
the service of the notice that forfeiture would occur on non- 
payment of the premium. This decision is urged by defendant 
as being decisive of the question here presented. The difficulty 
is that nothing whatever is said in the Liesny Case as to what 
happens when the premium is in fact paid or tendered before 
the expiration of the year within which the corporation is 
authorized to forfeit for nonpayment of premiums. It must be 
assumed that there was no proof in the Liesny Case as to the 
payment of the premiums. The fact is that in the case at bar 
the insured, on January 8, 1913, sent his check to the defendant’s 
general agent in payment of the premium due July 1, 1912. The 
fact is that on January 8, 1913, the policy had not been forfeited, 
and could not have been declared forfeited before July 1, 1913. 
The right to declare the policy forfeited July 1, 1913, was de- 
pendent upon the nonpayment of the premium due July 1, 1912, 
on or before the exercise of the power to declare a forfeiture. 
It is idle to say that the statute postponed the right to declare 
the policy forfeited for one year after July 1, 1912, and denied 
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to the insured the right to pay the defaulted premium at any 
time within the year. It is only in case that the notice is served 
that the premium must be paid within thirty days to prevent a 
forfeiture. 

[2] When the insured sent his check to defendant January 8, 
1913, in payment of the premium due July 1, 1912, the defendant 
retained such check until March 14, 1913, and then returned it 
to the insured, not because of that manner of paying the pre- 
mium, but asserted that the premium could not be paid without 
the payment being accompanied by a certificate of good health. 
The provision of the policy providing for a reinstatement of the 
policy at any time within five years after default in paying a 
premium has sole reference to a forfeited policy; there could 
be no reinstatement of a policy that had not been, and could not 
have been, forfeited; there could be no reinstatement of a policy 
that was in full force. The holding must be that the premium 
due July 1, 1912, having been paid or tendered by the insured 
January 8, 1913, the defendant lost its right to declare the policy 
forfeited at the expiration of one year from July 1, 1912. The 
premium due July 1, 1913, having been tendered on that date, the 
policy was in force June 14, 1914, the date of the death of the 
insured. 

[3] The statute of limitations in section 92 of the Insurance 
Law is:— 

“No action shall be maintained,to recover under a forfeited 
policy unless the same is instituted within two years from the day 
upon which default was made in paying the premiums * * * 
for which it is claimed that the forfeiture ensued.” 

As there cannot be a forfeiture of a policy before the ex- 
piration of one year from maturity of the premium without 
service of the notice required by the Insurance Law, and as 
the premiums were tendered within the year, it necessarily fol- 
lows that this action was not brought upon a forfeited policy. 
It is brought to recover upon an existing, valid policy, and the 
statute of limitations above quoted is not a defense to the plain- 
tiff’s cause of action. Adam vs. Manhattan Life Ins. Co., 204 
N. Y. 357, 97 N. E. 740. 

[4] The motion to set aside the verdict must be denied. The 
defendant is entitled to a deduction from the amount of the 
verdict of the unpaid premiums accruing July 1, 1912, and July 1, 
1913. The verdict will be corrected by deducting $25, and 
entered at the sum of $1,119.98. 
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ALLEN et au. vs. STANDARD INS. CO. (6 Div. 341.)* 
(Supreme Court of Alabama.) 


1. INSURANCE—ACTION ON LIFE INSURANCE POLICY—DE- 
FENSE—CONDITIONS PRECEDENT. 


Under Code 1907, § 4573, providing that no plea of fraud in the application 
shall be filed unless accompanied by payment into court, for the 
plaintiff, of all premiums paid on the policy, such payment is a condi- 
tion precedent, after the making of two annual payments, or pay- 
ment of all premiums due, where death ensues before the expiration 
of two years from date of policy, to the insurer’s right to defend an 
action on the policy on the ground of misrepresentation or fraud 
under section 4572. 


(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 

2. INSURANCH— LIFE INSURANCE — STATUTES — CONSTRUC- 
TION. 

Code 1907, §§ 4572, 4573, as to defense of fraud in action on life insur- 
ance policies, are liberally construed in favor of the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 

3. INSURANCE—ACTIONS—PRIMA FACIE CASE. 

In action on life policy, evidence showing issuance and delivery of the 


policy, payment of all premiums due at the time of death, the policy 
being in evidence, and notice or proof of death and nonpayment of 
the policy being admitted, discharged plaintiffs’ burden of proof. 


(For other cases, see Insurance, Cent. Dig. §§ 1707, 1728; Dec. Dig. § 
665[1].) 


5. INSURANCE—ACTION—DEFENSE — WAIVER OF CONDITION 
PRECEDENT. 

In action on life policy, plaintiffs’ consent to defendant’s pleading in short 
did not waive the requirement of payment of premiums into court as 
condition precedent to the defense of fraud under Code 1907, § 4573, 
since such consent had reference only to the form of the plea, and 
plaintiff was authorized to assume that defendant would make his 
pleadings and proof conform to the statutory requirements. 

(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 


8 INSURANCE—ACTION ON POLICY—DIRECTED VERDICT. 

In action on life insurance policy, an affirmative charge given for plaintiffs 
without hypothesis was error, where determination of the issues 
whether all premiums were paid to insured’s death, and whether he 
died while the policy was in force, was left to parol testimony; these 
questions being for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1742, 1758-1760; 
Dec. Dig. § 668[8].) 


Appeal from Circuit Court, Jefferson County; J. J. Curtis, Judge. 
Action by Henry Allen and others, administrators, against the Stand- 





* Decision rendered, Nov. 16, 1916. Rehearing denied, Jan. 18, 1917. 73 
South. Rep. 897. 
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ard Insurance Company. From an order granting new trial, plaintiffs 
appeal. Affirmed. 


Bondurant & Smith and L. J. Haley, Jr., all of Birmingham, for Ap- 
pellants. 
Percy, Benners & Burr, of Birmingham, for Appellee. 


—_——_—+@——__—__ 


ANCIENT ORDER OF UNITED WORKMEN OF ARKAN- 
SAS vs. DAVIDSON. (No. 119.)* 


(Supreme Court of Arkansas.) 


INSURANCE — FRATERNAL INSURANCE—FORFEITURE— 
WAIVER. 

A provision in a benefit policy in accordance with the constitution and by- 
laws of the order that it would be forfeited without notice if the in- 
sured engaged in the sale of intoxicating liquors at retail was waived 
by the action of the lodge in accepting dues and otherwise treating 
insured as a member in good standing for four years after he was 
engaged in selling intoxicating liquor at retail with the knowledge of 
two of the supreme officers of the order. 


(For other cases, see Insurance, Cent. Dig. §§ 1909-1913, 1915, 1916.) 


Appeal from Circuit Court, Pulaski County; G. W. Hendricks, Judge. 

Action by Mrs. Lillie Davidson against the Ancient Order of United 
Workmen of Arkansas. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


R. C. Powers. of Little Rock, for Appellant. 
T. N. Robertson, of Little Rock, for Appellee. 


* Decision rendered, Jan. 22, 1917. 191 S. W. Rep. 961. 


= @0@ 


LINCOLN RESERVE LIFE INS. CO. vs. MORGAN ET AL. 
(No. 98.)* 


(Supreme Court of Arkansas.) 


3. INSURANCE—AGE OF INSURER—S UF FICIENCY OF EVI- 
DENCE. 

In action by beneficiary to recover life insurance, defense being that in- 
sured misrepresented age and was beyond permitted age when policy 
was issued, evidence by insured’s children that he was not over such 
age, together with other evidence, held sufficient to support verdict 
for plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 
665[3].) 


* Decision rendered, Jan. 15, 1917. 191 S. W. Rep. 236. 
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Appeal from Circuit Court, Jefferson County; W. B. Sorrells, Judge. 

Action by Fannie Morgan and others against the Lincoln Reserve Life 
Insurance Company. Judgment for plaintiffs, and defendant appeals 
Affirmed. 


Appellant, pro se. 
Irving Reinberger, of Pine Bluff, for Appellees. 


COLUMBIAN NAT. LIFE INS. CO. vs. MULKEY. 
(No. 6264.) * 


(Court of Appeals of Georgia, Division No. 2.) 


2. INSURANCE—ACTION — DEFENSES—RETURN OF PREMIUM 
—STATUTE. 

Where suit is brought on an insurance policy which contains a stipulation 
to the effect that the policy will be void if procured by fraud on the 
part of the insured, a defense by the insurer that the policy is avoided 
on account of willful and material misrepresentations, made by the 
insured in his application for the policy, is not an attempt to rescind 
the contract, but an attempt to have it declared void ab initio. In 
such a case it is not necessary for the insurer, before pleading that 
the policy was voided by such misrepresentations, to return the pre- 
miums paid or the notes given therefor. The provisions of section 
4305 of the Civil Code are not applicable to such an action, but the 
law governing it is found in sections 2479, 2480, 2481. In other words, 
the insurer has a right to retain the premiums already received on 
the policy, and to avoid the policy because of the fraud practiced 
upon it by the insured, and to plead such fraud as a defense to the 
suit. Columbian National Life Insurance Co. vs. Mulkey (decided by 
the Supreme Court October 21, 1916), 146 Ga. 267, 91 S. E. 106. 


(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 


3. INSURANCE—PLEADINGS—STRIKING OUT. 


Under the ruling of this court when this case was formerly before us 
(Columbian National Life Insurance Co. vs. Mulkey, 13 Ga. App. 
508, 79 S. E. 482), it was not error for the trial court to strike para- 
graphs 3, 5, 6, and 7 of the original answer, or to strike the whole 
of the amendment allowed and filed November 1, 1913, or to strike 
the whole of the amendment allowed and filed December 15, 1914. 
This court in its previous decision of the case, however, did not pass 
on the question ruled upon in the preceding paragraph of this deci- 
sion; and, under the decision of the Supreme Court in this case 
(146 Ga. 267, 91 S. E. 106, supra), the trial judge erred in striking 
the paragraphs of the original answer, with the exception of those 
just mentioned, and in striking the amendment allowed and filed 
December 3, 1914, and in refusing to allow the defendant to sustain 
by proof the allegations therein made. 


(For other cases, see Insurance, Cent. Dig. § 1617; Dec. Dig. § 640[1].) 


oe rendered, Feb. 1, 1917. 91 S. E. Rep. 344. Syllabus by the 
urt. 





424 Insurance Law Journal, Vol. 49. [ Apr., 1917. 


Error from city court of Atlanta; H. M. Reid, Judge. 

Action by Janie Mulkey against the Columbian National Life Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. Re- 
versed. 


See, also, 13 Ga. App. 508, 79 S. E. 482, 146 Ga. 267, 91 S. E. 106. 


Colquitt & Conyers, of Atlanta, for Plaintiff in Error. 
Horton Bros. and Anderson & Rountree, all of Atlanta, for Defendant 
in Error. 


SUPREME LODGE, K. P., vs. GRAHAM. (No. 9100.)* 


(Appellate Court of Indiana, Division No. 2.) 


2. INSURANCE—FRATERNAL INSURANCE—DELIVERY OF 
POLICY—QUESTION FOR JURY. 

In an action upon a certificate of life insurance issued by a fraternal 
order, held that whether the certificate was issued before the insured’s 
death was a question for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[1].) 


3. INSURANCE—F RA TERNAL SOCIETY — ACTION ON CON- 
TRACT—INSTRUCTION—EVIDENCE. 

If defendant by a course of conduct had established the general custom of 
accepting the approval of applications by its medical examiner in 
chief as an acceptance thereof by the board of control, the examiner's 
acceptance amounted to an acceptance by defendant. 

(For other cases, see Insurance, Cent. Dig. § 1851; Dec. Dig. § 713.) 


Appeal from Circuit Court, Benton County; Burton B. Berry, Judge. 
_ Action by Etta Graham against the Supreme Lodge, Knights of Py- 
thias. Judgment for plaintiff, and defendant appeals. Affirmed. 


Stansbury & Billings, of Williamsport, and Fraser & Isham, of Fowler, 
for Appellant. 

John J. Hall, of Williamsport, E. G. Hall, of Fowler, Samuel R. Art- 
man, of Indianapolis, and William H. Smith, of Lebanon, for Appellee. 


* Decision rendered, Jan. 25, 1917. 114 N. E. Rep. 879. 
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NATIONAL COUNCIL OF KNIGHTS & LADIES OF SE- 
CURITY vs. TUROVH. (No. 19982[134].)* 


(Supreme Court of Minnesota.) 


1 INSURANCE — FRATERNAL INSURANCE — BY-LAWS — CON- 
STRUCTION 

The laws of plaintiff society provide for trial of members before a com- 
mittee, give the committee power to pronounce sentence of expulsion, 
provide for appeal to the national council of the society, and make 
the judgment of the trial committee final if not appealed from. 


(For other cases, see Insurance, Cent. Dig. § 1835; Dec. Dig. § 694[2].) 


2. INSURANCF—FRATERNAL INSURANCE—BY-LAWS—VALID- 
Er Y. 

Such provisions are part of the contract between the society and its 
members and are valid. 

(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


3. INSURANCE — FRATERNAL INSURANCE—EXPULSION OF 
MEM BERS—APPEALS. 

The method of appeal must be reasonable and must not impose undue 
hardship. The provisions for appeal in this case are not unreasonable. 


(For other cases, see Insurance, Cent. Dig. § 1835; Dec. Dig. § 694[2].) 


4. INSURANCE— FRATERNAL INSURANCE—EXPULSION OF 
MEMBERS. 


A void judgment does not impose on the member the obligation to appeal. 
A judgment is void if the committee has been given no power to 
render it, or if the charge, if established, does not justify it, or if 
jurisdiction of the accused has not been acquired. 


(For otler cases, see Insurance, Cent. Dig. § 18353 Dec. Dig. § 694[2].) 


5. INSURANCE— FRATERNAL INSURANCE — APPEAL — MODE 
OF APPEAL. 

But if the member have notice of the trial and appears and is heard, and 
the committee renders a judgment which it has jurisdiction to render, 
and the laws of the order provide for an appeal and provide that all 
decisions not appealed from are final, then the member, if he wishes 
to challenge the judgment, must appeal within the order and cannot, 
without so doing, resort to the courts. 


(For other cases, see Insurance, Dec. Dig. § 694[3].) 
6. INSURANCE — FRATERNAL INSURANCE— EXPULSION OF 
MEMBERS. 


Mere irregularities in the preparation of the notice or in the manner in 
which charges are preferred, do not render the judgment void. 


(For otiner cases, see Insurance, Cent. Dig. § 1835; Dec. Dig. § 694[2].) 

7. INSURANCE— FRATERNAL INSURANCE—EXPULSION OF 
MEMBERS—JUDGMENTS. 

The trial may be such a sham that a court of justice will declare it void, 
but certain expressions of one member of the trial committee in 


* Decision rendered, Feb. 2, 1917. 161 N. W. 225. Syllabus by the 
Court. 
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advance of the trial in this case, it is held did not, in view of all the 
facts, render the judgment expelling defendant void, nor did they 
justify a finding that the committee prejudged defendant’s case. 


(For other cases, see Insurance, Cent. Dig. § 1835; Dec. Dig. § 694[2].) 


Appeal from District Court, Ramsey County; William Louis Kelly, 
Judge. 

Action by the National Council of the Knights & Ladies of Security 
against Wolf Turovh. From a judgment for defendant, plaintiff appeals. 
Reversed. 


William G. White, of St. Paul, for Appellant. 
A. J. Hertz, of St. Paul, for Respondent. 


NEW YORK LIFE INS. CO. vs. BRAME. (No. 18576.)* 
(Supreme Court of Mississippi, Division A.) 


3. INSURANCE—ACTION ON LIFE INSURANCE POLICY—LIMI- 
TATIONS. 

One insured by a policy agreeing to pay the beneficiary “upon receipt and 
approval of proofs of the death” disappeared, and the insurance 
company being notified, declined to send blanks for proofs of death, 
taking the position that insured was alive, and sent detectives to in- 
vestigate. After the expiration of seven years the insurance com- 
pany did furnish such blanks, but declined to pay the claim. Held, in 
action on the policy, that although the jury found that death occurred 
the day of disappearance, the cause of action was not barred by the 
six-year statute of limitations (Code 1906, § 3097), since the wording 
of the policy of insurance gave to the beneficiary a reasonable time 
within which to make out proofs of death, and in such a case a rea- 
sonable time, and in fact the only time, in which the beneficiary could 

make out such proofs was at the expiration of the seven years when 
the beneficiary could take advantage of the presumption of death 
then arising, declared in section 1914. 


(For other cases, see Insurance, Cent. Dig. § 1546; Dec. Dig. § 622[3].) 


4. INSURANCE—ACTION—INTEREST. 


Where, on account of insured’s unexplained disappearance, action upon 
his life insurance policy was not brought until after the expiration 
of seven years from such disappearance, and his policy provided for 
payment “upon receipt and approval of proofs of the death” of in- 
sured, and the jury found the death occurred on the day of disappear- 
ance, it was error to allow the plaintiff beneficiary to recover interest 
from the day of disappearance on the amount of the policy and pre- 
miums paid by insured before such disappearance, there being no 
receipt and no approval, and no proper rejection of proofs of death, 
until filing of the suit; but interest was recoverable on such policy 
proceeds only from the date of suit. 


(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 
* Decision rendered, Jan. 29, 1917. 73 South. Rep. 806. 
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Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Action by Mrs. Sue S. Brame against the New York Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Judgment 
of lower court set aside, and judgment rendered for plaintiff. 


A. H. Longino and R. B. Ricketts, both of Jackson, for Appellant. 
Geo. B. Power and L. Brame, both of Jackson, for Appellee. 


EQUITABLE LIFE ASSUR. SOC. vs. BRAME. (No. 18579.) * 


(Supreme Court of Mississippi, Division A.) 


1. INSURANCE—RECOVERY ON POLICY—INTEREST. 


Under a life policy providing for payment “on receipt of satisfactory 
proofs of death of the assured,” where assured disappeared and proofs 
were not made until seven years thereafter, and shortly before action 
on the policy, the insurer was not liable for interest on the amount of 
the policy before commencement of the action, though it was shown 
that assured died on the date of his disappearance. 


(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 


2. INSURANCE — PAYMENT OF PREMIUMS — RECOVERY — IN- 
TEREST. 

Where insured disappeared, and his beneficiary continued paying premiums 
on his life policy until expiration of seven years from his disappear- 
ance, she could recover premiums so paid and interest thereon from 
dates of payment respectively, if it was found that he died on the 
date of his disappearance. 

(For other cases, see Insurance, Cent. Dig. §§ 457, 458, 461-464; Dec. 
Dig. § 198[1].) 


Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Action by Mrs. Sue S. Brame against the Equitable Life Assurance 
Society. From judgment for plaintiff, defendant appeals. Judgment of 
lower court set aside, and judgment entered for plaintiff. 


The facts upon which this case was tried are set out in the case of 
New York Life Insurance Co. vs. Brame (No. 18576), decided same date, 
and reported in 73 South. 806. 

The instruction referred to in the opinion is as follows :— 

“(1) The court instructs the jury for the plaintiff that, if they believe 
from the evidence that Lex Brame, Jr., the assured, died on August 8, 
1907, then the jury will find for the plaintiff for the face of the policies, 
with 6 per cent interest thereon from August 8, 1907, and also for all the 
premiums paid since that date with 6 per cent interest thereon from the 
respective dates on which the same were paid, and the form of the jury’s 
verdict would be: ‘We, the jury, find for the plaintiff in the sum of 
$4,638.75.’ ” 


Mayes, Wells, May & Sanders, of Jackson, for Appellant. 
Geo. B. Power and L. Brame, both of Jackson, for Appellee. 


* Decision rendered, Jan. 29, 1917. 73 South. Rep. 812. 
Vol. XLIX—28. 
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LUKENS vs. INTERNATIONAL LIFE INS. CO. 
(No. 17916.)* 


(Supreme Court of Missouri. In Banc.) 


1. INSURANCE—CONSTRUCTION OF POLICY—WHAT LAW 
GOVERNS. 

The question whether an insurance contract is governed by the laws of 
Missouri or Illinois depends upon where it was finally consummated. 


(For other cases, see Insurance Cent. Dig. § 174; Dec. Dig. § 125[2].) 


2. INSURANCE—CONSTRUCTION OF POLICY—WHAT LAW 
GOVERNS. 


Where a contract of insurance was issued by a Missouri corporation and 
signed by its president and secretary at the home office in Missouri, 
but the insured and the beneficiary were residents of Illinois, and the 
policy was delivered there, it was an Illinois contract, since the de- 
livery of the policy was essential to the completion of the contract 
and was a prerequisite to action thereon. 


(For other cases, see Insurance Cent. Dig. § 174; Dec. Dig. § 125[2].) 


Appeal from Circuit Court, Jackson County; E. E. Porterfield, Judge. 

Action by Maggie L. Lukens against the International Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


Edward P. Wilson, of St. Louis, and Humphrey, Boxley & Reeves, 
of Kansas City, for Appellant. 

George J. Kuebler, of Chicago, Ill, and Scarritt, Scarritt, Jones & 
Miller, of Kansas City, for Respondent. 


* Decision rendered, Dec. 21, 1916. Rehearing denied, Jan. 17, 1917. 191 
S. W. Rep. 418. 


PAYNE vs. MINNESOTA MUT. LIFE INS. CO. 
(No. 1885.)* 


(Springfield Court of Appeals. Missouri.) 


1. INSURANCE—RIGHT TO RESERVE. 

In the absence of a statute or some provision in the policy giving the 
assured in a life insurance policy a right to the reserve, the reserve 
belongs to the insurance company. 

(For other cases, see Insurance, Cent. Dig. § 76; Dec. Dig. § 58.) 





* Decision rendered, Dec. 16, 1916. Rehearing granted, Jan. 1, 1917. 
Original opinion refiled, Feb. 14, 1917. 191 S. W. Rep. 695. 
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2. INSURANCE—LIFE INSURANCE—EXTENDED INSURANCE. 


Under the terms of a life insurance policy which provided that, if no 
request for paid-up insurance is made, in case default is made in the 
payment of premium, the insurance shall be automatically extended 
acoording to a table allowing approximately 80 per cent of the 
reserve, but that, should any indebtedness to the company exist, such 
indebtedness shall first be deducted in ascertaining the single pre- 
mium upon which the calculations for extended insurance are to be 
made, and the net premium thus arrived at shall form the basis for 
such calculations, and the calculations shall result in a proportionate 
and equitable reduction of the term of extended insurance, where 
the insured was indebted to the company at the time of a default in 
payment of a premium, in ascertaining the sum available to extend 
the policy, the indebtedness should be deducted from the sum avail- 
able to extend the policy had no indebtedness existed, and not from 
the total amount of the reserve. 


(For other cases, see Insurance, Cent. Dig. § 938; Dec. Dig. § 367[3].) 


3. INSURANCE—LIFE INSURANCE — EXTENDED INSURANCE— 
STATUTE. 

Rev. St. 1909, § 6946, will not be construed to prevent an insurance com- 
pany and an insured to contract for the application of more than 
three-fourths of the reserve toward the purchase of extended insur- 
ance. 


(For other cases, see Insurance, Cent. Dig. § 935; Dec. Dig. § 367[1].) 


Appeal from Circuit Court, Polk County; C. H. Skinker, Judge. 

Action by Mary E. Payne, as trustee, against the Minnesota Mutual 
Life Insurance Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


Rechow & Pufahl, of Bolivar, and Humphrey, Boxley & Reeves, of 
Kansas City, for Appellant. 

Butler, Mitchell & Hoke, of St. Paul, Minn., and Clyde Taylor, of 
Kansas City, for Respondent. 


KLEIN vs. SUPREME COUNCIL OF LOYAL ASS’N.* 
(Supreme Court of New York, Appellate Term, First Department.) 


lt. INSURANCE—DEMAND FOR ASSESSMEN T—WAIVER OF 
FRAUD. 

Where a fraternal benefit association demanded and received an assess- 
ment to which it would have been entitled if decedent had been a 
member of it, such act constituted no waiver of decedent’s fraud in 
concealing his occupation, unless it had actual knowledge of the facts 
as to the fraud. 

(For other cases, see Insurance, Cent. Dig. §§ 1909-1913, 1915, 1916; Dec. 
Dig. § 755[3].) 


* Decision rendered, Jan. 23, 1917. 163 N. Y. Supp. 5. 
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3. INSURANCE— FRATERNAL INSURANCE— AUTHORITY OF 
SUBORDINATE LODGE—STATUTE. 


Under Insurance Law (Consol. Laws c. 28) § 239, as added by Laws 
1911, c. 198, § 2, providing that the constitution and laws of a fraternal 
benefit society may provide that no subordinate body, nor any of its 
subordinate officers, or members, shall have power or authority to 
waive any of the provisions, and that they shall be binding on the 
society and all members and beneficiaries of members, the provision 
of the constitution of a fraternal order that no subordinate council 
or any of its officers should have power or authority to waive any of 
the provisions of the constitution and bylaws of the association was 
valid, and the limitation was binding on members and beneficiaries. 


(For other cases, see Insurance, Cent. Dig. § 1908; Dec. Dig. § 755[2].) 


4. INSURANCE — FRATERNAL INSURANCE—ACCEPTANCE OF 
ASSESSMENT BY SUBORDINATE LODGE—WAIVER OF 
FRAUD. 

Where the constitution of a fraternal benefit association provided that no 
subordinate council or any of its officers should have power or au- 
thority to waive any of the provisions of the constitution and by-laws 
of the association, and the constitution and by-laws provided that 
applications for membership should not be received from barkeepers, 
and a subordinate lodge of the association received an assessment 
from a purported member who was a barkeeper, with knowledge of 
his misrepresentations as to his occupation in applying for member- 
ship, there was no waiver by the association of the member's fraud in 
concealing his occupation. 

(For other cases, see Insurance, Cent. Dig. § 1908; Dec. Dig. § 755[2].) 


Whitaker, J., dissenting. 


Appeal from City Court of New York, Trial Term. 

Action by Margaret Klein against the Supreme Council of the Loyal 
Association. From an order setting aside verdict for plaintiff and grant- 
ing defendant new trial, plaintiff appeals. Order affirmed. 


Argued November term, 1916, before Lehman, Whitaker, and Finch, 
Judges. 


Bershad & Gossett, of New York City (Morris E. Gossett, of New 
York City, of counsel), for Appellant. 

James B. Kilsheimer, of New York City (James B. Kilsheimer, Jr., of 
New York City, of counsel), for Respondent. 


VANDERBECK vs. PROTECTED HOME CIRCLE.* 
(Supreme Court of New York, Trial Term, New York County.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—“LEGAL 
REPRESENTATIVES.” 

Where a fraternal benefit policy was payable to insured’s wife or his 
“legal representatives,” and there was nothing to indicate that the 
words were not used in their ordinary sense, “legal representatives” 
meant executors or administrators. 


* Decision rendered, Feb. 2, 1917. 163 N. Y. Supp. 80. 





Life.] Kansas City Life Ins. Co. vs. Leedy. 431 


(For other cases, see Insurance, Cent. Dig. §§ 173-175 293, 1934; Dec. Dig. 
§ 712.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Legal Representative.) 


2. INSURANCE—BENEFIT INSURAN CE—CONTRACT—CON- 
STRUCTION—WHAT LAW GOVERNS. 


Where a certificate of fraternal benefit insurance, issued by a society 
organized under the laws of Pennsylvania, but authorized to do 
business in New York, was issued and delivered in New York, and 
the payments were made in New York, it is a New York contract. 


(For other cases, see Insurance, Cent. Dig. § 1939; Dec. Dig. § 773.) 


Action by Andrew Vanderbeck as administrator with the will an- 
nexed of Dirk Bleeker, against the Protected Home Circle. Judgment 
for plaintiff. 


Feiner & Maass, of New York City (Ira Skutch, of New York City, 
of counsel), for Plaintiff. 

Moot, Sprague, Brownell & Marcy, of Buffalo (A. W. Williams and 
John W. Ryan, of Buffalo, of counsel), for Defendant. 


KANSAS CITY LIFE INS. CO. vs. LEEDY. (No. 7740.)* 


(Supreme Court of Oklahoma.) 


INSURANCE—LIFE POLICY—CONSTRUCTION. 

The provision in an insurance policy granting to the insured a grace of 
thirty days within which to pay all premiums except the first, and 
stipulating that said insurance shall remain in force during said time, 
held not to allow thirty days of grace after the maturity of a note 
executed by the insured to the company for a premium due at the 
date thereof, where the policy provides that upon a failure to pay 
such premium note when due the policy will become null and void. 


(For other cases, see Insurance, Cent. Dig. § 398; Dec. Dig. § 186[2].) 


Commissioners’ Opinion, Division No. 3. Error from District Court, 
Ellis County; T. P. Clay, Judge. 

Action by Clarence B. Leedy against the Kansas City Life Insurance 
Company, a corporation. Judgment for plaintiff, and defendant brings 
error. Reversed. 


T. J. McComb and Stephen Treadwell, both of Oklahoma City, for 
Plaintiff in Error. 

Chas. Swindall, of Wooward, and C. B. Leedy, of Arnett, for De- 
fendant in Error. 


* Decision rendered, Jan. 16, 1917. 162 Pac. Rep. 760. Syllabus by the 
Court. 
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NEW YORK LIFE INS. CO. vs. TOWN OF COMANCHE 
ET AL. (No. 7979.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—LICENSE TAXES—RIGHT TO IMPOSE. 

Where a foreign life insurance company pays the taxes contemplated by 
section 3426, Revised Laws of 1910, no additional tax or burden can 
be imposed by any municipality within this state upon an agent of 
said company for the privilege of soliciting insurance for it within 
said municipality. 

(For other cases, see Insurance, Cent. Dig. §§ 16 18-22; Dec. Dig. § 20.) 


Commissioners’ Opinion, Division No. 3. Error from District Court, 
Stephens County; Cham Jones, Judge. 

Action by the New York Life Insurance Company, a corporation, 
against the Town of Comanche, Okla., a municipal corporation, and others. 
There was a judgment for defendant, and plaintiff brings error. Reversed, 
with directions. 


Burwell, Crockett & Johnson, of Oklahoma City, for Plaintiff in Error. 
A. W. Reynolds and Riley & Sandlin, all of Duncan, and Chas. L. 
Moore, of Oklahoma City, for Defendants in Error. 





* Decision ‘rendered, Oct. 24, 1916. Rehearing denied, Jan. 23, 1917. 162 
Pac. Rep. 466. Syllabus by the Court. 


BAKER et au. vs. METROPOLITAN LIFE INS. CO. 
(No. 9618.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE—LIFE INSURANCE—ACTION ON POLICY—PRE- 
SUMPTION AND BURDEN OF PROOF. 

In an action upon a life insurance policy, defended on the ground that 
the policy by its terms was void in that insured, when it was executed 
and delivered, had cancer, the burden of establishing the defense was 
on the defendant, and plaintiffs’ possession of the policy was prima 
facie evidence of their right to recover. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1653; Dec. Dig. § 
646[3].) 


2. INSURANCE—LIFE INSURANCE--ACTION — QUESTION FOR 
JURY. 

In such action, held, on the evidence, that whether insured was in good 
health when the policy was executed and delivered was for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[7].) 


* Decision rendered, Feb. 10, 1917. 91 S. E. Rep. 324. 
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4. INSURANCE—LIFE INSURANCE—ACTION ON POLICY — 
QUESTION FOR JURY—WAIVER. 

In an action upon a policy of life insurance defended on the ground of 
its avoidance because insured when it was executed had cancer, evi- 
dence held to make the insurer’s waiver a question for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1743, 1748, 1761, 1767, 1770; 
Dec. Dig. § 668[15].) 


5. INSURANCE—LIFE INSURANCE—EVIDENCE. 


An examination of the deceased by a physician chosen by the insurer is 
some evidence that a disease, which under the terms of the policy 
would have avoided it, did not exist when the policy was executed. 


(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 
665[3].) 


6. INSURANCE—LIFE INSURANCE—EVIDENCE—WAIVER. 

An examination of the deceased by a physician chosen by the insurer is 
some evidence that the existence of a disease, which by the terms of 
the policy would have avoided it, was known to and waived by the 
insurer. 


(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665[8].) 


Appeal from Common Pleas Circuit Court of Chester County; D. 
D. McColl. Judge. 

Suit by Mrs. Nannie E. Baker and another against the Metropolitan 
Life Insurance Company. Judgment for plaintiffs, motion for new trial 
overruled, and defendant excepts and appeals. Exceptions overruled, and 
judgment affirmed. 


W. E. Elliott, Jr., and E. W. Mullins, both of Columbia, and Sam E. 
McFadden, of Chester, for Appellant. 
Gaston & Hamilton, of Chester, for Respondents. 


TAYLOR vs. SOUTHERN STATES LIFE INS. CO. 
(No. 9604.) * 


(Supreme Court of South Carolina.) 


1. INSURANCE—DISABILITY—QUESTION FOR JURY. 

Under life policy providing for part payment on physical diability which 
wholly, continuously and permanently incapacitates insured from 
carrying on any gainful occupation, evidence held to warrant submis- 
sion to jury of issue of disability. 


(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, 1764; Dec. Dig. 
§ 668[11].) 


2. INSURANCE—DISABILITY—RIGHT TO PAYMENT—“TO- 
TALLY DISABLED.” 


An illiterate three-horse farmer, accustomed only to bodily labor, made 
by disease suddenly unfit for it, comes within the meaning of a clause 
providing for part payment on physical disability which wholly, con- 


“* Decision rendered, Feb. 10, 1917. 91S. E.Rep.326.° 
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tinuously, and permanently incapacitates insured from carrying on 
any gainful occupation. 
(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 


(For other definitions, see Words and Phrases, Second Series, Totally 
Disabled.) 


Appeal from Common Pleas Circuit Court of Marion County; Thos. 
S. Sease, Judge. 

Action by Levi F. Taylor against the Southern States Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Aquilla J. Orme, of Atlanta, Ga., and Jas. W. Johnson, of Marion, 
for Appellant. 
Hoyt McMillan, of Mullins, for Respondent. 


STALLINGS vs. ATLANTIC LIFE INS. CO. (No. 9593.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE—ACTION ON LIFE POLICY—SUFFICIENCY OF 
EVIDENCE. 

In action by beneficiary to recover on life policy, where insurer claimed 
premium received by it was paid and applied upon another policy, 
evidence held sufficient to submit the case to the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1742, 1758-1760; 
Dec. Dig. § 668[8].) 


Appeal from Common Pleas Circuit Court of Lexington County; T. 
S. Sease, Judge. 

Action by Thealus V. Stallings against the Atlantic Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Reversed. 


Wm. W. Hawes and Melton & Sturkie, all of Columbia, for Appellant. 
Lyles & Lyles, of Columbia, and C. M. Efird, of Lexington, for Re- 
spondent. 


* Decision rendered, Feb. 8, 1917. 91 S. E. Rep. 290. 





SHARP vs. SOVEREIGN CAMP WOODMEN OF THE 
WORLD.* 


(Supreme Court of Tennessee.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—DESIGNATION 
OF BENEFICIARY—PERSONS ELIGIBLE. 


Under Acts 1913, c. 44, § 6, providing that death benefits of a mutual 
benefit association shall be confined to certain persons named, and a 


* Decision rendered, Feb. 3, 1917. 191 S. W. Rep. 529. 
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provision of the association constitution for reversion of benefits to 
the society if no legal beneficiary survived the member, where a mem- 
ber named a woman as his sister and she was not related to him, the 
designation was of no effect, but that did not avoid the policy or make 
it voidable, and it was competent for the insured later to name his 
brother as beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


Certiorari to Court of Civil Appeals. 

Action by Edward D. Sharp against the Soveregin Camp Woodmen 
of the World. Certiorari to review decree of the Court of Civil Appeals, 
reversing the chancellor’s decree for defendant. Writ granted, and decree 
of the Court of Civil Appeals modified and affirmed. 


Jno. H. Lechleiter, of La Follette, J. M. Anderson and B. H. Little- 
ton, both of Nashville, and W. P. Cooper, of Shelbyville, for Complainant. 
Pendleton & De Witt, of Nashville for Defendant. 


HOME BENEFIT ASS’N or ANGELINA County vs. JORDAN. 


(No. 125.)* 
(Court of Civil Appeals of Texas. Beaumont.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACTS 
—CONSTRUCTION. 


Insurance contracts should be literally construed. 
(For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACTS 
—CONSTRUCTION. 

Where questionable language arises in the constitution and by-laws of 
an insurance association and one may be repugnant to another, courts 
will always construe the discrepancy to the benefit of the insured. 

(For other cases, see Insurance, Cent. Dig. § 66; Dec. Dig. § 54.) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACTS 
—NOTICE OF ASSESSMENT—CONSTRUCTION — “NOTIFY.” 


Where the constitution of a mutual benefit association which levied assess- 
ments only upon death of a member required the secretary to notify 
by postal card all members liable, the word “notify” should be con- 
strued “to make known,” so that, where the insured failed to receive 
a postal card mailed by the secretary, notifying him of an assessment, 
such failure excused insured’s failure to pay the assessment, and his 
beneficiary could recover. Citing Words and Phrases, 4845. 

(For other cases, see Insurance, Cent. Dig. § 433; Dec. Dig. § 195[2].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Notify.) 


* Decision rendered, Nov. 2, 1916. Rehearing denied, Dec. 14, 1916. 191 
S. W. Rep. 725. 
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Appeal from District Court, Angelina County; L. D. Guinn, Judge. 

Action by Mrs. W. R. Jordan against the Home Benefit Association of 
Angelina County. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Denman & Thomas, of Lufkin, for Appellant. 
W. J. Townsend, Jr., of- Jacksonville, for Appellee. 


GRAND LODGE, COLORED KNIGHTS OF PYTHIAS, er 
AL. vs. HORACE. (No. 7258.)* 


(Court of Civil Appeals of Texas. Galveston.) 


2. INSURANCE—FRATERNAL INSURANCE—AMOUNT RECOV- 
ERABLE. 

Where an endowment policy issued by a fraternal order provided for a 
payment of $300 should death occur during the first twelve months of 
membership, based on the date of the policy, $400 should it occur after 
the first twenty-four months, and $500 should it occur after the first 
thirty-six months, and provided that if the holder of the policy should 
be suspended and reinstated, he should be classed as a new member, 
the beneficiary was entitled to recover, on the death of insured, who 
was suspended, reinstated, and died within twelve months thereafter, 
only $300. 

(For other cases, see Insurance, Cent. Dig. §§ 1961, 1962; Dec. Dig. § 
791[1].) 


Appeal from Austin County Court; C. G. Krueger, Judge. 

Suit by Alice Horace against the Grand Lodge, Colored Knights of 
Pythias, and others. From a judgment for plaintiff, defendants appeal. 
Judgment reformed and affirmed. 


L. D. Brown, of La Grange, for Appellants. 
W. I. Hill and C. C. Glenn, both of Sealy, for Appellee. 


* Decision rendered, Dec. 12, 1916. Rehearing denied, Jan. 25, 1917. 191 
S. W. Rep. 398. 
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FIRE, TORNADO, ETC. 


COURT OF APPEALS OF KENTUCKY. 


SPRINGFIELD FIRE & MARINE INS. CO. 
VS. 


SNOWDEN.* 


. INSURANCE—CONTRACT—PRESUMPTIONS. 

W here insured ordered and paid for and an insurance agent agreed to 
write and leave for him in the bank an insurance policy on certain 
property, for a certain amount, nothing being said or apparently con- 
sidered in regard to .other insurance, the request and assent to writing 
a certain amount of insurance constituting the entire contract, it 
could not be presumed that the insured contemplated that the policy, 
when prepared, should contain anything other than the terms agreed 
upon, at least as to stipulations or policy provisions not required by 
law. 


(For other cases, see Insurance, Cent. Dig. §§ 313, 354; Dec. Dig. § 155.) 


4, INSURANCE— APPLICATION STATEMENTS — ACCEPTANCE 
OF POLICY. 

Where insured merely ordered insurance on certain property which the 
agent said he would write and leave for him with a bank, the policy 
was not avoided by its stipulation that it should be avoided by exist- 
ing insurance, where there was no fraud and the insured had not 
taken the policy from the bank when the loss occurred, Ky. St. § 639, 
providing that all statements or descriptions in any application shall 
be deemed representations and not warranties, etc., not applying, for, 
although placing the policy in the bank was a technical delivery, 
there was no such acceptance of it as waived insured’s right to a policy 
in accordance with his contract, or showed he took the policy as a con- 
summation of his contract. 

(For other cases, see Insurance, Cent. Dig. §§ 222-224, 229, 230; Dec. Dig. 
§ 136[5].) 


INSURANCE—INSURANCE CONTRACT—REFORMATION. 

The written evidence of a contract of insurance may be rectified so as to 
make it conform to the real agreement if the mistake is mutual or 
there is a mistake on one side and fraud on the other. 

(For other cases, see Insurance, Cent. Dig. §§ 266, 269; Dec. Dig. § 143[3].) 


Appeal from Circuit Court, Jessamine County. 

Action by S. N. Snowden against the Springfield Fire & Marine In- 
surance Company. From judgment for plaintiff, defendant appeals. Af- 
firmed. 


Gordon & Laurent, of Louisville, John H. Welsh, of Nicholasville, 
and F. M. Drake, of Louisville, for Appellant. 

N. L. Bronaugh, and Bronaugh & Bronaugh, both of Nicholasviile, for 
Appellee. 


* Decision rendered, Feb. 2, 1917. 191 S. W. Rep. 439. 
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Hurt, J. 

The appellee, S. N. Snowden, is a farmer and resides about 
four miles from Nicholasville, and previous to the 6th day of 
March, 1915, had carried insurance against fire upon his prop- 
erty, in the Boston Insurance Company and the Henry Clay Fire 
Insurance Company. The first-named company ceased to do 
business in the community in which appellee lived, but he then 
had a policy of insurance upon his property in the latter com- 
pany, which insured his dwelling house against fire in the sum 
of $1,500, and his household and kitchen furniture against fire 
in the sum of $500. He desired insurance to take the place of 
that which he had lost when the Boston Insurance Company 
withdrew and ceased to do business in the community. He went 
to the office of an agent of appellant, who was a bank cashier 
in Nicholasville, and stated to him that a company which had 
been insuring his property against loss or damage from fire had 
ceased to do business in the territory, and that he wanted to secure 
some insurance, in place of that which he had carried in the 
retiring company, and wanted to negotiate with the agent, looking 
to the making of a contract with the company which he rep- 
resented to insure his property against fire. The agent signified 
his readiness to negotiate with him, and when the rates were 
mentioned, the appellee said that he desired to confer with the 
agent of another company in the town, with reference to the 
rates, and the agent said to him that he would find all the rates 
to be the same. The appellee, however, went out of the office 
for a little while, and when he returned he announced to the 
agent that he would contract with him. The agent then in- 
quired of him upon what property he desired the insurance and 
about what amount represented three-fourths the value of the 
property, and the appellee gave the information desired. The 
agent then said to appellee that he would write the policy, and 
that it would be there in the bank for him: “Well, the policy 
will be issued and in force from to-day.” ‘The appellee paid the 
premium and went away. The agent, having some other matter 
in hand, did not at once prepare the policy, but during that day 
prepared the policy and put it in the vault of the bank for 
appellee. The insurance agreed upon, and for which the policy 
was made out, was $2,500 upon the appellee’s dwelling, $450 
upon his household and kitchen furniture and other personal 
property in the dwelling, $150 upon a smoke house, and $50 
upon a buggy house. The foregoing seems to have been the 
entire contract as agreed upon by the agent and appellee. The 
agent did not make any inquiries as to the title to the property, 
the incumbrances thereon, or whether there was then any other 
insurance upon the property, and the insured made no repre- 
sentations in regard to it, in one way or the other, except as to 
what, in his opinion, amounted to three-fourths of the value of 
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it. He made no concealments of any kind in regard to it. The 
agent testifies, but does not state whether or not he had any 
knowledge of the fact, that there was other insurance upon the 
property at the time, but the inference from what he says is to 
the effect that he did not have such knowledge. The policy re- 
mained in the bank for thirty-eight days, or until after the 
property was destroyed by fire, when it was given to appellee, and 
he was also informed that the appellant would not pay the loss, 
or any part of it, because of the existence of the following clause 
in the printed portion of the policy, and upon the second page 
of it:— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void, if the assured 
now has or shall hereafter make or procure any other contract 
of insurance, whether valid or not, on the property covered, in 
whole or in part, by this policy.” 

The insured instituted an action upon the policy to recover 
of appellant its ratable portion of the damages, and, in defense 
of the action, the appellant relied upon the foregoing stipulation 
as avoiding any recovery. The appellee contended that the stipu- 
lation was not a part of the contract, which he had entered into 
with the appellant for the insurance, and asked that the policy 
be reformed so as to conform to the contract, which he had 
made, and for a recovery against appellant for its ratable portion 
of the damages. The action was tried by the court, without the 
intervention of a jury, and a judgment was rendered by which the 
stipulation in question was eliminated from the policy, and a 
recovery adjudged in favor of appellee, and from the judgment 
the appellant has appealed. 

That prior insurance was carried upon the property by the 
Henry Clay Fire Insurance Company, and that it was, in effect, 
at the time appellant made the contract of insurance sued on, 
and that appellee did not inform the appellant’s agent of that 
fact is admitted. ‘That the application for the insurance was by 
parol, and that appellant’s agent made no inquiries of appellee 
with reference to any existing insurance upon the property, and 
that he did not make any statements in reference thereto is also 
admitted. It is not contended that the agent had any knowledge 
of the existence of the prior insurance. It does not appear that 
appellee knew that such a fact was one material to the risk, and 
it is not contended that he fraudulently made any concealment 
of any kind. It is proven, conclusively, that appellee had no 
knowledge of the fact that such stipulation was in the policy until 
after his property was burned. It is also admitted that, so far 
as the negotiations between the agent and appellee went, the 
stipulation was not agreed upon as a part of the contract. It 
is also admitted that the agent did not inform appellee that any 
such stipulation was to be in the policy, and he never saw the 
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policy until after the loss. The amount of the recovery, if 
appellant is at all liable, is not complained of, and hence the only 
thing to be determined is whether the policy is void and un- 
enforceable because of the stipulation in it with reference to the 
prior insurance, and that it was not agreed in writing that 
appellee might have insurance upon the property other than that 
provided for in the policy sued on. 

In cases of Manhattan Insr. Co. vs. Stein, etc., 68 Ky. (5 Bush) 
652, and Baer vs. Phoenix Insr. Co., 4 Bush 242; Stevenson vs. 
Phoenix Insr. Co., 83 Ky. 7, 4 Am. St. Rep. 120, and other cases 
in line with them, are relied upon as holding that such a stipu- 
lation in a policy of fire insurance is valid and enforceable, and 
that a breach of the condition renders a contract of insurance 
unenforceable. A reference to these cases develops the fact that 
it was not a matter of controversy in them as to whether the 
stipulation was a part of the contract, and no such state of facts 
was presented in either of them as is presented in this case. It 
was admitted in those cases, so far as the opinions indicate, that 
the stipulation against any other insurance was a part of the 
contract. In the instant case, the contract was orally made, but in 
contemplation, however, that it was to be reduced to writing, 
and, when so reduced, it, doubtless, should be held that the ne- 
gotiations were merged in the written instrument. 


[1-3] It is elementary to say that in order to make a contract 
there must be an agreement. In fact, there cannot be a contract, 
unless all parties to the negotiations mutually assent. There 
must be an intention common to both, or all, who are bound. 
This intention must be made known by the words used by them 
when the assent is given. The intention must be communicated, 
and what is communicated and assented to is the contract. In 
other words, there must be a meeting of the minds of the parties 
in agreement. The things the minds agree upon is the contract. 
In the instant case, the things about which the minds of the 
parties met, and the things agreed upon were that the appellant 
agreed to insure the dwelling of appellee, in consideration of $28 
then and there paid to it by appellee, in the sum of $2,500; the 
contents of the dwelling in the sum of $450, his smoke house in 
the sum of $150, and his buggy house in the sum of $50, against 
loss and damage by fire, at any time between the 6th day of 
March, 1915, and the 6th day of March, 1916. There is no 
pretense that it was ever considered, much less agreed upon, that, 
if there was any other insurance upon the property, or if appellee 
should thereafter contract for insurance upon it, appellant was 
released from its obligation to him, unless he first obtained the 
agreement of appellant that he might hold what insurance he then 
had upon the property or contract for other insurance. It seems, 
indeed, that the parties contemplated that their contract for the 
insurance should be put in writing into a policy, as a memorial 
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of the contract, but it could not be logically held that they agreed | 
that any conditions should be embraced in the writing, other than 
those agreed upon, when the proof is in no wise conflicting as 
to the agreement, nor can it be presumed that appellee contem- 
plated that the policy, when prepared by appellant, would con- 
tain anything other than the terms of the contract agreed upon. 
If the policy had been delivered to and accepted by him, with 
knowledge of the stipulation in it, or if he had had the policy 
under such circumstances as he ought to have known of its 
contents and failed to repudiate it, then a very different case 
would be presented. To hold that appellant, who knew what was 
in the policy, could insert into the written memorial of the 
contract a stipulation of which appellee did not know and to 
which he had not agreed and which, under the facts, would 
render it void as soon as it was issued, and then allowing appellee 
to rest in fancied security, relying upon his contract as a pro- 
tection against disaster, until after he suffers the loss against 
which he was guarding, and then to rudely break his dream of 
security by the interposition of the stipulation, would be similar 
in its effects in lulling one into a belief in his perfect safety and 
then assailing him from ambush. Placing the policy in the bank 
to be held for appellee was, indeed, a technical delivery. How- 
ever, in the case of Franklin Fire Insr. Co. vs. Hewett, Allison, 
etc., 3 B. Mon. 231, Hewett, Allison, etc., sought a rectification 
of a fire insurance policy, which the insurance company had 
issued to them, so as to make it conform to the contract which 
they had made with the company for the insurance, and a re- 
covery upon it in accordance with its conditions when rectified. 
The receipt for the premium in part and the parol testimony 
proved that it was agreed that the insurance policy should cover 
loss by fire of goods, which the insured held on consignment as 
commission merchants, although the receipt for the premium 
provided that the policy was to be “on the terms and conditions 


of the policies issued by the Franklin Fire Insurance Company 
of Philadelphia.” 


When the policy was issued, one of the conditions in it was 
that goods held in trust or on commission were to be insured as 
such, otherwise the policy would not cover such goods. The 
policy, according to its terms, covered only such goods as were 
the property of the insured. A loss having occurred of goods 
held on commission, the suit was instituted to recover for the 
loss, and to reform the contract so as to cover such goods, in 
accordance, as it was claimed, with the contract for the insurance. 
The policy had been delivered to a clerk of the insured four or 
five months before the loss, but it was proven that it had not 
been seen or examined by the insured until after the loss, when 
it was for the first time learned by them that it did not conform 
to their contract for the insurance. This court held that, in- 
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asmuch as the insured had never seen the policy until after the 
loss, there was no such acceptance of it as would prove that they 
had waived the original contract, or taken the policy as a con- 
summation of it; while holding that the carelessness of the in- 
sured was great in not having examined the policy, that it was 
not sufficient to forfeit their rights under the contract, as they 
had the receipt for the premium, which evidenced the contract 
for the insurance, “and as they had no reason to anticipate a 
variance from it in any policy, which had been or might be 
furnished, and it is, moreover, by no means certain, nor even 
very probable, that, had they inspected the policy, they would 
have at once detected the variance, or become aware of its im- 
portance, until they had demanded payment of it.” The relief 
sought in the action was granted. To avoid the force of the 
contention that the stipulation relied upon by appellant in the 
instant case was not a part of the contract between it and appellee 
for the policy of insurance, it is insisted that, where nothing is 
said in the application and contract upon which the policy is 
issued as to the terms of the policy, the law will conclusively 
presume that the parties contemplated the usual form of policy, 
and that the usual form of policy embraces such a stipulation 
as is here relied upon. 


It is also insisted that the policy in question is the form which 
the insurance rating board requires to be issued upon all farm 
property, and for that reason the appellee was obliged to have 
contracted for the policy with the understanding that it should 
embrace the stipulation. With reference to the latter contention, 
it appears from the testimony of the agent that the yellow sheet, 
which is pasted onto the policy, is what is required by the insur- 
ance board. The yellow sheet does not contain the stipulation in- 
sisted upon as a part of the contract. It is embraced in the 120 
lines of fine type upon the second page of the policy. If such a 
condition was required in every policy of fire insurance by a 
statute or by a regulation of some governmental authority having 
power to prescribe and require the regulation, then it would be 
presumed that the insured, when contracting for insurance, had 
done so with knowledge that such condition would be in the 
policy without anything said in reference to it, but the argument 
loses its force in the absence of any statute or governmental 
regulation requiring the stipulation to be a part of every con- 
tract of insurance. As to the contention that the law will pre- 
sume, in the absence of any express agreement to the contrary, 
that the policy is to be in the usual form, it cannot be said as a 
matter of law to what extent it is usual or unusual for con- 
tracts of insurance merged into policies to contain the stipulation 
relied upon as a part of the contract. The evidence is not 
directed to the proof of the fact that policies usually contain the 
stipulation or to what extent they do so. It might be said as a 
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matter of common knowledge that many policies contain the 
stipulation and many do not, and that in some there is in- 
corporated a condition which requires the taking out of additional 
insurance upon the subject of the policy. Cases are cited from 
several jurisdictions which seem to uphold the contention of 
appellant, and some of them go to the extent of holding that, 
where a contract of insurance does not contain nor mention 
. such a stipulation, and where a policy of insurance was not 
even issued, the insured was bound by such stipulation, although 
not in the contract, and if he had any other insurance upon the 
property at the time or thereafter obtained any other, and 
although entirely free from any fraudulent concealment or pur- 
purpose, he must forfeit his contract in the event of a loss. With- 
out entering into a discussion of the soundness of such a principle, 
under the circumstances of the cases cited, suffice it to say that 
the doctrine has never prevailed in this jurisdiction, and there 
does not appear any good reason to now adopt it. In Clark, etc., 
vs. Mfg. Ins. Co., 8 How. 255, 42 L. Ed. 1061, it was said :— 


“But the relation of the parties seems entirely changed if the 
insurer asks no information and the insured makes no repre- 
sentations. * * * The governing test on it must be this: 
It must be presumed that the insurer, has in person or by agent, 
in such a case, obtained all the information desired as to the 
premises insured, or ventures to take the risk without it, and that 
the insured, being asked nothing, has a right to presume that 
nothing on the risk is desired from him. * * * But when 
representations are not asked nor given, and with only this gen- 
eral knowledge the insurer chooses to assume the risk, he must, 
in point of law, be deemed to do it at his peril.” 


In line with Clark, etc., Manufacturers’ Ins. Co., supra, are 
Strong vs. Manufacturers’ Ins. Co., 10 Pick. (Mass.) 40, 20 Am. 
Dec. 507; Hartford Protective Ins. Co. vs. Harmer, 2 Ohio St. 
452, 59 Am. Dec. 684; Arthur vs. Palatine Ins. Co., 35 Or. 27, 
57 Pac. 62, 76 Am. St. Rep. 450. 

This conclusion seems to have been somewhat similar to the 
view taken by this court in Hartford Insurance Co. vs. Haas, 
87 Ky. 531, 9 S. W. 720, 10 Ky. Law. Rep. 573, 2 L. R. A. 64, 
when it said :-— 

“We are not disposed to adjudge that such contracts, shingled 
over with stipulations that are practically deceptive, * * * 
are binding on the ignorant and illiterate, when guilty of no 
fraud or misrepresentation, but have trusted alone to the superior 
knowledge of the agent who undertakes to make such an appli- 
cation or to issue such a policy as will meet the requirements 
of the company he represents. The statements embodied in the 
policy issued under such circumstances, if false or erroneous, 
should be regarded as the act of the insurer.” 

Vol. XLIX—29. 
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[4] It is apparent that section 639, Kentucky Statutes, which 
provides that :— 

“All statements or descriptions in any application for a policy 

of insurance shall be deemed and held representations and not 
warranties; nor shall any misrepresentations, unless material or 
fraudulent, prevent a recovery on the policy” 
-—has no application to the facts of the instant case, although it 
was held in Hartford Fire Insurance Co. vs. McClain, 85 S. W. 
699, 27 Ky. Law. Rep. 461, that this section of the statutes ap- 
plied to policies as well as to applications for them, and that 
stipulations in the policy itself as to the title or interest, although 
not signed by the insured, amounted to representations by the 
applicant of such facts, when he has received and accepted the 
policy. But, as was said in Franklin Insurance Co. vs. Hewitt, 
Allison, ete., supra, there was no such acceptance of it in the 
instant case as would prove that appellee had waived the right to 
have a policy, in accordance with his contract or had taken the 
policy as a consummation of it. It has been consistently held that 
where, in an application for insurance, the applicant voluntarily 
or in answer to inquiries makes statements and the fact about 
which he makes the statements is a material one to the risk, and 
the statement is untrue, the policy may be avoided, although the 
applicant did not know that his statements were untrue and had 
no fraudulent intent to mislead or deceive. In the instant case, 
however, there were no statements made, either voluntarily or 
in answer to inquiries, of which there is any complaint, and 
although under such a state of facts a concealment can rarely 
be complained of, the appellant complains that appellee did not 
voluntarily, without inquiry being made and without knowledge 
that it was desired, divulge to it the fact that there was already 
other insurance upon the property. Treating a stipulation in a 
fire insurance policy, to the effect that the policy was void if at 
the time it was issued there was an incumbrance upon the prop- 
erty, as a representation of the insured, this court has held that 
in such a state of facts, if no inquiry is made no answer given 
concerning an incumbrance and no voluntary statement made 
by the applicant touching the incumbrance, the policy will not 
be declared void or unenforceable, unless the fact of the in- 
cumbrance is material to the risk and the applicant fraudulently 
failed . disclose the fact of the incumbrance. Niagara Fire Insr. 
Co. vs. a 162 Ky. 665, 172 S. W. 1090; Niagara Fire Insr. 
Co. vs. Layne, 170 Ky. 339, 185 S. W. 1136; Fireman’s Fund 
Insr. Go, vs. Meschendorf, 14 Ky. Law Rep. 757; Lancaster 
Insr. Co. vs. Monroe, 101 Ky. 12, 39 S. W. 434, 19 Ky. Law Rep. 
204; Sun Mutual Insr. Co. vs. Crist, 39 S. W. 837, 19 Ky. Law 
Rep. 305; Phoenix Insr. Co. vs. Phillips, 16 Ky. Law Rep. 122; 
Continental Insr. Co. vs. Ford, 140 Ky. 406, 131 S. W. 189. 


In Vankirk vs. Citizens’ Insr. Co. of Pittsburg, 79 Wis. 627, 
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48 N. W. 798, the Supreme Court of Wisconsin held that, where 
the insured was not questioned as to incumbrances upon his 
property, and did not fraudulently conceal the fact, the existence 
of a mortgage upon the property would not invalidate the policy, 
although there was a stipulation in the policy to the effect that 
such an incumbrance would render it void. The same view was 
taken by many other courts, as in O’Brien vs. Ohio Insr. Co., 
52 Mich, 132, 17 N. W. 726; Alkan vs. New Hampshire Insr. 
Co., 53 Wis. 136, 10 N. W. 91; Insr. Co. of North America vs. 
Bachler, 44 Neb. 549, 62 N. W. 911; Guest vs. New Hampshire 
Fire Insr. Co., 66 Mich. 98, 33 N. W. 31; Washington Mills vs. 
Weymouth, etc., 135 Mass. 503; Trade Insr. Co. vs. Barracliff, 
45 N. J. Law, 543, 46 Am. Rep. 792; Tiefenthal vs. Insr. Co., 
53 Mich. 306, 19 N. W. 9; Humble vs. German Alliance Co., 
85 Kan. 140, 116 Pac. 472, Ann. Cas. 1912D, 630. The same is 
the teaching of the text-writers. Wood on Insurance, vol. 1 (2d 
Ed.) 517; May on Insurance, vol. 1, § 166. ‘he same rule, it 
seems, should apply when the stipulation regards existing insur- 
ance as when it regards an existing incumbrance. However, 
with the view we have taken of this case that the stipulation was 
not a part of the contract, and that there was no fraudulent con- 
cealment of anything to obtain the contract, and that there was 
no such acceptance of the policy by insured as written as for- 
feited his right to rely upon his original contract for a policy 
consistent with such contract, the appellant cannot interpose the 
stipulation to avoid the policy. 

[5-7] 2. There is no reason why the written evidence of an 
insurance contract may not be rectified so as to make it conform 
to the real agreement, as may the written memorial of any other 
contract. Such a contract is not within the statute of frauds, 
and may exist and be enforceable without the issual of a policy, 
and in the instant case was fully completed and in force before 
the policy:was issued. Wood on Insurance, § 20; Phoenix vs. 
Spiers, etc., 87 Ky. 285, 8 S. W. 453, 10 Ky. Law. Rep. 254; 
Franklin Marine & Fire Insr. Co. vs. Drake, 2 B. Mon. 47; 
Franklin Fire Ins. Co. vs. Hewitt, etc., 3 B. Mon. 231. There is 
no disagreement in the evidence as to what the contract, in the 
instant case, was, and it is perfectly certain that the stipulation 
relating to existing insurance was not embraced in the contract. 
Truly, the evidence to warrant the reformation of a policy must 
be clear and convincing. As before stated, there is not any dis- 
agreement as to the facts of the case, in any regard. The agent’s 
statement of the terms of the contract does not embrace the 
stipulation. He does not give any explanation of the reason for 
its being embraced in the policy. As any other instrument, which, 
by reason of inadvertence, accident, or mistake, fails to truly set 
forth the terms of the contract, it may be reformed so as to con- 
tain the real agreement if the mistake is mutual or there be 
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mistake upon one side and fraud upon the other. 14 R. C. L. 902. 
The evidence was sufficient to sustain the finding of the court 

as to the facts, and the principles of law applied seem to be 

correct. 

The judgment is therefore affirmed. 





SUPREME COURT OF NEW YORK. 


AppeLLaATE Division, First DEPARTMENT. 


CORN NOVELTY. CO., INc., 
vs. 


NORWICH UNION FIRE INS. SOC., Ltp., or Norwicu, ENGLAND.* 


1. INSURANCE — ACTION — FRAUDULENT PROOFS OF LOSS — 
EVIDENCE. 

In an action upon fire insurance policies, evidence held to sustain the in- 
surer’s claim of a fraudulent exaggeration of the amount of the loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1723, 1724, 1726, 1727; Dec. 

Dig. § 665[7].) 




















Appeal from Trial Term, New York County. 

Action by the Corn Novelty Company, Inc., against the Norwich Union 
Fire Insurance Society, Ltd., of Norwich, England. From an order grant- 
ing plaintiff's motion to set aside the verdict and for a new trial defendant 
appeals. Order reversed, motion denied, and verdict reinstated. 


Argued before Clarke, P. J., and McLaughlin, Scott, Page, and 
Davis, JJ. 


Robert J. Fox, of New York City, for Appellant. 
Arthur C. Mandel, of New York City, for Respondent. 


Davis, J. 

The plaintiff recovered a verdict for $100. It thereupon 
moved to set aside the verdict for inadequacy, and grant a new 
trial. The court granted the motion on the ground that there 
was no basis for the verdict and that it was an arbitrary guess. 
The defendant, being satisfied with the verdict and having made 
no motion on the verdict, appeals from the order setting aside 
the verdict and granting the new trial. 

The action is one of six brought to recover for loss by the 
same fire on six standard form fire insurance policies. By stipu- 
lation the disposition of the other five actions was made to de- 
pend upon the result in this action. The verdict for $100 there- 





* Decision rendered, Jan. 26, 1917. 162 N. Y. Supp. 1020. 
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fore means verdicts for $600 on the whole loss under the six 
policies. 

The plaintiff corporation was a manufacturer of glass domes 
in the rear of 17 John street, New York City. A fire occurred in 
those premises in the nighttime of April 10, 1913. The alleged 
loss related to glass domes, machinery, and dies for making 
jewelry. 

The plaintiff filed his proofs of loss containing the following 
statement :— 

Loss 
Sound Value. or Damage. Insurance. 
$4,303.00 $3,158.24 $3,150.00 
Machinery and Fixtures... 3,358.50 1,896.50 2,700.00 
Patterns 2,937.00 2,937.00 2,650.00 


$10,598.50 $7,991.74 $8,500.00 


The defendant’s policy is for $1,500; $500 on each of the 
items of stock, machinery, and patterns. The total amount of 
loss, as shown by the schedules forming part of the proofs of 
loss, is $7,436.48, and the proportionate amount of loss claimed 
against the defendant is $1,309.93. This claim was further re- 
duced because at the trial the plaintiff offered no evidence what- 
ever as to the stock claimed in his proof of loss to have been 
totally destroyed, amounting to $1,855.52. Thus ultimately the 
claim against all the companies became $5,800, instead of 
$7,436.48, and against this particular defendant $1,057.98, in- 
stead of $1,309.93. 

The defendant refused to pay the claim on the ground that it 
was fraudulent, and in its answer it sets up two defenses: (1) 
Fraudulent exaggeration of the amount of the loss; and (2) 
support of the claim by fraudulent bills purporting to represent 
purchases of patterns, molds, and templates, which under the 
terms of the policy avoided it. 

[1] The evidence clearly shows that fictitious bills were filed 
by plaintiff with the defendant in support of the plaintiff’s claim. 
These bills, four in number, were given to defendant’s account- 
ant by Corn, the president of the plaintiff, and purported to show 
that plaintiff had purchased from F. W. Zeidler before the fire 
$1,200 worth of patterns, molds and templates. Zeidler took the 
stand and testified that the bills were fictitious, made after the 
fire at the request of one Hirsch, and taken away by Hirsch, a 
stockholder of the plaintiff company, and a friend of its president, 
Corn. The president, Corn, denied any knowledge of the falsity 
of the bills, but such knowledge may fairly be imputed to him 
from the fact that he verified the proofs of loss, and the amounts 
of these bills are exactly set forth in the proofs of loss, and 
the bills were used in making up the proofs of loss. The evidence 
on this point tends strongly to show that the president, Corn, 
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knew that the proofs were false in this respect; Hirsch was not 
called. It also appears that plaintiff made a claim for loss on 
stock burned out of sight amounting to $1,855.52. On the trial 
this claim was entirely abandoned. This fact is impressive and 
significant on the question of fraud and points strongly in that 
direction. It also appeared that much of the machinery on which 
a loss was claimed had been through two other fires on January 
26, 1912, and April 6, 1912, respectively, in the same building in 
which this fire occurred, and had then suffered water damage. 

With all this evidence bearing upon the fraudulent character 
of the claim, the jury found a verdict in favor of plaintiff for 
$100, which, as already stated, was set aside on motion of plaintiff 
for inadequacy. 

[2,3] An insufficient or inadequate verdict implies that the 
evidence entitles the plaintiff to some verdict and that the jury 
so determined. Inadequacy of amount, coupled with the right 
to a verdict, is what gives the plaintiff a right to have the verdict 
set aside as insufficient. If the verdict in favor of the plaintiff 
is practically nominal, as here, and the evidence shows that the 
verdict should be against the plaintiff and not in its favor, the 
plaintiff has no right to have the verdict set aside as inadequate. 

In the case at bar, the trifling amount of the verdict as com- 
pared with the amount of the claim, when taken in connection 
with the clear proof of fraud, indicates that the -jury came to 
the conclusion that plaintiff's proofs of claim were false and 
fraudulent, and that plaintiff was not entitled to recover anything. 
By this verdict plaintiff has received more than it is entitled to 
under the evidence. There should have been a verdict in favor 
of defendant. Therefore, | think, plaintiff ought not to be heard 
to complain, and that it was error to grant the motion to set 
aside the verdict. In the case of Batt vs. Earle, 164 App. 
Div. 228, 149 N. Y. Supp. 623, the court, on motion of plaintiff, 
set aside a verdict for $100 in favor of plaintiff on the ground of 
insufficiency. On appeal to this court, the order was reversed 
and judgment directed for the plaintiff, thus reinstating the ver- 
dict. Justice Scott, writing for the court, said :— 

“No damages being legally recoverable, it follows that even 
the small sum awarded as damages cannot. be said to be in- 
adequate.” 

See, also, Masor vs. Jacobus, 84 N. Y. Supp. 589. 

In Fulmele vs. Forrest, 4 Boyce (Del.) 155, 162, 86 Atl. 733, 
736, Boyce, J., said :— 

“If, upon a careful consideration of all the evidence, it does 
not appear that the plaintiff is entitled to have a recovery for 
substantial damages, * * * the court should not set the 
verdict aside, but rather treat an award of nominal damages for 
the plaintiff in the nature of a verdict for the defendant.” 
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The order setting aside the verdict should be reversed, with 
costs, and the motion denied, and the verdict reinstated. Order 
filed. All concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, SECOND DEPARTMENT, 


YOUNG MEN’S LYCEUM or Tarrytown 
US. 


NATIONAL BEN FRANKLIN FIRE INS. CO. or Pittssurcnu, Pa.* 


1. INSURANCE—FIRE INSURANCE—SUBROGATION. 

When an insurance company is subrogated to the rights of a mortgagee on 
payment of the loss, in an action of foreclosure or on the bond, the 
insurance company must be made a party plaintiff, or, on refusing, a 
defendant, and may participate in the conduct of the case, and the 
owner may present the issue that the mortgage is in part paid, and 
compel the mortgagee to abide the solution of that question. 

(For other cases, see Insurance, Cent. Dig. §§ 1509, 1515, 1516; Dec. Dig. 
§ 606[2].) 


2. INSURANCE—SUBROGATION—DEFINITION. 

A legal subrogation of an insurer to the rights of a mortgagee is a succes- 
sion to his rights against the debtor by operation of law, and must be 
effected in such way as not to impair the right of the mortgagee to 
recover the full amount of its claim. 

(For other cases, see Insurance, Cent. Dig. §§ 1509, 1515, 1516; Dec. Dig. 
§ 606[2].) 


3. INSURANCE—FIRE INSURANCE—SUBROGATION. 

Under a “mortgage clause” in a policy of fire insurance, providing that 
whenever the company shall pay the mortgagee any sum for loss or 
damage under the policy, and shall claim that, as to the mortgagor or 
owner, no liability therefor existed, the company shall to the extent 
of such payment be legally subrogated to all the rights of the mort- 
gagee under all securities held as collateral to the mortgage debt, or 
may at its option pay to the mortgagee the whole principal due or to 
grow due on the mortgage, with interest, and shall thereupon receive 
the full assignment and transfer of the mortgage and securities, but 
no subrogation shall impair the right of the mortgagee to recover the 
full amount of its claim where the insurance company resisted pay- 
ment of the loss to the mortgagee, as the parties were all before the 
court, a decree of subrogation was improper in a judgment for the 
mortgagee against the company for the amount of the loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1509, 1515, 1516; Dec. Dig. 
§ 606[2].) 


4, INSURANCE—FIRE INSURANCE—WARRANTY. 
Where a fire insurance policy expressly stipulated as a condition of the 
contract that the property was located not over 500 feet from a public 


* Decision rendered, Feb. 2, 1917. 163 N. Y. Supp. 226. 
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fire hydrant, such stipulation was a fact and condition affecting the 
risk. 


(For other cases, see Insurance, Cent. Dig. §§ 652-655; Dec. Dig. § 286.) 


5. INSURANCE—FIRE INSURANCE—RIGHTS OF MORTGAGEE. 


If an agreement under mortgage clause of a fire insurance policy was 
merely that any loss should be payable to the mortgagee the mortgagee 
could claim payment only pursuant to the terms of the policy. 

(For other cases, see Insurance, Cent. Dig. § 571; Dec. Dig. § 271.) 

6. INSURANCE—FIRE INSURANCE—PROTECTIVE WARRANTY 
—MORTGAGEE. 

Where a policy of fire insurance contained a protective warranty that the 
insured represented that the property was located not over 500 feet 
from a public fire hydrant and the mortgage clause attached to and 
made a part of the policy by its terms contained a provision that the 
policy shall not be invalidated by any act or neglect on the part of 
the mortgagor, as a warranty is not an act or neglect, which would be 
something actually done or a duty omitted or imperfectly done, the 
mortgage clause must be read in connection with the rest of the 
policy, of which it is made a part, and all conditions that are con- 
sistent with it, so that the protective warranty, which preceded the 
mortgage clause in the policy, is applicable to a mortgagee. 

(For other cases, see Insurance, Cent. Dig. § 571; Dec. Dig. § 271.) 


Appeal from Trial Term, Westchester County. 

Action by the Young Men’s Lyceum of Tarrytown against the Na- 
tional Ben Franklin Fire Insurance Company, of Pittsburgh, Pa. From 
a judgment for plaintiff, both parties appeal, and defendant appeals from 
an order denying a motion for new trial.. Judgment and order reversed, 
and new trial ordered. 


Argued before Jenks, P. J., and Thomas, Carr, Stapleton, and Put- 
nam, JJ. 


Joseph B. Thompson, of White Plains, for Plaintiff. 
William D. Murray, of New York, for Defendant. 


THoMAS, J. 

[1] The defendant issued to landowners a policy dated 
March 2, 1915, insuring to the amount of $5,000 against loss by 
fire, buildings which are described as “situated off Taxton road, 
about 50 feet from East Irvington road, East Irvington, West- 
chester County, New York.” There is a warranty that the 
“property is located not over 500 feet from a public fire hydrant.” 
The question is whether the warranty affects the plaintiff, a 
mortgagee. The policy carries an undated rider, called a “mort- 
gage clause,” to the effect that the “loss or damage, if any, 
under this policy, shall be payable” to the plaintiff, “mortgagee, 
* * * as interest may appear.” After some stipulations and 
provisos, later noticed, are the words “Attached to and forming 
part of policy No. 648304.” The mortgagee clause has a pro- 
vision that the insurance— 
“shall not be invalidated by any act or neglect of the mortgagor 
orowner, * * * nor by any foreclosure or other proceedings 
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or notice of sale relating to the property, nor by any change in 

the title or ownership of the property, nor by the occupation of 

the premises for purposes more hazardous than are permitted by 

this policy: Provided, that in case the mortgagor, or owner shall 

meget to pay any premium due under this policy, the mortgagee 
* * shall, on demand, pay the same.* 

Then follows a proviso that the mortgagee shall pay premiums 
for increased hazard that shall come to his knowledge. There 
is a right reserved to cancel the policy on terms stated. Then 
follows :— 


“Whenever this company shall pay the mortgagee [or trustee] 
any sum for loss or damage under this policy, and shall claim 
that, as to the mortgagor or owner, no liability therefor existed, 
this company shall, to the extent of such payment, be thereupon 
legally subrogated to all the rights of the party to whom such 
payment shall be made, under all securities held as collateral to 
the mortgage debt, or may, at its option, pay to the mortgagee 
[or trustee] the whole principal due or to grow due on the mort- 
gage, with interest, and shall thereupon receive the full assign- 
ment and transfer of the mortgage and of all such other securities ; 
but no subrogation shall impair the right of the mortgagee [or 
trustee] to recover the full amount of its claim.” 

There was a fire, with a loss of $2,500, which, applied on the 
mortgage, would leave unpaid $2,000. The court gave judgment 
for the amount alleged to be due on the policy, and decreed that, 
upon paying the same, the “defendant shall to the extent of such 
payment be subrogated to all the rights of the plaintiff under the 
bond and mortgage.” 

When the plaintiff rested, the defendant’s counsel said, “I offer 
now to pay the mortgagee upon being subrogated to the extent 
of our payment,” and upon the court saying, “I will recite in the 
judgment that you are subrogated,” answered, “That will be 
satisfactory to us.” If, then, the court was not in error in de- 
creeing subrogation, defendant cannot complain. But plaintiff 
insists that it is entitled to judgment for the loss without pro- 
vision for subrogation. The defendant pleads that the policy 
is void, because there appears on its face, as if stamped thereon 
in red ink, the following :— 

“In consideration of the reduced rate at which this policy is 
written, it is expressly stipulated and made a condition of this 
contract that at the time when this policy is issued the property 
is located not over five hundred feet from a public fire hydrant, 
and within 1% miles from a regularly organized and equipped 
volunteer or paid fire department station.” 

Just below the same is the following, printed as a part of the 


“This policy is made and accepted subject to the foregoing 
stipulations and conditions, and to the following stipulations 
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and conditions printed on back hereof, which are hereby specially 
referred to and make a part of this policy, together with such 
other provisions, agreements, or conditions as may be indorsed 
hereon or added hereto.” 

Many printed provisions are indorsed on the policy. The com- 
plaint shows that the protective warranty as to the fire hydrant 
was untrue. The plaintiff alleged that the protective warranty 
clause was not on the policy when issued. But, as the court 
ruled that clause did not affect the mortgagee, disputed questions 
of fact were not pursued. If the decree of subrogation is justi- 
fied, the insurer, upon payment of the loss to the mortgagee, 
becomes with it a tenant in common in the ratio of the amount 
paid to the whole mortgage. In that case, in an action of fore- 
closure or on the bond, the insurance company must be made a 
party plaintiff, or, refusing that, a defendant, and may partici- 
pate in the conduct of the case. The owner may present the 
issue that the mortgage is in part paid. The mortgagee must 
abide the solution of that question, however it may delay or 
diminish recovery. It may be answered that the mortgagee m: ide 
its contract and should abide the inconvenience of it. The words 
are that :— 

“This company shall, to the extent of such payment, be there- 
upon legally subrogated to all the rights of the party to whom 
such payment shall be made, under all securities held as col- 
lateral,” etc. 

It chances that an action is pending. But the company could, 
and if liable should, pay without suit. Could it then demand 
assignment of a pro tanto interest in the mortgage? If it could 
not, it should have no better right after erroneously refusing 
payment. 

[2] What is legal subrogation? To that the stipulation com- 
mits the parties. It is a succession to rights against the debtor 
by operation of law, but it must be effected in such way as not 
to “impair the right of the mortgagee * * * to recover the 
full amount of its claim.” Such also is the stipulation. The 
question was discussed in O’Neil vs. Franklin Fire Insurance Co., 
169 App. Div. 313, 145 N. Y. Supp. 432, affirmed 216 N. Y. 692, 
110 N. E. 1045. There the stipulation between the mortgagee 
and insurer was similar to that in question. The court said :— 

“This clause should not be construed to vest in the insurance 
company the right to subrogation upon the mere assertion of 
claim, unfounded in fact, and such was not the intent or purpose 
of the clause in question. The claim which it may assert must 
be a valid and well-founded claim, and so it has been held 
in construing mortgagee clauses identical with this.” 

[3] The parties were all before the court, and the litigation 
was intended to be in such form that all questions could be de- 
termined. In any case, a court of equity should not, under the 
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present state of facts, associate the defendant with the plaintiff 
in the ownership of the mortgage. If the defendant is not liable 
to the mortgagee on the mortgage, it is not entitled to subroga- 
tion. It claimed not to be liable, and enforced that issue before 
the court. After defeat, it asked to be subrogated as against the 
creditor to the very rights of the mortgagee. In other words, 
it unjustly forced the mortgagee to compel payment, and then 
asks to be favored and protected in the very judgment which, 
but for its delinquency, would not exist. Thus it would take 
advantage of its own default. Upon the assumption of liability, 
it has been rewarded for delinquency, and thereby the mort- 
gagee’s remedy against the mortgagor incumbered. In Eddy vs. 
L. A. Corporation, 143 N. Y. 311, 38 N. E. 307, 25 L. R. A. 686, 
the question arose. Eddy was the receiver of the company that 
procured the insurance upon its property, and the mortgagor of 
three several mortgages. Everson was the mortgagee, and the 
mortgagee clause was similar to the present one. See opinion 
143 N. Y. 318, 319, 38 N. E. 307, 25 L. R. A. 686. Eddy began 
the action upon the policy after loss by fire, and Everson “was 
joined as defendant in order that the whole controversy might 
as between all the parties be settled at once.” The mortgagee 
and the company served cross-answers upon each other. ‘The 
plaintiff, mortgagor, failed to recover and his complaint was dis- 
missed by the trial court— 

“because of the violation of provisions in the policies in regard 
to procuring other insurance without the companies’ consent, and 
also because of the plaintiff's permitting foreclosure proceedings 
to be commenced to foreclose certain mortgages upon the insured 
premises. 

The plaintiff did not appeal. As between the mortgagee and 
the insurance company it was decided by the trial court and the 
Appellate Division that the mortgagee could recover. It ap- 
peared, however, that the mortgagee had foreclosed upon the 
premises and under judgment sold them subsequent to the fire 
and “thereby put it out of his power to subrogate them to the 
rights which he had under the securities held by him at the time 
of the fire.” Judge Peckham writes— 

“If the insurers desired an immediate subrogation, then they 
had a right, by the terms of their contract, to pay the whole debt 
and take an assignment of the bond and mortgage and whatever 
other securities the mortgagee might have for the payment of 
his whole claim. Otherwise the insurers must wait if the 
mortgagee desire to continue the foreclosure. The right of the 
mortgagee to recover his full claim might be pretty sadly impaired 
if he had to subrogate at once, or, in other words, permit the 
insurers to collect out of his securities the very amount which 
they had paid him upon the policies issued to increase his se- 
curity.” 
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I conclude that the subrogation provision in the judgment is 
improper. 

[4] The remaining question is whether the protective war- 
ranty extends to the mortgagee. It is urged that the insurer 
could not introduce the protective warranty in a standard policy. 
A standard policy may contain “matter necessary to clearly ex- 
press all the facts and conditions of insurance on any particular 
risk not inconsistent with or a waiver of any of the conditions 
or provisions of the standard policy herein provided for.” The 
location and environment of the property were vital matters. 
They were essentials of the risk. It was of great moment 
whether there were usable water facilities for protecting the 
building. The acceptance of the risk might well depend upon it. 
When, therefore, the assured represented that the property was 
located “not over 500 feet from a public fire hydrant,” and ex- 
pressly stipulated that fact as a condition of the contract, there 
was brought into the policy a matter necessary to express clearly 
a fact and condition that affected the risk. 

[5,6] But is it binding on the mortgagee? If the agreement 
was merely that any loss should be payable to the mortgagee, 
there should be no doubt but that the mortgagee could claim 
payment only pursuant to the terms of the policy. The parties, 
insurer and mortgagee, did something more. They made agree- 
ment whereby certain conditions, that would avoid the policy as 
to the mortgagor, were selected and excluded as to the mortgagee. 
That agreement became a part of the policy. It was agreed that 
the policy “shall not be invalidated by any act or neglect of the 
mortgagor.” What is the scope of the words? They may cover 
something actually done, or a duty omitted or imperfectly done, 
but they do not fit a warranty that the property is located within 
a given distance of a fire hydrant. The warranty is not an act 
or neglect. The assured did not promise that he would so place 
a public hydrant. It was not a condition that was the subject 
of his act or neglect. His fault was in assuring the presence of 
the hydrant and making the validity of the policy dependent on 
it. In Reed vs. Firemen’s Ins, Co., 81 N. J. Law, 523, 35 
L. R. A. (N. S.) 343, it was said :— 

“The words of the clause ‘loss shall be payable,’ amount to a 
waiver by the company, in favor of the mortgagee, of the effect 
of any prior or contemporaneous act of the owner which would 
have a vitiating effect upon the policy.” 

Let that be adopted, yet, if such interpretation be here applied, 
the word “act’’ would not ‘only include something done, but also 
each and every stipulation made by the assured, and would leave 
the agreement with the mortgagee a promise to pay absolutely 
and at all events, unless the direct agreement with the mortgagee 
was broken. The words usually do not have that meaning and 
are not so used. In Syndicate Ins. Co. vs. Bohn, 65 Fed. 165, 
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12 C. C. A. 531, 27 L. R. A. 614, Hastings vs. Westchester Fire 
Ins. Co., 73 N. Y. 141, and Eddy vs. L. A. Corporation, 143 
N. Y. 311, 38 N. E. 307, 25 L. R. A. 686, the words “act” or 
“neglect” are interpreted as in Reed vs. Firemen’s Ins. Co., supra, 
and there are sentences in each opinion to the effect that the 
insurer’s contract with the mortgagee was distinct and inde- 
pendent of the policy. But the things that were urged as de- 
feating the policy in each case did involve an act or neglect of 
the mortgagor, although in the Bohn Case the opinion also 
presents the distinct and second ground of judgment that the 
tender of the policies to the mortgagee was a representation that 
they were existing and valid. When an insurance company con- 
tracts with a mortgagor and with a mortgagee, and makes the 
contract with the latter a part of the policy, it cannot be the in- 
tention to nullify the essential stipulation upon which its validity 
depends, leaving a mere provision to pay absolutely in case of 
loss, especially where the insurer and the mortgagee have 
definitely selected what conditions should not affect the mort- 
gagee. The two instruments should be read together, and in that 
view the opinion in the Eddy Case is instructive that :— 

“All the provisions in the policy, which from their nature 
would properly apply to the case of an insurance of the mortga- 
gee’s interest, would be-regarded as forming part of the contract 
with him, while those provisions which antagonize or impair the 
force of the particular and specific provisions contained in the 
clause providing for the insurance of the mortgagee must be 
regarded as ineffective and inapplicable to the case of the 
mortgagee.” 

If the cases were intended to hold that the policy was one 
thing, and the contract with the mortgagee something quite 
separate and totally unaffected by the terms of the policy, the 
impracticability of such conclusion later appeared. Heilbrunn 
vs. German Alliance Insurance Co., 140 App. Div. 557, 125 
N. Y. Supp. 374, was affirmed in 202 N. Y. 610, 95 N. E. 823, 
where it is said: 

“On the merits we concur with the opinion of Scott, J., below.” 

The question involved was whether the mortgagee was 
obliged to serve proofs of loss, as the policy required. That 
matter involved a stipulated statute of limitations. Mr. Justice 
Scott proceeded upon the theory that the mortgagee clause was 
independent. But he also called attention to the fact that the 
policy, as does the present policy, provides :— 

“Tf, with the consent of this company, an interest under this 
policy shall exist in favor of a mortgagee, or of any person or 
corporation having an interest in the subject of insurance other 
than the interest of the insured as described herein, the condi- 
tions hereinbefore contained shall apply in the manner expressed 
in such provisions and conditions of insurance relating to such 
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interest as shall be written upon, attached, or appended hereto.” 

That stipulation in the policy was found between lines 56-59, 
and the decision was that only stipulations preceding that could 
enter into the mortgage agreement, and, as the provision for 
proofs of loss was subsequent to that, it did not affect the 
mortgagee. In McDowell vs. St. Paul F. & M. Ins. Co., 207 
N. Y. 482, 487, 101 N. E. 457, 459, it is stated that, following 
the Heilbrunn Case, the court would now reach the conclusion 
found in the Eddy Case “for a different reason; i. e., that the 
contribution clause of the policy follows the provision in lines 
56 to 59.” 

The same clause as in the Heilbrunn Case is found among 
those indorsed between lines 56 and 59 in the present policy, 
but the protective warranty in question precedes it. How, then, 
can it be said, in view of such later decisions and the very 
reading of the policy between the lines mentioned, that the 
protective warranty does not affect the mortgagee?’ I[n_ the 
McDowell Case, the only mortgage clause was :— 

“Loss, if any, first payable to John McDowell, mortgagee, as 
his interest may appear.” 

It was considered, in analogy to the decisions under the 
mortgage clause in the standard policy, that the mortgagee’s 
right was not affected by the neglect or refusal of the owner 
to make proof of loss. But Judge Miller writes: 

“The further study of the terms of the standard policy 
strengthens the view, taken in the Heilbrunn Case, that the pro- 
visions which follow lines 56 to 59, most of which relate in terms 
to the ‘insured’, were not intended to apply to a mortgagee.” 

Does not that mean that provisions preceding such lines, and 
not specifically excluded by the mortgagee clause, do apply? In 
Hartwig vs. American Insurance Co., 169 App. Div. 60, 154 
N. Y. Supp. 801, this court decided that the 80 per cent clause 
affected both the mortgagor and the mortgagee. The 80 per 
cent clause precedes the numbered lines, and the decision is 
obviously correct. In Genesee Falls. Sav. Ass’n vs. U. S. Fire 
Ins. Co., 16 App. Div. 587, 44 N. Y. Supp. 979, decided after 
both the Hastings Case in 73 N. Y. 141, and the Eddy Case in 
143 N. Y. 311, 38 N. E. 307, 25 L. R. A. 686, Justice Adams 
wrote to the effect that the mortgage clause in the standard 
policy did not exempt the mortgagee from the stipulation in the 
policy that “this entire policy shall be void * * * if the 
interest of the insured in the property be not truly stated herein,” 
and so as to a stipulation “if the interest of the insured be other 
than unconditional and sole ownership, or if the subject of in- 
surance be a building on ground not owned by the insured in fee 
simple.” 

As a second ground for his views, Justice Adams refers to 
the fact that the mortgagee knew of the breach of the condition 
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and was instrumental in obtaining the policy. The protection 
warranty precedes lines 56 to 59, and by the terms of the policy 
is made applicable to the mortgagee. It is printed on the face 
of the policy preceding the execution of it; it does not involve an 
act or neglect of the mortgagor, and in its nature it cannot do so. 
All the cases to which I have called attention, except Genesee 
Falls Sav. Ass’n vs. U. S. Fire Ins. Co., supra, involve an act 
or neglect of the mortgagor. The mortgagee clause must be 
read in connection with the rest of the policy, of which it is 
made a part, and all conditions that are consistent with it, and 
not exempted by it, must be deemed to be incorporated in it. 

In my judgment the protective warranty is applicable, and the 
judgment and order should be reversed, without costs of this 
appeal, and a new trial had, costs to abide the event, to the end 
that it may be determined whether the protective warranty was 
stamped on the policy after it was issued, as the mortgagee claims, 
or whether there be other answer to it. 

Stapleton, J., concurs. Carr, J., not voting. 


PutNnaM, J. 
In view of the warranty in presenti that “the property is 
located not over 500 feet from a public fire hydrant,” and the 
concession in the complaint that there was then no such hydrant, 


| think the insurance never attached, since the existence of this 
hydrant was made a condition precedent. The contract was 
thus dead at its inception. Wilson vs. Herkimer Co. Mutual Ins. 
Co., 6 N. Y. 53. The “mortgagee clause” presupposes an in- 
surance contract. But, if the risk never attached, the mortga- 
gee’s rights have had no inception. I concur on this ground. 
Jenks, P. J., concurs. 


——_—_0+@—__— 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


ERTISCHEK 
US. 


NEW HAMPSHIRE FIRE INS. CO. or MANCHESTER.* 


1. INSURANCE—FIRE INSURANCE—KEEPING BENZINE. 
It is not true as a general proposition that the keeping and using of dye- 


stuffs in which benzine was an ingredient was tantamount to keeping 
benzine on the premises in violation of a fire policy. 


(For other cases, see Insurance, Cent. Dig. § 788; Dec. Dig. § 326[4].) 
* Decision rendered, Jan. 19, 1917. 162 N. Y. Supp. 1047. 
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2. INSURANCE—FIRE INSURANCE—EVIDENCE. 

In an action on a fire policy stipulating against the keeping of benzine on 
the premises, where the policy was for $400 “on stock of merchandise 
consisting principally of laces, trimmings and embroideries, including 
boxes, packages, samples, labels and supplies” contained in the build- 
ing, plaintiff’s evidence, that it was the custom of the trade in which 
he was engaged to keep dyestuffs containing benzine on the premises, 
was admissible, as tending to establish that such dyestuff was one of 
the supplies referred to in the description of the property insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1677, 1683, 1684; Dec. Dig. 
§ 654[1].) 

3. INSURANCE—FIRE INSURANCE—KEEPING PROHIBITED 
ARTICLE. 

Where it is shown that the use of an article prohibited in the printed body 
of a fire policy is necessary in the prosecution of the business in which 
insured was engaged, the business being specified or made reasonably 
clear in the written portion of the policy, it will be deemed a legiti- 


mate part of the stock insured, and its use will not avoid recovery on 
the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 782-786, 789-791; Dec. Dig. 
§ 326[1].) 

4. INSURANCE—FIRE INSURANCE—KEEPING PROHIBITED 
ARTICLE. 

Breach of a clause of a fire policy prohibiting the keeping of benzine on 
the premises will not operate to relieve the insurer from liability, 
where the breach consisted in keeping small quantities of the forbidden 


articles for dyeing laces, etc., a purpose analogous to cleaning clothes, 
oiling machinery, etc. 


(For other cases, see Insurance, Cent. Dig. § 788; Dec. Dig. § 326[4].) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Harry Ertischek against the New Hampshire Fire Insur- 
ance Company of Manchester, a foreign corporation. From a judgment 
dismissing the complaint, plaintiff appeals. Judgment reversed, and new 
trial ordered. 


Argued December term, 1916, before Guy, Bijur, and Shearn, JJ. 


Goldstein & Goldstein, of New York City (David Goldstein, of New 
York City, of counsel), for Appellant. 

Engelhard, Pollak, Pitcher & Stern, of New York City (Frederic C. 
Pitcher( of New York City, of counsel), for Respondent. 


SHEARN, J. 

This is an action upon a policy of fire insurance. Plaintiff 
was engaged in the business of buying and selling laces and 
trimmings at wholesale and retail, which business he carried on 
at 95 Orchard street; the premises being owned by him. He 
was insured for $400 “on stock of merchandise consisting prin- 
cipally of laces, trimmings and embroideries, including boxes, 
packages, samples, labels and supplies” contained in said building. 
The words “laces, trimmings and embroideries” were typewritten, 
and the other words quoted were printed. The policy was in 
the standard form, and contained a provision that the policy shall 
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be void “if (any usage or custom of trade or manufacture to the 
contrary notwithstanding) there be kept, used, or allowed on the 
above-described premises, benzine,” etc. Upon the trial, plain- 
tiff’s counsel conceded that the plaintiff kept upon the premises 
for use in the business, namely, for dyeing laces, a small quantity 
of dyestuffs in which benzine was an ingredient. Plaintiff testi- 
fied that he used benzine in making the dyestuffs; that, “if a 
lady comes in and wants green or pink or yellow, we make it 
while she waits”; that “we spill it into a certain bile and mix 
it up with the color I wanted.” He also testified: “Q. Did you 
keep any benzine separate from the dye? A. No, positively not.” 
The court did not base its decision dismissing the complaint upon 
the ground that plaintiff had kept pure benzine, but held that 
the keeping and using of dyestuffs in which benzine was an in- 
gredient was tantamount to keeping benzine. 

[1] This would not be sound as a general proposition; but it 
may be assumed for the purpose of this decision that a dyestuff 
consisting merely of the mixture of a color ingredient with ben- 
zine was in fact and within the meaning of the policy “benzine.” 
The plaintiff attempted to prove that it was the custom and usage 
in the trade in which plaintiff was engaged to keep “such dye- 
stuffs,” the purpose being to establish that it was customary and 
necessary in the plaintiff’s line of business to use and to have on 
hand for such use a benzine dyestuff for dyeing the laces in which 
the plaintiff dealt. This testimony was rejected, and the decision 
turns upon the validity of this ruling. 

[2,3] The evidence should have been received, because, if be- 
lieved, it would have established that such dyestuff was one of the 
“supplies” referred to in the description of the property insured. 
It is well settled that where it is shown that the use of an article, 
prohibited in the printed body of a policy, is necessary in the 
prosecution of the business in which the insured was engaged, 
the business being specified or made reasonably clear in the 
written portion of the policy, it will be deemed to be a legitimate 
part of the stock insured, and the use of the prohibited article 
will not avoid a recovery upon the policy. Gropper vs. Home 
Ins. Co., 77 Misc. Rep. 132, 135 N. Y. Supp. 1028; Hall vs. In- 
surance Co., 58 N. Y. 292, 294, 17 Am. Rep. 255. 


Respondent contends that, under the doctrine of ejusdem 
generis, in a policy of insurance “on stock of merchandise con- 
sisting principally of laces, trimmings and embroideries, includ- 
ing boxes, packages, samples, labels and supplies,” it is obvious 
that the word “supplies,” when used in conjunction with these 
of other articles, did not include such a highly inflammable 
material as benzine, or a dyestuff in which benzine was a prin- 
cipal ingredient. This is far from clear as a matter of law, and 
the proffered proof would have shown the contrary as a matter 
of fact. It is true that one would not infer from the words 

Vol. XLIX—30. 
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quoted that dyestuffs were a part of the stock of goods that 
plaintiff was in the business of buying and selling. But neither 
would it be inferred, nor was it a fact, that plaintiff was in the 
business of buying and selling “boxes,” “packages,” “samples,” 
or “labels”; yet all of these were necessarily used in connection 
with buying and selling the merchandise insured and clearly were 
within the policy. How can it be said as a matter of law that the 
“supplies” necessarily used in said business did not include dye- 
stuffs in the face of the proffered proof that this was one of the 
supplies necessarily kept on hand and used in the business? The 
proof offered would have shown that it was not only customary 
for plaintiff to use dyestuffs as one of his supplies, but that it was 
the general usage and custom of the trade so to do. 

“It is an elementary rule that underwriters are to be assumed 
to know the usual course of conducting business in connection 
with which they issue policies.” Hall vs. Insurance Co., supra. 

It was held in Gropper vs. Home Ins. Co., supra, that :— 


“Since it does not clearly appear from the instrument exactly 
what the parties intended by the use of the words ‘stock of a 
merchant tailor,’ the plaintiff had a right to offer testimony tend- 
ing to show the understanding of the parties in regard to the 
meaning of these words, and the exclusion of testimony offered 
for this purpose presents reversible error.” 


I should be inclined to think that the word “supplies” as used 
here did include a small quantity of dyestuff or benzine neces- 
sarily used in this business; but, at any rate, if the use of the 
word is ambiguous and not free from doubt, testimony of the 
custom and usage of the trade tending to show the understanding 
of the parties in regard to the meaning of the word was clearly 
competent. 

Respondent seeks to distinguish the Gropper Case and the Hall 
Case from the case under consideration. In the Gropper Case, 
the written portion of the policy covered “stock of merchandise, 
principally of the stock of a merchant tailor.” It was held that 
the plaintiff was entitled to show that a small amount of benzine 
for business purposes was a part of the “stock of a merchant 
tailor.” In the Hall Case, the written portion of the policy 
covered “their stock as photographers, including engravings and 
materials used in their business.” In holding that the plaintiff 
could recover, the court said :— 


“Hence, when a policy is issued upon the stock of goods in a 
specified business, the underwriter is presumed to know what 
goods are usually kept by those engaged in that business.” 

Now, it is quite true that the written portion of the policy in 
this case does not in terms cover “the stock of a wholesale and 
retail dealer in laces, trimmings and embroideries,” and that it 
does not specify that the business of the insured was that of a 
wholesale and retail dealer in laces, trimmings, and embroideries. 
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To that extent the cases may be distinguished. Here we have 
the stock of merchandise specified instead of the business, and it 
must be admitted that a decision that evidence was admissible to 
show what stock was ordinarily included in a specified business 
would not necessarily be decisive of the question whether evidence 
was admissible to show that other merchandise than the stock 
of merchandise specified was necessarily included or intended to 
be included in the stock insured. But this distinction is 
entirely inapplicable to the question whether proof is admissible 
to show the meaning of the word “‘supplies” actually used in the 
policy. Further, the principle of these cases supports the ad- 
missibility of the testimony irrespective of the use of the word 
“supplies”; for while the policy itself did not describe in terms 
the business of the insured to be that of a wholesale and retail 
dealer in laces, trimmings, and embroideries, the proof shows that 
that was the insured’s business, and the policy insures plaintiff’s 
stock of merchandise in the building where he carried on his 
business. If the policy had in terms insured the stock of mer- 
chandise in plaintiff’s business of wholesale and retail dealer in 
laces, trimmings, and embroideries, it is undisputed that proof 
would be admissible to show what, according to the custom and 
usage of the trade, was included in such a stock of merchandise. 
The mere fact that the stock of merchandise was generally de- 
scribed in the policy as consisting “principally of laces, trim- 
mings and embroideries” ought not to exclude this proof, when 
it is a conceded fact in the case that the business carried on by 
the plaintiff at the premises in question was that of a wholesale 
and retail dealer in laces, trimmings, and embroideries. In other 
words, where the business of the plaintiff was known, the words 
used were not intended to exclude any merchandise which, ac- 
cording to the custom and usage of the trade, were ordinarily a 
part of the stock of merchandise of such a wholesale and retail 
dealer, but were merely descriptive and intended to include his 
entire stock. 


[4]. Finally, there is a further rule that would make this evi- 
dence admissible, according to the case of Norwaysz vs. Thuringia 
Ins. Co., 204 Ill. 334, 68 N. E. 551, quoted with approval by this 
court in the case of Gropper vs. Home Ins. Co., supra. In that 
case the court said :— 

“There are two general classes of cases in which it has been 
held with considerable uniformity that a breach of a prohibitive 
clause in a policy, such as this, will not operate to relieve the in- 
surer from liability thereon. One, where the policy of insurance, 
being on a stock of goods used in business, contains clauses for- 
bidding the keeping of certain materials which are customarily 
a part of such stock of goods; the other, where the breach con- 
sists in keeping small quantities of the forbidden article for 
cleaning clothes or oiling machinery, or like purposes.” 
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In this case, the use by the plaintiff of a small quantity of ben- 
zine for the dyeing of laces, etc., dealt in, would be quite akin 
to the use by a merchant tailor of a small quantity of the for- 
bidden article for cleaning his stock of clothes. 

The effect of the clause, “any usage or custom of trade or 
manufacture to the contrary,” was disposed of in the Gropper 
Case. 

Upon all these grounds, therefore, the court erred in rejecting 
the proffered testimony, and the judgment is reversed, and a new 
trial ordered, with $30 costs to appellant to abide the event. All 
concur. 


SUPREME COURT OF PENNSYLVANIA. 


POLIZZI 
vs. 


COMMERCIAL FIRE INS. CO.* 


1. INSURANCE—FIRE INSURANCE—PROOF OF LOSS~—ESTOP- 
PEL. 

Statement attached to proof of loss, “as agreed in detail between assured 
and adjuster,” and statement of plaintiff’s adjuster that he and insurer’s 
agent had agreed on measure of damages, held not sufficiently clear or 
specific to put insurer on notice of insured’s claim that amount of 
loss had been definitely adjusted or agreed to by its agent, so as to 
estop it from denying such to be the fact. 


{For other cases, see Insurance, Cent. Dig. § 1438; Dec. Dig. § 576[3].) 


2. INSURANCE—ACTION ON POLICY—E ViI DE N C E—ADJUST- 
MENT. 

In action on fire insurance policy covering stock of merchandise, evidence 
held insufficient to justify finding that alleged adjustment as to measure 
of damages had taken place. 

(For other cases, see Insurance, Cent. Dig. §§ 1723, 1724, 1726, 1727; Dec. 
Dig. § 665[7].) 


5. INSURANCE—FIRE INSURANCE—DAMAGES—EVIDENCE. 

In action on a policy of fire insurance on a stock of merchandise, insured 
might introduce testimony of those from whom he purchased the 
goods to prove his loss with reasonable precision. 


(For other cases, see Insurance, Cent. Dig. § 1696; Dec. Dig. § 661.) 


6. INSURANCE—FIRE INSURANCE—DEFENSE. 


Where insured submitted proofs of loss December 19th, fact that he was 
not notified until April 24th that insurer declined to pay his claim did 
not preclude defense to action, in view of fact that the origin of the 


* Decision rendered, Jan. & 1917. 99 Atl. Rep. 907. 
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fire was unexplained and required investigation, and in absence of 
showing that insured was deceived or prejudiced by delay in notice. 

(For other cases, see Insurance, Cent. Dig. §§ 1393, 1398; Dec. Dig. § 
560[1].) 

7. INSURANCE—FIRE INSURANCE—INVENTORY. 

Where fire insurance policy required inventory within thirty days from 
taking out insurance unless inventory had been taken within one year 
prior thereto, and that the insured should keep a set of books pre- 
senting a complete record of transactions from the date of the in- 
ventory, insured’s failure to have such inventory and books at time of 
the fire, which occurred thirty days after insurance, did not neces- 
sarily prevent recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 
335[2, 3].) 


Appeal from Court of Common Pleas, Armstrong County. 

Action by Carmello Polizzi against the Commercial Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed, with 
a venire facias de novo. 


Argued before Brown, C. J., and Mestrezat, Potter, Stewart, Mosch- 
zisker, Frazer, and Walling, JJ. 


S. S. Mehard, of Pittsburgh, and R. L. Ralston, of Kittanning, for 
Appellant. 
H. A. Heilman, H. C. Golden, and C. S. Hulings, all of Kittanning, for 
Appellee. 
MoscHZISKER, J. 
November 13, 1913, the plaintiff, a country storekeeper, pro- 
cured from the defendant company a policy of fire insurance on 
his stock of merchandise. On the night of December 2, 1913, the 
building occupied by the plaintiff, and its contents, were destroyed 
by fire. He was upon the premises at the time, but professed 
entire ignorance as to the origin of the fire. On December 19, 
1913, a Mr. Zieg, an insurance adjuster employed by the plaintiff, 
met with a Mr. Hepler, an agent of the defendant company, and 
discussed the subject of the loss. January 23, 1914, plaintiff sub- 
mitted his written claim or proof of loss, upon a form furnished 
by the insurance company, to which he attached another paper, 
entitled “Statement of Loss,” containing certain gross items, with 
accompanying figures, showing a total loss of $3,324.32. Near 
the head of this latter paper these words appear: “As agreed in 
detail between assured and adjuster.” February 14, 1914, a 
letter, signed “A. L. Hepler, Agent,” was sent to the plaintiff, 
notifying him to produce his books, etc., for inspection. In pur- 
suance of this notice, on February 24, 1914, a meeting was held 
at the office of the defendant company’s attorney in Pittsburgh, 
at which time the plaintiff produced certain books and papers. 
During the course of this meeting Mr. Zieg, representing the 
plaintiff, stated, “Mr. Hepler and I agreed upon the measure of 
damages on the 19th of December, 1913, at $3,324.32, made up 
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as follows,” after which, on the stenographer’s notes of the 
minutes of this meeting, appear several gross items, totaling the 
amount already stated. April 14, 1914, the secretary of the in- 
surance company sent a letter to the plaintiff notifying him that, 
on investigation, it declined to pay his alleged loss, upon the 
grounds, inter alia: (1) That the cash values of the various items 
involved therein were incorrectly stated: (2) that he had not 
conformed to “the requirements of the policy as to keeping a set 
of books which would clearly and plainly present a complete 
record of the business transacted.” August 18, 1914, the plaintiff 
sued and recovered a verdict for, approximately, the full amount 
of his claim. Judgment was entered accordingly, and the de- 
fendant has appealed. 

The numerous assignments of error raise three principal ques- 
tions, which appellant correctly summarizes thus: (1) “Did the 
court err in admittance of evidence?” (2) “Was there evidence 
sufficient to submit to the jury, either as to an adjustment of loss, 
or to amount of loss?” (3) “Was the requirement (of the 
policy) as to keeping books of purchases and sales a condition of 
recovery ?” 

[3-5] The plaintiff, who was the only witness to the value of 
the property destroyed, produced what he testified were copies 
of bills which had been rendered to him by various persons from 
whom he had purchased goods prior to the fire, and claimed that 
all the articles mentioned therein were in his store at the time of 
its destruction, except a comparatively small quantity of mer- 
chandise previously removed or sold by him. He stated the 
original bills had been lost, but that Mr. Zieg, the insurance ad- 
juster, had secured duplicates for him. While admitting he 
could neither read nor write English, the plaintiff said he recog- 
nized the various bills by their size and color; whereupon he was 
permitted to refresh his recollection therefrom, as to the dates, 
amounts, and values of certain of his purchases. Moreover, the 
duplicate bills themselves were admitted in evidence. All this 
was harmful error. The testimony shows that, in most part the 
plaintiff was incapable of stating the amounts of his purchases 
or the values of the goods in the store on the night of the fire, 
without the aid of this incompetent documentary evidence. Under 
these circumstances, wherever he was unable to enumerate the 
articles on hand, with their respective values, if other competent 
proof was not available, he should have taken the testimony of 
those from whom he purchased the goods; in this way he could 
have proved his loss with reasonable precision, which is all that 
is required in such cases. 

[1,2] As to the alleged adjustment by Mr. Hepler, there is 
nothing in the testimony to prove that this man had authority to 
agree upon a figure the defendant would pay; nor, in fact, is 
there evidence sufficient to show that he undertook so to do. 
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True, Mr. Zieg, although frequently warned that he should not, 
insisted upon giving his conclusion that Mr. Hepler had acquiesced 
in the figures as written down by the former; but nowhere in his 
testimony does this witness relate any facts concerning the utter- 
ances of Mr. Hepler which would justify an inference or con- 
clusion that the latter had contracted on behalf of the defendant 
company for an actual adjustment of the loss. Again, neither 
the statement of Mr. Zieg (at the conference in relation to the 
loss, held February 24, 1914), to the effect that “Mr. Hepler and 
I agreed upon the measure of damages,” etc., nor the memo- 
randum attached to the formal proof of loss, in these words, “as 
agreed in detail between assured and adjuster,” was sufficiently 
clear, comprehensive, or specific to put the insurance company on 
notice, that the plaintiff claimed, as a matter of fact, that the 
amount of loss had been definitely adjusted or agreed to by Mr. 
Hepler, purporting to act on its behalf, so as to estop the de- 
fendant from denying such to be the fact (as it did at trial) ; 
nor are those items of evidence sufficient in themselves to justify 
or sustain a finding that the so-called adjustment had in fact 
taken place. 

Firstly, assuming that Mr. Hepler did just what Mr. Zieg 
stated, i. e., “agreed upon the measure of damages,” since the 
“measure” is merely the rule by which damages are to be esti- 
mated, Mr. Zieg’s statement might well be taken to mean simply 
that Mr. Hepler and he had agreed between them that, in esti- 
mating the plaintiff’s damages, all of the items set forth in his 
written claim, or proofs of loss, were to be taken into ac- 
count, and that they were the only ones to be considered. Next, 
the words on the statement attached to the proofs of loss (quoted 
in the previous paragraph) cannot, with any degree of certainty, 
be said to have conveyed any definite information to the defend- 
ant on the subject of the alleged adjustment, for they failed to 
state the name of the adjuster therein referred to, or that he was 
acting or purporting to act, on behalf of the insurance company. 
As a matter of fact, considering the nature and office of proofs of 
loss (Sutton vs. American Fire Ins. Co., 188 Pa. 380, 383, 41 Atl. 
537; Rosenberg vs. Fireman’s Fund Ins. Co., 209 Pa. 336, 58 
Atl. 671), and the manner in which those in the present case were 
prepared, one might just as well assume that the memorandum 
in question referred to an adjuster employed by the plaintiff 
himself, as to one representing the insurance company. 

It appears that Mr. Zieg sought out and arranged the meeting 
with Mr. Hepler, because the latter was the agent of the de- 
fendant company who “had been instrumental in placing the 
insurance and had countersigned the policy”; and it is more than 
likely that all which really occurred at their meeting, on De- 
cember 19, 1913, was that Mr. Hepler assisted Mr. Zieg in pre- 
paring the information necessary to enable the plaintiff to sub- 
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mit his formal proofs of loss. But, however this may be, as 
already stated, it is clear the evidence was insufficient to sustain 
a finding that a binding adjustment had taken place, or to estop 
the defendant company from asserting the contrary. In this 
connection, the trial judge very correctly charged that the delay 
of the insurance company in sending to the plaintiff its declination 
to pay was a waiver of any insufficiency in the proofs of loss; 
but he could not properly have ruled that the amount of loss 
claimed therein was conclusive on the defendant, and, as before 
said, we see no warrant in the evidence for permitting the jury 
so to find. ; 


[6] Under the circumstances of this case, in view of the un- 
explained origin of the fire, wh:ch occurred soon after the in- 
surance was effected, and the evidence in the hands of the de- 
fendant indicating the removal of considerable quantities of 
goods just prior to the alleged loss, it can be seen that the insur- 
ance company had some apparent justification for delaying its 
decision, while making investigations. Particularly is this so 
when we look at the letter sent December 20, 1913, by Mr. Hepler 
to Mr. Kramer (alleged by the defendant to be its adjuster), 
wherein he inclosed a copy of the summary of the plaintiff’s 
claim, as made up by Mr. Zieg on December 19th, showing the 
alleged loss of $3,324.32, and wherein he refers to this summary 
as “an estimate,” and states, in effect, that he believes the figures 
to be exorbitant. If this statement of December 19, 1913, was 
a final adjustment of the loss (as said by the trial judge in his 
charge to the jury), “Why the meeting in Pittsburgh more than 
a month later?” Of course, had the plaintiff presented sufficient 
evidence upon the subject in hand, all these questions would have 
been for the jury; but, as we have endeavored to show, he failed 
so to do. Finally, before leaving this branch of the case, it may 
not be amiss to state that there was no evidence offered to prove 
that plaintiff had been deceived or unduly prejudiced by the 
company’s delay in notifying him that it declined to pay his claim. 

[7] On the question of the construction of the policy, we agree 
with the view of the court below. In reference thereto, President 
Judge King states :— 

“The insurance policy, which is the foundation of this action, 
contained what is known as the ‘Iron-safe clause,’ which is as 
follows: ‘* * * (1) The assured will take a complete itemized 
inventory of stock on hand at least once in each calendar year, 
and, unless such inventory had been taken within twelve calendar 
months prior to the date of this policy, one shall be taken in detail 
within thirty days of issuance of this policy. * * * (2) The 
assured will keep a set of books, which shall clearly and plainly 
present a complete record of business transacted * * * from 
the date of inventory, as provided for in first section of this 
clause, and during the continuance of this policy. (3) The as- 
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sured will keep such books and inventory. * * * _ securely 
locked in a fireproof safe at night. * * * In the event of 
failure to produce such set of books and inventories for the 
inspection of this company, this policy shall become null and void 
and such failure shall constitute a perpetual bar to any re- 
covery thereon.’ Because the plaintiff did not make and have 
such an inventory and set of books at the time of the fire, the 
defendant * * * insisted that there could be no recovery. 
* * * Under the peculiar facts of the case, we, in substance, 
instructed the jury that this clause and condition in the policy 
would not, in itself, prevent the plaintiff from recovering a ver- 
dict, if the facts otherwise warranted. * * * The fire occurred 
upon the twentieth day after the policy became effective. No 
inventory had been made previous to the date of the policy, and 
the foregoing first paragraph of said clause in the policy provided 
that, in case no inventory had been taken within twelve calendar 
months prior to the date of this policy, one shall be taken in 
detail within thirty days of its issuance. At the time of the fire 
no such inventory had been taken, and, if the fire had not oc- 
curred, a compliance therewith would have required the taking 
of such inventory within the remaining ten days. The second 
paragraph of said clause provides that the assured will keep a set 
of books, etc., * * * from date of inventory as provided in 
first section of this clause. When was the assured to start to keep 
a set of books? As we read the language used, clearly from the 
date of the inventory. If we transpose the setting of the language 
of the paragraph so that it will read as follows, ‘From date of 
inventory, as provided in first section of this clause, assured will 
keep a set of books, etc.,’ the meaning seems certain and clear. 
We cannot understand this paragraph any other way, and it 
follows that the contemplated duty of the plaintiff to make the 
inventory and keep a set of books, pursuant to said clause, had 
not ripened into an obligation as yet when the fire occurred. The 
policy was only to be null and void in the event that no inventory 
was taken within thirty days from date of the policy, and, in 
case an inventory was made at any time within the said thirty 
days, there came a further requirement that, from the date of 
said inventory, the assured should keep a set of books, etc. There 
was no requirement—no obligation—imposed upon the assured to 
keep a set of books until he had made an inventory, and by the 
terms of the contract he was given thirty days in which to make 
one. How can it then be held that he failed in the performance 
of an obligation imposed by this clause that would preclude him 
from recovering upon the policy for a loss that occurred within 
said thirty-day period? If from the date of the policy he had 
kept a set of books without having taken an inventory, or had 
taken an inventory and had not kept books, and a fire had oc- 
curred, as it did within the thirty-day period, under the strict 
letter of the agreement he could not have recovered. If he had 
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complied as to both requirements, this condition in the policy 
could not have been held to bar his right of recovery. He was 
not bound, however, to make an inventory before the last of the 
thirty days and from that time keep a set of books, and the pro- 
visions aforesaid cannot be asserted to bar his right of recovery 
for a loss by fire which occurred at a time when he was under no 
obligation to do so.” 

We have endeavored to state our views on the principles gov- 
erning the present case, but do not deem it necessary specifically 
to pass upon each of the twenty-four assignments of error. It 
is sufficient to say that all those which show rulings in conflict 
with the views here expressed are sustained. 

The judgment is reversed, with a venire facias de novo. 
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ALLEMANIA FIRE INS. CO. vs. ZWENG. 


(Supreme Court of Arkansas.) 






(No. 90.) * 













1. INSURANCE—FIRE INSURANCE—NOTICE—WAIVER. 

A stipulation in a fire policy for five days’ notice to the insured as a con- 
dition precedent to cancellation is for the benefit of the insured, and 
may be waived by him. 

(For other cases, see Insurance, Cent. Dig. § 501.) 


2. INSURANCE—FIRE INSURANCE — AGENT — CANCELLATION 
OF POLICY. 

Where an owner constitutes the agent of fire insurance companies his 
agent to keep his property insured, with power to select the insurer, 
or insurers, the agent may cancel a policy without notice to insured 
and substitute therefor a policy in another company, as he may be 
the agent for insured for such purpose. 

(For other cases, see Insurance, Cent. Dig. § 500.) 


3. INSURANCE—POWERS OF AGENT—APPARENT AUTHORITY. 

An insurance company cannot send out agents authorized to issue and de- 
liver policies and at the same time limit their authority by private in- 
structions; and, where the agent does anything within the real or 
apparent scope of his authority, it is the company’s act. 

(For other cases, see Insurance, Cent. Dig. § 120.) 






























Appeal from Circuit Court, Polk County; Jeff. T. Cowling, Judge. 

Action by Charles Zweng, trustee of the estate of Horace Chambers, 
against the Allemania Fire Insurance Company. Judgment for plaintiff, 
and defendant appeals. Remittitur ordered as to part of recovery, and 
judgment entered for plaintiff. 


J. I. Alley, of Mena, and Thompson, Knight, Baker & Harris, G. S. 
Wright and Will C. Thompson, all of Dallas, Tex., for Appellant. 

Pole McPhetrige and Wright Prickett, both of Mena, and Kimpel & 
Daily, of Ft. Smith, for Appellee. 


~ * Decision rendered, Jan. 8, 1917. 191 S. W. Rep. 903. 
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COMMERCIAL BANK OF UNADILLA vs. ATLAS 
CO. (No. 188.)* 


(Supreme Court of Georgia.) 


1. INSURANCE—FIRE POLICIES—ACTION—PETITION. 

In an action for a loss under a fire insurance policy the petition al- 
leged that the defendant, in consideration of stated premiums, issued 
to the insured its policy of insurance against loss by fire, in stated 
amounts, upon described property, effective between specified dates; 
that on a certain day during the life of the policy a described loss 
was sustained; that thereafter all right to the amount of the loss 
was duly assigned in writing by the insured to the plaintiff; that at 
the time of the issuance of the policy the insured notified the insurer’s 
agent who wrote the insurance that he held only a bond for title 
interest in the land, and that there was a certain mortgage on the 
personal property covered by the policy, and directed the agent “to 
write him a policy with these liens and the status of his title in view, 
and that the insured, “being a foreigner, can scarcely read or write 
English, and relied on the company’s agent * * * to write up the 
policy according to the information, and he did not read or attempt 
to read said policy upon delivery”; also that the plaintiff furnished 
proper proof of loss within the time specified, and in every way com- 
plied with the terms of the policy; and that a copy of the material 
parts of the policy was attached to the petition as an exhibit. The 
paper so attached appeared to be in the form of a policy of fire 
insurance, except that while it referred to “the following conditions 
and stipulations printed on the back hereof,” as being a part of the 
policy, none of such conditions were set out in the paper. Held, that 
it was erroneous to sustain a general demurrer to the petition. 


(For other cases, see Insurance, Cent. Dig. § 1575; Dec. Dig. § 629[1].) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 

Action by the Commercial Bank of Unadilla against the Atlas Insur- 
ance Company. There was a judgment sustaining a demurrer to the peti- 
tion, and plaintiff brings error. Reversed. 


Evins & Moore, of Atlanta, for Plaintiff in Error. 
Smith, Hammond & Smith, of Atlanta, for Defendant in Error. 





* Decision rendered, Dec. 14, 1916. “91 S. E. Rep. 69. ‘Syllabus by the 
Court. 
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LOVETT vs. NATIONAL FIRE INS. CO. or Hartrorp, 
Conn. (No. 20644.)* 


(Supreme Court of Kansas.) 


INSURANCE—DEFENSES—ADDITIONAL INSURANCE. 


In an action on a fire insurance policy covering a barn situated on a farm, 
the defense was other insurance taken without notice to defendant, 
contrary to the terms of the policy. The evidence showed, and by a 


ea Decision rendered, Feb. 10, 1917. 162 Pac. Rep. 1162. Syllabus by the 
ourt. 
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general verdict the jury found that through the mutual mistake of 
plaintiff and the local agent of the other company a policy was issued 
covering the barn in question, when it was intended by both parties 
to renew an expiring policy in the other company on a barn of the 
plaintiff situated in the city where he resided. Held, that the fact 
that in the application for renewal the plaintiff wrote the description 
of the property situated on the farm, and after the loss occurred 
notified the other company and sent a verified proof of loss before 
he discovered the mistake, would not estop him to show the intention 
of himself and the company, and the fact that he made proof under 
the policy would not amount to an election to treat the policy as 
valid, or bar his right to recover from defendant; these facts and 
circumstances being submitted to the jury to consider with all the 
evidence in determining the actual intention of the parties when the 
policy was issued. 


(For other cases, see Insurance, Cent Dig. §§ 1735, 1736, 1737-1740.) 


Appeal from District Court, Greenwood County. 

Action by H. A. Lovett against the National Fire Insurance Company 
of Hartford, Conn. From a judgment for plaintiff defendant appeals. 
Affirmed. 


Fyke & Snider, of Kansas City, Mo., for Appellant. 
W. S. Martin and Wicker & Badger, all of Eureka, for Appellee. 


MAHONEY vs. MINNESOTA FARMERS’ MUT. INS. CO. 
(No. 20142[263].)* 


(Supreme Court of Minnesota.) 


2. INSURANCE—HAIL INSURANCE—AGENCY—REFORMATION. 

The decision was right. The soliciting agent was the agent of defendant 
and not of plaintiff. 

~~ see Insurance, Cent. Dig. §§ 99, 100, 267; Dec. Dig. § 73, 


6. INSURANCE—ARBITRATION—AGREEMENTS. 


Under the policy of insurance in this case, arbitration is in no case pro- 
vided for except as to the amount of the loss, and as to that it is a 
condition precedent to suit only when the parties fail to agree as to 
the amount of the loss. 


(For other cases, see Insurance, Cent. Dig. § 272; Dec. Dig. § 143[8].) 


Appeal from District Court, Stevens County; Stephen A. Flaherty, 
Judge. 

Action by M. Mahoney against the Minnesota Farmers’ Mutual In- 
surance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


* Decision rendered, Feb. 2, 1917. 161 N. W. Rep. 217. Syllabus by the 
Court. 





Fire, &c.| Citizens’ Nat. Bank vs. Yazoo Groc. Co. 


Jas. A. Peterson, of Minneapolis, for Appellant. 
James B. Ormond, of Morris, for Respondent. 


CITIZENS’ NAT. BANK vs. YAZOO GROCERY CO. er. At. 
(No. 18247.)* 


(Supreme Court of Mississippi.) 


2. INSURANCE—RIGHT TO PROCEEDS—STATUTE. 


In view of Acts 1908, c. 100, § 2, proceeds of a policy of insurance cover- 
ing a stock of merchandise destroyed by fire must be distributed pro 
rata to all the creditors of the insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1448-1451, 1453, 1454, 1485; 
Dec. Dig. § 582.) 


In Banc. Appeal from Chancery Court, Yazoo County; Allen Thomp- 
son, Special Chancellor. 

Suit by the Yazoo Grocery Company and others against the Citizens’ 
National Bank and another. From a decree for plaintiffs (72 South. 201), 
the named defendant appeals. Reversed and remanded, with directions. 


Hudson & McKay and Anderson, Vollor & Kelly, all of Vicksburg, 
for Appellant. 

Campbell & Campbell, E. L. Brown, and Barnett & Perrin, all of 
Yazoo City, for Appellees. 





* Decision rendered, July 3, 1916.° Suggestion of error sustained, Jan. 
29, 1917. 73 South. Rep. 877. 
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DWORKIN er aL. vs. CALEDONIAN INS. CO. 
(No. 12323.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—ACTION ON FIRE POLICY—QUESTION FOR 
FURY. 

In an action on fire insurance policy, containing provision for arbitration 
in case of disagreement, held that there was sufficient evidence of 
such disagreement to submit the question to the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768.) 


Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 
“Not to be officially published.” 
* Decision rendered, Jan. 29, 1917. Rehearing denied, Feb. 12, 1917. 
191 S. W. Rep. 1092. 
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Action by Harry Dworkin and others against the Caledonian Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. Reversed 
and remanded. 


Broaddus & Crow, of Kansas City, for Appellant. ; 
Harry Friedburg and George Halpern, both of Kansas City, for 
Respondents. 


SHOCKEY vs. FIDELITY-PHENIX FIRE INS. CO. or NEw 
York. (No. 12233.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—ACTIONS—EVIDENCE—SUFFICIENCY. 

In an action on a fire policy, evidence held to warrant a finding that plain- 
tiff was entrapped into signing a settlement without knowing its 
nature, or intending to make a settlement, and so it is conclusive on 
appeal. 

(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419.) 


2. INSURANCE—SETTLEMENT—ATTACK. 
In an action on a fire policy, where the insurer set up a settlement which 
plaintiff claimed was procured by fraud, plaintiff’s remedy is to attack 


the validity of the settlement for fraud in the reply, pursuant to Rev. 
St. 1909, § 1812. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419.) 


3. INSURANCE+FIRE POLICIES—VALIDITY. 

A fire policy, covering a dwelling and furniture therein, is valid as to the 
furniture, insured owning it, regardless of invalidity as to the dwell- 
ing on account of insured’s want of absolute title. 

(For other cases, see Insurance, Cent. Dig. § 252.) 


4, INSURANCE—FIRE POLICIES—WARRANTIES. 

Where insured correctly informed the soliciting agent as to his interest 
in a dwelling insured, and as to incumbrances on the land upon which 
it stood, incorrect answers written in the policy by the soliciting 
agent will not avoid it; such answers not being warranties by the 
insured, but answers by the insurer's own agent. 

(For other cases, see Insurance, Cent. Dig. § 1006.) 


8. INSURANCE— FIRE INSURANCE — ACTIONS — ATTORNEY’S 
FEES. 

In an action on a fire policy it appeared that the answers in the applica- 
tion misstated the nature of insured’s ownership, and the in- 
surer’s adjuster obtained insured’s signature to a settlement, which he 
repudiated. Rev. St. 1909, § 1068, provides for an allowance of 
damages and a reasonable attorney’s fee for vexatious refusal to pay 
a fire loss. Held, that as the answers to questions in the application 
included in the policy were false, and as insured’s signature was sub- 
scribed to the settlement, the refusal of the insurer to pay the loss 
cannot be deemed vexatious, warranting the allowance of damages or 


* Decision rendered, Feb. 12, 1917. 191 S. W. Rep. 1049. 








Fire, &c.] Smith vs. Caledonian Ins. Co. 473 


attorney’s fees; the insurer being entitled to have those facts 
judicially determined. 


(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806.) 


Appeal from Circuit Court, Schuyler County; M. Pettingill, Judge. 

“Not to be officially published.” 

Action by O. E. Shockey against the Fidelity-Phenix Fire Insurance 
Company of New York. From a judgment for plaintiff defendant appeals. 
Affirmed on condition that plaintiff enter remittitur, otherwise reversed 
and remanded. 


Fyke & Snider, of Kansas City, and J. F. Ball, of Montgomery, for 
Appellant. 

James E. Rieger and Higbee & Mills, all of Kirksville, for Re- 
spondent. 


SMITH vs. CALEDONIAN INS. CO. oF ScoTLanp. 
(No. 12291.)* 
(Kansas City Court of Appeals. Missouri.) 


1INSURANCE—FIRE INSURANCE—CONSTRUCTION OF 
POLICY. 

A policy of fire insurance “on a building and additions, * * * all 
permanent improvements, therein, including material entering into 
construction of same and thereon,” with “permission granted to com- 
plete,” and “privilege granted to make alterations,” it appearing that 
the building, originally a wooden structure, had been gradually altered 
by the addition of foundations and making other portions more 
substantial, and that it was the intention of insured to gradually alter 
it to a two-story brick and stone building, and that at all times it 
composed one structure, the policy insured a complete building in use 
and undergoing alteration. 


(For other cases, see Insurance, Cent. Dig. §§ 340, 345.) 


2. INSURANCE — FIRE INSURANCE — CONSTRUCTION OF 
POLICY. 


In a policy of fire insurance otherwise indicating a complete building in 
the process of alteration, the words “permission granted to complete” 
referred to the completion of the alterations of the building, and not 
to the completion of a building in the course of construction. 

(For other cases, see Insurance, Cent. Dig..§§ 340, 345.) 


3. INSURANCE—FIRE INSURANCE—CONSTRUCTION OF 
POLICY. 

The fact that a policy of fire insurance provides that work on the 
alteration of the building insured shall not extend over a longer 
period than fifteen days at any one time is not inconsistent with the 
idea that the policy insured a completed building in the course of 
alteration, since the insured had as many fifteen day periods as he 
chose to use. 


(For other cases, see Insurance, Cent. Dig. § 341.) 


* Decision rendered, Feb. 12, 1917. 191 S. W. Rep. 1034. 
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4, INSURANCE—FIRE INSURANCE—CONSTRUCTION OF 
POLICY. 

Rey. St. 1909, § 7020, provides that, where realty insured is destroyed, the 
property is taken as worth the amount of the policy less deterioration, 
and the burden of proving deterioration is on the insurer. Section 
7030 provides that no company shall insure personalty for more than 
three-fourths of its value, which shall not be questioned, and the 
burden is on the insured to show that there has been no depreciation. 
Plaintiff’s policy insured for $3,500 a building in the process of altera- 
tion, including additions, etc., and material entering into construction, 
and new work and materials therefor. Held, that it was the intention 
of the parties that material, when assembled on the premises for the 
purpose and intention of being incorporated into the building, should 
be treated as a part of the realty if burned while so assembled. 

(For other cases, see Insurance, Cent. Dig. § 341.) 


5. INSURANCE—FIRE INSURANCE—CONSTRUCTION OF 
POLICY. 

A policy of fire insurance on a complete building in use and undergoing 
alteration “to an amount not exceeding $3,500,” in view of a subse- 
quent definite statement in the policy that the amount on the specific 
property mentioned was to be $3,500, was for the specific sum of 
$3,500. 

(For other cases, see Insurance, Cent. Dig. §§ 355-357.) 


Appeal from Circuit Court, Jackson County; Wm. O. Thomas, Judge. 
Action by S. V. Smith against the Caledonian Insurance Company of 
Scotland. Judgment for plaintiff, and defendant appeals. Affirmed. 


Fyke & Snider, of Kansas City, for Appellant. 
Cook & Gossett, of Kansas City, for Respondent. 


—----@e@-——-— 


HARRIS vs. HARTFORD FIRE INS. CO. (No. 12188.)* 
(Kansas City Court of Appeals. Missouri.) 


I. INSURANCE—FIRE INSURANCE—PRESUMPTIONS. 

Under Rev. St. 1907, § 7030, providing that no insurance company shall 
insure a stock of goods for more than three-fourths of its value, it 
is presumed that the amount of insurance is but three-fourths of the 
value of the stock, and if there are several policies, their total amount 
will be considered as only three-fourths of the value. 

(For other cases, see Insurance, Cent. Dig. § 1665.) 

2. INSURANCE — FIRE INSURANCE — AMOUNT OF LOSS — 
VALUE OF GOODS—EVIDENCE—ADMISSIBILITY. 

While in a suit on one of several policies of fire insurance on a stock of 
goods, the agreement of the insured in negotiating settlement of 


another policy that the value of the goods was a certain sum is ad- 
missible, it is not conclusive of the value. 


(For other cases, see Insurance, Cent. Dig. § 1722.) 
* Decision rendered, Dec. 18, 1916. 191 S. W. Rep. 1037.) 
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Appeal from Circuit Court, Cooper County; Jack G. Slate, Judge. 

“Not to be officially published.” 

Action by J. B. Harris against the Hartford Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


W. B. Kelley, of Kansas City, for Appellant. 
Roy D. Williams, of Boonville, for Respondent. 


Ore 


CASE vs. MEANY.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—FIRE INSURANCE—LIABILITY OF AGENT— 
STATUTE—‘SOLICIT OR PLACE INSURANCE.” 

Under St. 1915, § 1919f, providing that any person who shall “solicit 
or place insurance” in a fire insurance company unauthorized to do 
business in the state shall, in the event of failure of the insurer to 
pay any claim or loss within the policy, be liable to the insured for 
the amount, to the extent that the insurer would have been liable, 
where defendant did not solicit insured to give fire insurance, but 
merely placed it with unlicensed companies at insured’s request, he 
was nevertheless liable to insured for a loss, the companies having 
failed to pay, since the phrase “solicit or place insurance” must not 
be read “solicit and place insurance.” 


(For other cases, see Insurance, Cent. Dig. §§ 27, 32; Dec. Dig. § 25.) 


2 INSURANCE — FIRE INSURANCE — OWNERSHIP OF 
PREMISES. 

The holder by mesne conveyances of a land contract, entitling him to an 
absolute conveyance on payment of $1,200, he having paid the ac- 
cruing interest, and nothing having been done to forfeit or lessen his 
rights, was the sole and unconditional owner of the premises, to 
entitle him to the proceeds of insurance thereon. 

(For other cases, see Insurance, Cent. Dig. §§ 1439, 1440, 1442, 1443; Dec. 
Dig. § 580[1].) 


3. INSURANCE—FIRE INSURANCE—AVOIDANCE OF POLICY 
FOR MISREPRESENTATION. 

Where there was no concealment or misrepresentations by insured, at 
time of issuance of fire policy, as to any facts about his title, he 
being the owner by mesne conveyances of a contract which would 
entitle him, on payment of $1,200, to an absolute conveyance of the 
property, the policy could not have been avoided by the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 617-620; Dec. Dig. 
§ 282[8].) 


Appeal from Circuit Court, Marathon County; A. H. Reid, Judge. 
Action by George R. Case against T. A. Meany. From a judgment 
for plaintiff defendant appeals. Judgment affirmed. 


Isaac Craite and Nash & Nash, all of Manitowoc, for Appellant. 
Kreutzer, Bird, Okoneski & Puchner, of Wausau, for Respondent. 


* Decision rendered, Feb. 13, 1917. 161 N. W. Rep. 363. 
Vol. XLIX—31. 
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ACCIDENT AND HEALTH. 


COURT OF APPEALS OF GEORGIA. 


Division No. 1. 


FULTON 
VS. 


METROPOLITAN CASUALTY INS. CO. or New York.* 


2. INSURANCE—ACCIDENT INSURANCE—RECOVERY — PROOF 
—‘ACCIDENTAL MEANS.” 

Where an accident policy insured against “the effects of bodily injuries 
sustained directly, solely, and exclusively through accidental means,” 
resulting in the death of the assured, it was necessary, in an action 
thereon, to show that in the act which preceded the injury alleged to 
have caused the death of the assured something unforeseen, unex- 
pected, or unusual occurred. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Accidental Means. ) 


3. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH— 
ALLEGATION—PROOF. 

While in such case the allegation that the insured met his death “solely 
and exclusively through accidental means, to wit, by the accidental 
straining of his physical body through the exertion of pulling and 
pushing a boat from dry land into water, * * * and from the re- 
sult of which straining a blood vessel in the stomach became ruptured 
and death ensued,” may be sustained by proof of circumstances, as 
well as by direct evidence, the proved facts in this case, considered in 
connection with the defensive facts developed upon cross-examination, 
were not sufficient to make a jury question. Accordingly the court 
did not err in directing a verdict. Evans vs. Josephine Mills, 119 Ga. 
448, 46 S. E. 674[2].) 

(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722, 1745, 1763, 
1764; Dec. Dig. § 665[5], 668[11].) 


Error from City Court of Savannah; Davis Freeman, Judge. 

Suit by Mrs. Fannie J. Fulton against the Metropolitan Casualty In- 
surance Company of New York. Plaintiff nonsuited, and she brings error. 
Affirmed. 


Mrs. Fannie J. Fulton filed suit in the city court of Savannah and 
alleged that she was the widow of Abraham J. Fulton; that said Abraham 
J. Fulton died on September 12, 1915; that the Metropolitan Casualty In- 
surance Company of New York issued to the said Abraham J. Fulton an 
accident policy, under the terms and stipulations of which the said 
Abraham J. Fulton was insured in the principal sum of $3,000 against the 
effects of bodily injury sustained directly, wholly, and exclusively through 
accidental means, and for loss of life so resulting the said defendant com- 


* Decision rendered, Jan. 23, 1917. 91 S. E. Rep. 228. Syllabus by the 
Court. 
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pany contracted and obligated itself to pay the beneficiary named in the 
policy, the plaintiff in this action, said principal sum. 

The plaintiff’s petition contains the following allegation :— 

“Your petitioner shows that Abraham J. Fulton, her husband and the 
assured in said policy, died on September 12, 1915, directly, solely, and 
exclusively through accidental means, to wit, by the accidental straining of 
his physical body through the exertion of pushing and pulling a boat 
from dry land into water, and also from the accidental straining due to 
the casting of a seine net, from the result of which straining a blood 
vessel in the stomach became ruptured, and death ensued.” 

The defendant filed an answer to the suit and denied the paragraph of 
the petition above quoted. Other defenses were set up in the answer not 
material to this decision. At the conclusion of the plaintiff’s evidence the 
presiding judge sustained a motion to nonsuit. 


Twiggs & Gazan, of Savannah, for Plaintiff in Error. 
Bryan, Jordan & Middlebrooks, and W. R. Tichenor, all of Atlanta, 
and David S. Atkinson, of Savannah, for Defendant in Error. 


GeorceE, J. 

[1] 1. During the progress of the case the plaintiff sought to 
prove by three witnesses certain statements made by the deceased 
as to his physical condition and as to the cause thereof, and in 
each instance the court excluded the testimony offered. The 
plaintiff excepts to these rulings. These exceptions are treated 
together. The evidence ruled out involves an identical principal 
of law. The answers excluded may be stated as follows :— 

“T hurt myself in getting the boat out of the mud to go casting ; 
I strained myself in lifting the boat out of the mud.” 

These statements were made some sixteen hours after the oc- 
currence to which they related. There was no error in excluding 
this testimony. W. & A. R. R. Co. vs. Beason, 112 Ga. 553, 37 
S. E. 863. 

[2] 2. The policy in this case insured against the effects of 
bodily injury sustained “directly, wholly, and exclusively” 
through accidental means. There is an apparent and perhaps 
actual conflict in the decided cases, both English and American, 
in construing the clause contained in this policy and quoted above. 
Many of the courts have distinguished between a clause insuring 
against death by accident and a death occasioned by accidental 
means. There is a line of decisions holding that an injury may 
be “accidental in character” where it results from an intentional 
and voluntary act, performed in the usual, ordinary, and intended 
manner, by the insured, while there is another line of decisions 
to the effect that, where the act itself was foreseen and intended, 
and performed in the ordinary and usual manner by the insured, 
the act cannot be considered as an “accidental means.” 

This court is bound by the construction given the above-quoted 
clause by the Supreme Court of Georgia. Such a provision in 
an accident policy was considered by that court in Cobb vs. Pre- 
ferred Mutual Accident Ass’n of N. Y. and vice versa, 96 Ga. 
818, 22 S. E. 976, and it was there ruled :— 
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“Where an accident insurance policy insured the person to 
whom it was issued ‘against bodily injuries effected through ex- 
ternal, violent, and accidental means,’ and on the trial of an action 
thereon, predicated upon the loss of an eye, it appeared from the 
evidence that the plaintiff, while in an emaciated and feeble con- 
dition, after safely alighting from a train, carried his baggage, 
weighing from sixty to eighty pounds, a distance of about fifty 
yards, and ‘injured himself in some way or other,’ in so doing, so 
that soon after putting the baggage down a defect in the vision 
of one of his eyes became apparent, which finally resulted in a 
total loss of sight as to that eye, and it also appeared that the 
plaintiff had not fallen, nor received a blow, or jar, or shock of 
any kind, and that there was nothing unusual in his manner of 
carrying the baggage or in his locomotion while so doing, no case 
for a recovery was made. Even if the plaintiff’s injury was at- 
tributable to the c carrying of the baggage, it was not effected by 
‘external,’ ‘violent,’ or ‘accidental’ means in the sense in which 
these words are used in the policy.” 

Counsel for the plaintiff in error insist that the words “ex- 
ternal” and “violent,” in the policy in that casé, distinguish i 
from the case now under consideration, but it is to be noted that 
the decision in that case declares that the means alleged to have 
produced the injury to the plaintiff were not effected by external, 
violent, or accidental means in the sense in which those words 
were used in the policy. The Supreme Court, in Atlanta Accident 
Ass'n vs. Alexander, 104 Ga. 709, 30 S. E. 939, 42 L. R. A. 188, 
again construes the same provision involved in the Cobb Case, 
supra. It is to be noted that in both cases the decision was an- 
nounced by Chief Justice Simmons. In the course of his opinion 
in the Alexander Case he said :— 

“We think the evidence in the present ¢ase was sufficient to 
authorize the jury to infer that the plaintiff's husband was in- 
jured in the manner described in the policy. It appears from the 
record that he was a hale, hearty man; his occupation was that 
of a blacksmith; it was his duty upon this occasion to use a heavy 
sledge hammer; he had used it many times before in the course 
of his business; on this particular occasion, in striking a slanting 
blow, he suddenly felt a severe pain in the lower part of his 
abdomen; the injury proved to be a rupture producing hernia, 
which injury resulted, in a few days, in death. Taking all the 
facts together, the fact of his previous good health, the fact that 
he had many times before used the hammer, the sudden pain after 
the blow of the hammer, and other facts which appeared, the jury 
could properly infer that the act which preceded the injury was 
something unforeseen, unexpeetcd, and unusual, and that the 
injury resulted directly and immediately from such act, and was 
therefore produced by external, violent, and accidental means.” 

Attention is called to the concluding sentence in this quotation. 
This sentence states the rule as announced in the Cobb Case, and 
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as set forth in the second headnote in the present case. Again, in 
the case of the Continental Casualty Co. vs. Pittman, 145 Ga. 
641, 89 S. E. 716, the Supreme Court decided as follows :— 


“It appearing from the evidence, on the trial of an action upon 
a policy of accident insurance, that the insured died from sun- 
stroke which overcame him as he was performing his ordinary 
duties as fireman on a locomotive engine on a hot summer day, 
and nothing appearing to show that the sunstroke was due to ‘ex- 
ternal, violent, and accidental means,’ within the meaning of 
those terms as used in the policy, the verdict in favor of the 
beneficiary therein was unauthorized.” 

One clause in the policy under construction in the case last 
cited provides for the payments of indemnities set forth “for 
bodily injuries caused through external, violent, and accidental 
means,” and another clause reads as follows :— 

“If sunstroke, freezing, or hydrophobia, due in either case to 
external, violent, and accidental means, shall result, independently 
of all other causes, in the death of the insured within ninety days 
from the date of exposure or infection, the company will pay 
said principal sum.” 

The person insured in that case was a railroad fireman, and 
occupied a position on the sunny side of the cab of his engine. 
The weather was very hot, and he was exposed to the sun and to 
the heat of the engine. He became overheated, was taken with 
a high fever, and suffered a sunstroke which had been produced 
by the extremely high heat to which he had been subjected in the 
performance of his duties. To quote from the opinion of the 
court in that case :— 

“The death of the insured was from sunstroke, which over- 
came the decedent while he was performing his ordinary duties. 
in the ordinary way upon a hot summer day; and there is noth- 
ing in the evidence to show that the sunstroke was due to ‘ex- 
ternal, violent, and accidental means,’ within the meaning of 
those terms as employed in the policy sued upon.” 

It will be seen that, if there is a seeming conflict between the 
Cobb Case and the Alexander Case, supra, the Pittman Case, 
supra, decided by the Supreme Court on August 18, 1916, 
recognizes the rule which we have adopted in the second head- 
note in the instant case. The rule which seems to reconcile the 
cases involving a construction of this, or a similar clause, in an 
accident policy of insurance, is: That when the facts show that 
no unforeseen, unexpected, unusual, unintentional, or involun- 
tary muscular effort or exertion occurred in the doing of the 
act which preceded the injury, the injury cannot be regarded as 
resulting from accidental means; but where the circumstances 
under which the injury was sustained were such as to call for a 
severe effort or exertion, in the course of which the assured may 
have been placed in a position where some unforeseen, unexpected, 
unusual, unintentional, or involuntary movement produced a 
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physical injury, it is a question of fact for the jury whether the 
injury was caused by such involuntary strain, in which case the 
means are accidental. 

It is not suggested that all of the decisions of the American 
courts can be harmonized upon the rule stated, but, applying the 
same to the Cobb Case, supra, it will be seen that the facts pre- 
cluded the reasonable probability that any unintentional or in- 
voluntary strain or demand was made upon the plaintiff, while 
in the Alexander Case, supra, the insured was using a hammer 
which he intended to use, and in a way in which he intended to 
use it, and in a way in which he many times before, in the course 
of his business, had used the same; yet in striking a slanting blow 
he suddenly felt a severe pain in the lower part of his abdomen. 
These facts, coupled with his previous good health, do not pre- 
clude the reasonable probability that on the occasion of his injury 
he may have unexpectedly and unintentionally placed himself in 
a position which called for the unusual strain upon the muscles 
of his abdomen and produced the injury from which he died. 
The question to be determined is whether, in the doing of the 
act, intentionally and purposely undertaken, anything occurs, or 
any facts or circumstances are shown from which the jury may 
reasonably infer that something did occur, to call for an uninten- 
tional and involuntary physical exertion on the part of the in- 
sured. The insured may have attempted in an ordinary and 
accustomed way to perform a particular act and if he does so, 
and if there are no facts from which it can legally be found by 
the jury that anything unforeseen or unexpected occurred to 
require of the insured unintentional or involuntary physical exer- 
tion, his death cannot be considered as resulting from accidental 
means, within the meaning of the terms of the policy involved in 
the instant case. 

[3] 3. The conclusion stated in the third headnote requires 
no elaboration. The plaintiff relied entirely on circumstances to 
prove the cause or means of injury alleged to have been sustained 
by the insured, and the proved facts do not meet the requirements 
of the rule of circumstantial evidence as applied to civil cases. 
The judge did not err in granting a nonsuit. 

Judgment affirmed. 

Wade, C. J., and Luke, J., concur. 





A. & H.] American Liability Co. vs. Bowman. 


APPELLATE COURT OF INDIANA. 
Division No. 182. 


AMERICAN LIABILITY CO. 


vs. 


BOWMAN.* 


1. INSURANCE—CONSTRUCTION OF POLICY—CONSTRUCTION 
AGAINST INSURER. 

Accident insurance contracts which are prepared by the company and are 
ambiguous are strictly construed against the company and given such 
reasonable construction as will effectuate the purpose of the parties 
and sustain the object for entering into the contract where it can be 
done without doing violence to the language. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


3. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION OF 
POLICIES—ATTEMPT TO WORK. 

Under an accident policy providing for indemnity for total disability 
during the period that the insured was totally and continuously from 
the day of the accident disabled and prevented from performing every 
duty pertaining to any business or occupation as a necessary result 
of the injury received, an injured workman can recover for the en- 
tire period in which he was, as a matter of fact, totally disabled, 
though he returned to work for a short time after the accident, when 
he was in such a condition that he could perform only part of his 
duties and he might reasonably not have attempted to do any work, 
since a construction of the policy which would defeat recovery because 
of a bona fide attempt to work would tend to penalize such attempt 
and encourage fraud and imposition on the company by remaining 
away from work when able to perform it. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 


4. INSURANCE— ACCIDENT INSURANCE—“TOTAL DISABIL- 
VEY 

The phrase “total disability’ in an accident insurance policy should be 
given a practical construction, and is a relative term, depending upon 
the nature of the employment and capabilities of the injured person 
and the peculiar circumstances of each case, and it is usually a ques- 
tion of fact to be determined by the court or jury trying the case. 

(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Total Incapacity.) 


5. INSURANCE—ACCIDENT INSURANCE—TOTAL DISABILITY 
—REFUSAL TO WORK. 


Insured, under an accident policy; cannot recover for total disability be- 
cause he failed or refused to work when he had an opportunity if he 
was reasonably able to perform such work. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 
* Decision rendered, Jan. 30, 1917. 114 N. E. Rep. 992. 
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6. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION OF 
POLICY. 

Provisions of an accident insurance policy for total disability indemnity 
must be liberally construed to give the insured the indemnity he 
contracted to obtain, and also to safeguard the company against 
fraud or imposition. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 


7. INSURANCE—ACCIDENT INSURANCE—POLIC Y—EXCEP- 
TIONS. 

An accident insurance policy providing for indemnity against total disa- 
bility resulting from accident but in a subsequent clause limiting the 
company’s liability to four weeks’ indemnity in the case of disability 
wholly or in part caused by or resulting directly or indirectly in or 
complicated with neuritis, does not limit the indemnity for total dis- 
ability resulting solely from the accident, though during the same 
period insured was suffering from neuritis caused by the injury, 
which did not change or prolong the total disability. 


(For other cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. 
§ 530.) 


8. — INSURAWNCE—POLICY—EXCEP- 
TIONS. 


If the latter clause be construed to prevent recovery for such disability, 
it conflicts with the insurance laws and renders the policy ambiguous, 
and the insurance clause will be given effect as one on which the 
minds of the parties met. 


(For —_ cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. 
§ 530.) 


12, INSURANCE—ACCIDENT INSURANCE—EVIDENCE—TOTAL 
DISABILITY. 


In an action for total disability indemnity under an accident insurance 
policy, evidence as to the work insured was able to do after the acci- 
dent held to support the court’s finding that he was totally disabled. 


(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722; Dec. Dig. 
§ 665[5].) 


Appeal from Circuit Court, Madison County; Charles K. Bagot, 
Judge. an 

Action by Linies E. Bowman against the American Liability Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Kittinger & Diven, of Anderson, for Appellant. 
Albert H. Vestal, of Anderson, for Appellee. 


Pas, C._ I. 

On July 12, 1913, appellee began this suit against appellant 
on a health and accident insurance policy. The issues were 
formed by a complaint in one paragraph answered by a general 
denial. A trial by the court resulted in a judgment for appellee 
in the sum of $240, from which this appeal was taken. 

Appellant had assigned as error the overruling of its motion 
for a new trial, and separate error on each of the five conclusions 
of law stated upon the special finding of the facts duly made by 
the court. 
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The complaint, in substance, charges that on September 7, 1910, 
appellee applied for and obtained a policy in appellant company, 
whereby it promised, in the event of bodily injury resulting 
through external, violent, and accidental means, to pay appellee 
$40 per month so long as he should be prevented from per- 
forming his ordinary business by reason of such injuries; that 
he complied with all the provisions of the policy so issued to him, 
and on November 17, 1912, while the policy was in force, he 
received a personal injury which was caused by the slipping of a 
ladder on which he was working, whereby he was thrown ten 
feet to and upon a cement floor which caused an injury to his 
back, side, and spine; that by reason of such injuries he was 
prevented from following his occupation or attending to any 
work or business continuously from the 17th day of December, 
1912, and still is totally disabled and prevented from performing 
any duty pertaining to any business or occupation; that due 
proof of his disability for the period of six months was furnished 
appellant and payment was refused. 

The policy is made a part of the complaint as “Exhibit A,” 
and it is averred that there is due thereon the sum of $280, for 
which judgment is demanded. 

The finding of facts follow the averments of the complaint, 


and, omitting uncontroverted statements, is in substance as 
follows :— 


On September 7, 1910, appellee was an able-bodied man in 
good health, and in sound physical condition, and on that day 
appellant issued to him a health and accident policy, the sub- 
stance of which, as far as material here, is as follows :-— 

The policy to be in force until 12 o’clock noon of October 1, 
1910, “and for such further periods as the premium paid will 
maintain this policy in force. * * * 


“Total Accident Disability. 

“A. At the rate of forty dollars per month for the period, not 
exceeding twenty-four consecutive months, that the assured is 
totally and continuously from the date of accident disabled and 
prevented from performing every duty pertaining to any business 
or occupation, as a necessary result, independent of all other 
causes of bodily injuries effected through external, violent, and 
accidental means. * * * 


“Tilness Indemnity. 


“FE. At the rate of forty dollars per month for the number 
of consecutive days (deducting the first week unless continuing 
twenty-eight consecutive days) that the assured is strictly and 
continuously confined within the house and therein regularly 
visited and treated by a legally qualified physician and necessarily 
totally disabled by reason of illness having its cause and be- 
ginning after this policy has been maintained in continuous force 
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for thirty days; and if, during convalescence following said 
house confinement, the assured shall be necessarily and con- 
tinuously disabled from performing every duty pertaining to any 
business or occupation, and require and receive the regular at- 
tendance of such physician, the company will pay him indemnity 
at one-half of said rate for the period of such convalescence not 
exceeding four weeks. * * * 


“Miscellaneous Provisions. 


“* * * 2. In the event of disability, due to either accident 
or illness, wholly or in part caused by or resulting directly or 
indirectly in or complicated with tuberculosis, rheumatism, 
paralysis, apoplexy, orchitis, neuritis, locomotor ataxia, lumbago, 
lame back, strains, sciatica, vaccination, Bright’s disease, cancer, 
dementia, hernia, insanity, or in the event of any accidental in- 
jury otherwise covered by this policy resulting in hernia, termin- 
ating fatally or otherwise, then in all such cases referred to in 
this paragraph, the only liability of the company shall be in- 
demnity for a period of disability not exceeding four weeks in 
any one policy year, anything herein to the contrary notwith- 
standing. * * * 

‘6. The company may cancel this policy at any time, without 
prejudice to the rights of the assured as to any claim then 
pending, by written notice of cancellation served upon the as- 
sured or mailed to the assured at the address herein given, 
together with the company’s check for the unearned portion, if 
any, of the premium paid. 

Indemnity will not accrue hereunder in excess of the time 
the assured is, by reason of injury or illness, under the pro- 
fessional care and regular attendance of a legally qualified 
physician or surgeon. If the assured is disabled by injury or 
illness for more than thirty days, he or his relatives shall as a 
condition precedent to recovery hereunder furnish the company 
every thirty days with a report in writing from his attending 
physician or surgeon, fully stating the condition of the assured 
and the probable duration of the disability. 


“9. This policy, with the schedule of warranties indorsed hereon, 
contains the entire contract between the parties hereto, and no 
agent has authority to change it or waive any of the provisions. 
a * * 

“2. That on the reverse side of said policy, in written and 
printed matter, under the head and title of ‘Schedule of Warran- 
ties,’ was indorsed in the following language :— 


“Schedule of Warranties. 


“By accepting this policy the assured agrees that each state- 


ment in this schedule is material, and warrants each to be true. 
of . * 
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“T agree to pay a monthly premium of one and 20/100 dollars 
in advance without notice or demand.” 

The court also found that from the issuance of said policy 
appellee promptly paid all dues and premiums on same up to 
and including the 7th day of June, 1913; that on November 17, 
1912, while working at his usual employment, the ladder on 
which appellee was standing slipped and threw him to the floor 
and injured his right side and hip, and his back in the region of 
the crest of the ilium, which injury was accompanied by an ex- 
ternal visible bruise and discoloration; that he was thereby 
totally disabled immediately after receiving such injury and con- 
tinuously for about four days; that immediately after receiving 
the injury appellee was removed to his home, and on that day 
was visited and treated for said injuries in his home by a 
physician, and at the end of said four days he was still suffering 
from his injuries and returned to his work; that continuously 
thereafter, except on Sunday, until December 27, 1912, he went 
to his work “and attempted to perform his duties under his 
employment, and did perform a great part of said duties; but 
that his performance of said duties was with great pain and 
suffering, and there was a considerable portion of said duties he 
was unable to perform and required the assistance of another 
man in performing the services which he, had it not been for 
said injury, would have been able to perform himself, and did 
perform himself prior to the receiving of such injury”; that on 
December 27, 1912, the suffering from said injuries became so 
severe that he was unable to perform any labor, and from that date 
continuously to the present time (case was tried in June, 1914) 
has been wholly and totally disabled from performing manual 
labor, or pursuing his avocation, or performing any of the duties 
of his employment, and has been continuously under the care and 
treatment of a regularly licensed physician; that said injury was 
entirely received from external, violent, and accidental causes, 
and appellee’s disability aforesaid was directly and imme- 
diately caused by such injury; that on January 16, 1913, said 
injury produced neuritis, from which appellee has continuously 
suffered, and by reason of which he has been entirely and totally 
disabled from performing manual labor as aforesaid, and ren- 
dered wholly unable to perform any part of his usual work or to 
earn any money by his labor; that said neuritis is not an in- 
dependent disease, but is coupled with and the result of said in- 
jury and was wholly caused thereby. 


The court also finds that on January 17, 1913, appellee notified 
appellant in writing of said injury which notice was received by 
appellant; that later, at request of appellant, appellee sent to the 
company the statement of his attending physician and filled out 
the preliminery notice furnished him by appellant, all of 
which were received by appellant; that on February 21, 1913, 
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appellant called for a second preliminary report, which was 
furnished it on March 1, 1913, and on March 3, and again on 
March 8, 1913, appellee sent to appellant another proof of in- 
jury made out by his physician, and at appellant’s request sent 
other proofs of injury, and later on had further communications 
with appellant and sent additional preliminary reports made out 
by his physician, the details of which are found and set out by 
the trial court; that on April 1, 1913, appellant called for ‘final 
proof of illness,” and on May 31, 1913, after further corre- 
spondence, appellee made out proof of his injury and sent same 
to appellant, together with the statement of his physician, on 
blanks provided by appellant; that on July 12, 1913, appellant 
notified appellee that after careful examination of his claim from 
the statements of himself and his physician the company had 
concluded his disability was due to neuritis, and the company’s 
liability therefor was limited to four weeks in any one policy 
year, and that in payment thereof it inclosed draft payable to 
him for $30.66; that on July 29, 1913, appellee by his attorneys 
returned the draft for $30.66, and also a check for $3.60 sent by 
appellant as a return of unearned premiums paid by appellee, 
and also notified appellant that its alleged reasons for refusing 
to pay full indemnity were unfounded and that suit had been 
commenced to recover the amount due appellee. 

The court also found that all the aforesaid disabilities of ap- 
pellee are the necessary result, independent of all other causes, 
of the bodily injury aforesaid so received by appellee; that 
appellee had substantially complied with all the terms and con- 
ditions of the policy to be performed by him, and that appellant 
by its conduct and dealings with appellee has waived all 
irregularities and technical omissions on his part required by the 
provisions of the policy issued to him. 

On the foregoing finding of facts the court stated its con- 
clusions of law as follows :— 

(1) The law is with appellee, and he is entitled to recover $240. 

(2) That the notice of injury stated in the findings was ac- 
cepted by appellant as notice under the terms of the policy, and 
was furnished within reasonable time after receiving the injury 
within the meaning of the law applicable thereto. 

“(3) That the provisions of subdivision 2, under the heading 
‘Miscellaneous Provisions,’ in said policy, does not preclude the 
plaintiff's right to recover on said policy, nor limit his right to 
recover to a period of four weeks in any one policy year. 

“(4) That the plaintiff is entitled to recover his costs in this 
action. 

(5) That the plaintiff's right to recover on account of the 
injury in suit, for disability suffered after the time of the com- 
mencement of this action, is in no way an issue in this cause, and 
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is not in any way litigated, determined, or adjudicated, nor the 
rights of either party affected or prejudiced. 
“This the 11th day of June, 1914. 
“Chas. K. Bagot, 
“Judge of the Madison Circuit Court.” 


Under points and authorities appellant contends that the find- 
ings show that appellee was not “totally and continuously: from 
the date of accident disabled and prevented from performing 
every duty pertaining to any business or occupation” within the 
meaning of the provisions of his policy, and that the court erred 
in its conclusions of law allowing him full indemnity for six 
months; that under paragraph 2 of “Miscellaneous Provisions” 
of the policy appellee was only liable for four weeks’ indemnity, 
which was duly tendered him, and that the court therefore erred 
in its first and third conclusions of law; that the fifth conclusion 
of law is outside the issues. No point is made or urged against 
the second or fourth conclusions of law. 

We limit our discussion to the points presented, and by them 
appellant concedes liability for four weeks’ sickness, and claims 
the benefit of its tender, but asserts that appellee is not entitled 
to recover for total disability for any period of time under the 
provisions of the policy and the facts found by the court. 

[1] Insurance contracts providing indemnity for disability or 
death of the insured, which are prepared by the company, and 
are ambiguous, or reasonably subject to conflicting interpre- 
tations, are strictly construed against the company, and are 
given such reasonable and liberal construction as will effectuate 
the purpose of the parties and sustain rather than defeat the 
object of entering into the contract, where it can be done with- 
out doing violence to the language employed. 

[2] In construing such contracts courts give to the language 
employed a fair and reasonable construction, and in so doing 
consider also the relation and situation of the parties when the 
contract was entered into, and from such considerations seek to 
ascertain the meaning or propositions upon which the minds of 
the contracting parties may reasonably be said to have met at 
that time. Hay vs. Meridian Life Ins. Co., 57 Ind. App. 536-545, 
101 N. E. 651, 105 N. E. 919; Indiana Life Endowment Co. vs. 
Reed, 54 Ind. App. 450-465, 103 N. E. 77, and cases cited; 
Workingmen’s Mut. Prot. Ass’n vs. Roos, 113 N. E. 760, and 
cases cited. 

[3] The facts found are amply sufficient to show total dis- 
ability of appellee for the requisite period of time, and the chief 
difficulty arises from a consideration of those facts which show 
that four days after his injury, while still suffering from the 
effects thereof, he returned to his work, and for more than a 
month performed a large part of the duties of his employment, 
though during all such time he continued to suffer intensely 
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and was greatly mecapacitated, and then finally, from the effects 
of his original injury, which had become more severe and 
malignant, he became wholly unable to perform any labor of any 
kind, and was confined to his home for treatment, and likewise 
the finding which shows that the injury caused neuritis. 

If the performance of such labor under the conditions shown 
destroys or so modifies the findings, which show total and con- 
tinuous disability due solely to appellee’s injury, for the requisite 
period of time, that under his policy we are compelled to hold 
that he does not come within the provisions which allow com- 
pensation for total disability, then the first and third conclusions 
of law are erroneous. 

The findings disclose a situation where the injury was more 
severe and the results more permanent and harmful than they 
at first appeared to be, and in which the injured party showed 
unusual desire and put forth an extraordinary effort, to labor 
while still incapacitated by his injuries. He was in no sense a 
malingerer, and the facts present the question whether by his 
premature effort to labor while so incapacitated he is, under the 
provisions of his policy, deprived of compensation which he would 
clearly be entitled to receive had he remained away from his 
employment, and made no effort to labor, as the severity of his 
injury and the intensity of his suffering clearly warranted him 
in doing. 

[4] The rule prevails in this and most jurisdictions that pro- 
visions in a policy for total disablity, irrespective of the technical 

variations in the language employed, should be given a rational 

and practical construction; that the phrase “total disability” is a 
relative term, depending in a measure upon the nature of the 
employment, the capabilities of the injured person, and likewise 
the circumstances and peculiar facts of each particular case. 

It is usually a question of fact to be determined by the court 
or jury trying the case, and was such question in the case at 
bar. Indiana Life, etc., Co. vs. Reed, 54 Ind. App. 450-467, 
103 N. E. 77, and cases cited; Workingmen’s Mut. Prot. Ass’n 
vs. Roos, 113 N. E. 760; volume 4, Cooley’s Briefs on Ins. 
pp. 3288-3290; Kerr on Insurance, p. 385. 

Where a party is shown to be in fact totally disabled for the 
entire period for which compensation is sought, it cannot be held 
as a matter of law that he was not disabled because during a 
portion of such time he made a good-faith, though ineffectual, 
effort to perform the duties of his usual employment. 


[5] Nor could he be held to be totally disabled because he 
failed or refused to labor, when he had the opportunity so to do, 
if in fact he was at the time reasonably able to perform such 
labor. Pacific Mutual Life Ins. Co. vs. Branham, 34 Ind. App. 
243-246, 70 N. E. 174; Commercial Travelers’ Mutual Accident 
Ass'n vs. Springsteen, 23 Ind. App. 657-662, 55 N. E. 973; In- 
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diana Life, etc., Co. vs. Reed, supra; Young vs. Travelers’ Ins. 
Co., 80 Me. 244-247, 13 Atl. 896; Hohn vs. Inter-State Casualty 
Co., 115 Mich. 79, 72 N. W. 1105; Turner vs. Fidelity & Cas- 
ualty Co., 112 Mich. 425, 70 N. W. 898, 38 L. R. A. 529, 67 Am. 
St. Rep. 428; Lobdill vs. Laboring Men’s Mut. Aid Ass’n, 
69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542. 


[6] In several of the cases above cited it is stated, in sub- 
stance, that provisions for total disability similar to those in the 
policy now under consideration, in all cases of doubt, should be 
liberally and fairly construed as to give to the insured the in- 
demnity which he contracted to obtain, and at the same time the 
language employed should be so construed as to serve the pur- 
pose of guarding the company against fraud or imposition. 

In the case at bar the finding of the court shows that the con- 
clusion reached was consistent both with the idea of providing 
the indemnity contemplated by the parties when the contract was 
entered into and of effectually safeguarding the company against 
fraud or imposition of any kind. Such construction gives effect 
to the whole contract and effectuates the purpose “which the 
minds of the contracting parties met when the policy was issued 
by the company and accepted and paid for by the insured. 

To allow appellee only four weeks’ sick benefits, in the face of 
the finding which clearly shows total disability for over six 
months, and an actual cessation of labor for most of that time, 
and for all the time, but for the extraordinary conduct of appellee 
in a good-faith effort to work while disabled and still suffering 
from the continuing effect of his injury, would require a narrow 
and technical construction of the policy in favor of appellant, 
notwithstanding the facts found show that it was in no sense 
imposed upon by fraud or unfair dealings, and has only been 
called upon to pay the amount it obligated itself to pay under 
such conditions as are shown by the findings. Such narrow 
construction would tend to place a premium on fraud and de- 
ception, to discourage fairness and effort to return to employment 
as soon as possible after an injury, and in the end would result 
in greater hardships to insurance companies than the broader and 
more liberal construction which affords sufficient latitude to en- 
able courts in applying the law to particular cases to discriminate 
between malingerers and those who in fairness and honesty have 
reasonably and substantially complied with the provisions of 
insurance contracts like the one under consideration. 


[7] But it is also contended in this case that the finding which 
shows that the injury produced neuritis, from which appellee 
continuously suffered, and by reason of which he was totally 
disabled, brings the case squarely within the provisions of clause 
2 of “Miscellaneous Provisions” of the policy, and limits the 
period for which compensation may be allowed to four weeks. 
Considering only such findings and said clause 2, the contention 
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seems to have merit. But we must consider all the provisions of 
the policy and all the facts found by the court which bear upon 
the question of the compensation due appellee. On the face of 
the policy it is stated that :— 

The “American Liability Company insures the person named 
as assured * * * from the Ist of October, 1910, and for 
such further periods as the premium paid will maintain this 
policy in force, against the contingencies as hereinafter provided. 

“Total Accident Disability. 

“A. At the rate of forty dollars per month for the period, not 
exceeding twenty-four consecutive months, that the assured is 
totally and continuously from date of accident disabled and pre- 
vented from performing every duty pertaining to any business 
or occupation, as a necessary result, independent of all other 
causes, of bodily injuries effected through external, violent, and 
accidental means.” 

The foregoing provisions of the policy are followed by 
numerous detailed specifications relating to “Partial Accident 
Disability,” “Specific Total Losses,” “Double Indemnity,” “Illness 
Indemnity,” ‘Extended Illness Indemnity,” and some ten or 
more other general headings or topics which are followed by 
detailed specifications and statements in fine print and these are 
followed by the general heading, “Miscellaneous Provisions,” 
which consist of nine paragraphs, and on the reverse side of the 
policy appears “Schedule of Warranties,” a copy of the applica- 
tion, various stipulations and limitations, and an agreement to 
pay the premiums as specified in the policy. The provision relied 
upon by appellant to limit recovery to four weeks is found in 
clause 2 of “Miscellaneous Provisions,’’ which is as above set 
forth. 

The finding not only shows the development of neuritis, but 
that appellee was totally and continuously disabled up to the 
time of the trial in June, 1914. 

After concluding the findings which set forth the injury, the 
development of neuritis, and the disability of appellee, the court 
states the ultimate fact :— 

“That all the aforesaid disabilities of appellee are the necessary 
result, independent of all other causes, of the bodily injury afore- 
said so received by appellee.” 

This is clear statement that, notwithstanding neuritis developed 
from the injury, appellee was continuously and totally disabled 
by the original injury, independent of neuritis or any other cause 
other than such injury; in other words, the period of total dis- 
ability for which appellee was allowed compensation was in- 
dependent of, and not changed or prolonged by, neuritis. 

To hold that the development of neuritis would shorten the 
period of compensation to four weeks under such a state of facts 
would be to bring the provisions of said clause 2 into conflict 
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with and make them contradictory of the general provisions on 
the face of the policy which promise compensation for total 
disability for a period of time not exceeding twenty-four months. 
The provisions of said clause 2 may apply to cases in which 
neuritis or other diseases named developed and in which it is 
not shown that the period of disability for which compensation 
is allowed was entirely independent of and not prolonged by 
such disease. Such construction gives effect to the general 
provisions for total disability, and also to those limiting the 
period of compensation to four weeks, under certain specified 
conditions, is reasonable, and is consistent with the object sought 
to be attained by the issuance and acceptance of the policy. 


[8] But if we should take the view that the provisions of said 
clause 2 necessarily mean that compensation is to be limited to 
four weeks in every case where one of the specified diseases de- 
velops, regardless of the character and extent of the original 
injury and the period of time during which total disability re- 
sulted therefrom independent of all other causes, still on the 
facts of this case we should reach the same result. Appellee 
sought indemnity, and the appellant agreed to furnish it accord- 
ing to the provisions of the contract. The first and prominent 
provision of the policy is clear in its promise of $40 per month 
for total disability. The construction of said clause 2 last above 
indicated would be inconsistent with and contradictory of the 
provision for total disability and would render the policy am- 
biguous. We should then apply the rules of construction above 
stated and be compelled to hold that the minds of the contracting 
parties never met upon such proposition, and that appellant 
promised to indemnify appellee to the extent of $40 per month 
for continuous total disability, and that, inasmuch as the finding 
of fact shows such disability independent of neuritis that de- 
veloped, such disease is only incidental to the case, and does not 
materially affect or change the ultimate fact of total disability 
due, as the court found, solely and exclusively to the original 
injury. 

We therefore conclude that the court did not err in either the 
first or third conclusion of law. 


[9] The fifth conclusion of law, to the effect that appellee’s 
right to recover for disability suffered after the commencement 
of this suit is not in issue or determined by this suit, was not 
essential to the judgment in this case, but it only states what is 
apparent from the pleadings, and the finding of the court, in any 
view that may be taken of it, would not afford a cause of re- 
versal if the judgment is otherwise correct. 

Under the motion for a new trial appellant contends that the 
court’s findings Nos. 6, 7, 10, and 40 are not sustained by suffi- 
cient evidence. 

[10] In finding No. 6 the court stated that immediately after 
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his injury appellee was removed to his home in a vehicle, and on 
the same day a physician was called to the home and treated him 
for his injury. We find no evidence that he was taken home in 
a vehicle, but the undisputed evidence shows that he walked home 
by the help of Mr. Garrison, and that a physician was called 
who treated him as stated in the finding. The inaccuracy is an 
unimportant minor detail which in no way affects the ultimate 
facts found by the court or the conclusions of law drawn there- 
from. 

The tenth finding states, in substance, that on January 16, 1913, 
the injury produced neuritis, the center of which was immediately 
in the locality of the injury, and that appellee suffered therefrom 
continuously thereafter to the time of the trial and was thereby 
totally disabled. 

The fortieth finding states that all of the disabilities heretofore 
found from which the plaintiff suffered “are the necessary result, 
independent of all other causes, of the bodily injury so affected 
through the external and accidental means heretofore found and 
stated.” 

Appellant only points out an inaccuracy in the tenth finding in 
the date, by the substitution of January 16, 1913, for December 
27, 1912. The criticism is probably correct, but is only another 
unimportant minor detail as the particular date could not change 
the important ultimate facts relating to the injury and the results 
that followed. 


[11] Both the tenth and fortieth findings state ultimate facts 
that are important and within the issues. There is evidence from 
which the ultimate facts so stated could be reasonably inferred, 
and the trial court was entirely within its province in so stating 
them. Ultimate issuable facts are proper in special findings, and 
are the facts which must control the conclusions of law drawn 
from the facts, since mere evidentiary facts though often found 
in special findings, are improper and unauthorized. 

[12] The seventh finding deals with appellee's return to 
his employment, his incapacity and suffering, and the assistance 
he had in the performance of his duties when he returned to his 
work four days after his injury. 

The evidence shows that appellee was a fireman, and that the 
engineer helped him perform his duties when he was feeling 
badly, and that prior to his injury he readily performed all the 
labor required in his position without any assistance. 

The trial court had the right to draw from the evidence any 
reasonable inference, and while the evidence on the points of the 
amount of the assistance needed and received by appellee at such 
time is somewhat meagre, we cannot say there is a total failure of 
evidence from which the court might infer the facts stated in 
such finding. 

The court found and stated the ultimate facts which warrant 
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recovery for six months’ total disability, and there is evidence 
tending to prove all of such facts. The findings support the 
conclusions of law on which the judgment rests. We find no 
reversible error. The case seems to have been fairly tried on its 
merits, and a correct result reached. Section 700, Burns 1914. 

Judgment affirmed. 

Ibach, P. J., and Dausman, Caldwell, Batman, and Hottel, JJ., 
concur. 


———-@+@ 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


BARTALLOTTE 
US. 


COMMERCIAL CASUALTY INS. CO.* 


INSURANCE—HEALTH INSURANCE—CONSTRUCTION OF 
POLICY. 

A health insurance policy, expressly excepting disability from any disease 
of the generative organs or any disease not common to both sexes, 
did not cover disability caused by prostatitis, which is a disease of 
the prostate gland, a generative organ, and not common to both sexes, 
although the infection causing such disease was a secondary infection 
from throat trouble; it being immaterial what caused the prostatitis; 
whether the causes were internal or external, hereditary or an incident 
of old age or early dissipation, for the exemption was as to disability 
resulting from such diseases. 


(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig. § 454.) 


Appeal from Municipal Court, Borough of Manhattan, Fourth District. 

Action by Joseph Bartallotte against the Commercial Casualty Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. Re- 
versed, and complaint dismissed. 

Argued January term, 1917, before Guy, Bijur, and Mullan, JJ. 


Otto D. Parker, of New York City (John W. Hannon, of New York 
City, of counsel), for Appellant. . 
Abraham B. Albert, of New York City, for Respondent. 


Guy, J. 
Defendant appeals from a judgment entered by direction of 
the court in favor of plaintiff after a trial without a jury. The 
action is brought upon a health insurance policy, which policy 
contains the following provision :— 
Section P: “The insurance hereunder shall not cover any dis- 


* Decision rendered, Feb. i. 1917. 163 N. Y. Supp. 95. 
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ability * * * sustained by the insured * * * which shall 
result directly or indirectly from venereal diseases, childbirth, or 
any disease of the generative organs or their appendages, or any 
disease or injury, fatal or nonfatal, not common to both sexes, 
anything herein to the contrary notwithstanding.” 

The defense is that plaintifi’s disability was due to an ill- 
ness not within the terms of the policy, being a disease of a 
generative organ (the prostate gland) not common to both sexes. 
The contention of the plaintiff-respondent was that the disease 
of the prostate gland was due primarily to a germ infection of 
the nose and throat, and therefore came within the general 
terms of the policy, and not within the exemptions set forth 
in section P. This view, apparently adopted by the trial 
judge in directing judgment for plaintiff, is not supported by the 
proof. The evidence is uncontradicted that, whatever its remote 
cause, the immediate illness which caused the disability of the 
assured was prostatitis, a disease of the prostate gland, a genera- 
tive organ, not common to both sexes. 

The preliminary certificate of illness, filed by plaintiff with de- 
fendant pursuant to the requirements of the policy, stated the 
illness of plaintiff to be “prostatitis, with fever and constipation, 
frequent painful urination.” The surgeon’s preliminary report 
of illness accompanying plaintiff’s preliminaray certificate stated 
the disease to be “acute prostatitis, with fever and urine deten- 
tion, painful urination, constipation.” 

Dr. Fresca, the physician whose preliminary report was filed by 
plaintiff with the defendant, testified that plaintiff had acute pros- 
tatitis, and that he had a high fever and painful symptoms, a con- 
dition due to urinary trouble. On further examination, the 
physician stated that he had been told that, a week before he ex- 
amined him, plaintiff had been suffering from the nose and throat; 
that at that time, on examining plaintiff’s nose and throat, he 
found symptoms of follicular tonsilitis, and rhinitis in the nose, 
and stated further :— 

“My opinion was that this infection was a secondary infection 
from throat trouble, and it traveled down to the gland.” 

Two medical experts were called by the defendant as witnesses, 
one of whom testified that the plaintiff stated to him that he was 
suffering from acute prostatitis, and described to him the treat- 
ment which he was undergoing. ‘The other witness testified that 
the plaintiff told him he had inflammation of the prostate gland. 
Under the terms of the policy it is immaterial what caused the 
postatitis, whether the causes were internal or external, heredi- 
tary, or an incident of old age or early dissipation. The exemption 
is as to disability resulting from such diseases. 

At the close of the case defendant’s counsel moved to dismiss 
the complaint, on the ground that plaintiff had failed to make out 
a cause of action; it being established by the affirmative proof in 
the case that plaintiff suffered from a disability known as acute 
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prostatitis, a disease not comomn to both sexes, and therefore 
one for which the defendant was not liable under the policy. 
Decision was reserved, and the motion was subsequently denied, 
and judgment rendered in favor of plaintiff. ‘The motion to dis- 
miss the complaint should have been granted; the proof being 
conclusive that plaintiff’s disability was due to an illness for 
which, under the policy, plaintiff had no right to recovery. 

The judgment must therefore be reversed, with $30 costs, and 
the complaint dismissed, with costs. All concur. 
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PROVIDENT LIFE & ACCIDENT INS. CO. or Cuarra- 
NOOGA, TENN., vs. BLACK. (7 Div. 402).* 


(Court of Appeals of Alabama.) 


3. INSURANCE—EVIDENCE—ADMISSIBILITY. 

In an action on an accident policy, the fact that there was a doctor prac- 
ticing in the neighborhood and living within one mile of plaintiff was 
not material. 

(For other cases, see Insurance, Cent. Dig. $$ 1691, 1693; Dec. Dig. § 
659{1].) 


Appeal from City Court of Anniston; T. W. Coleman, Jr., Judge. 

Action by A. P. Black against the Provident Life & Accident Insur- 
ance Company of Chattanooga, Tenn., to recover upon an indemnity 
policy. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded. 

Knox, Acker, Dixon & Sterne, of Anniston, for Appellant. 

Charles F. Douglass, of Anniston, for Appellee. 





* Decision rendered, Jan. 9, 1917. 73 South. Rep. 757. 


—_—_—_—_—_ $e@— atta 


TRAVELERS’ INS. CO. or Hartrorp, Conn., vs. ATKINSON, 
(7 Div. 780.) * 


(Supreme Court of Alabama.) 


INSURANCE—PAYMENT OF PREMIUMS—EMPLOYEES—ACCI- 
DENT INSURANCE. 

An employer was directed by his employee to pay certain accident insur- 
ance premiums when same were due out of wages due him for that 
month. The employee was injured during a month for which no 
premium had been paid, although wages for another month were in 





* Decision rendered, Nov. 16, 1916. Rehearing denied, Jan. 18, 1917. 73 
South. Rep. 903. 
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the employer’s hands. Held that, as the employer could not pay the 
wages in his hands for the premiums of a different month, insurer 
could not collect them, and, the premiums not being paid for the 
period when the accident occurred, the employee could not recover. 


(For other cases, see Insurance, Cent. Dig. § 916; Dec. Dig. § 360[1].) 


Appeal from City Court of Gadsden; John H. Disque, Judge. 

Action by Thomas W. Atkinson against the Travelers’ Insurance 
Company of Hartford, Conn. Judgment for plaintiff, and defendant ap- 
peals. Reversed and remanded. 


Hood & Murphree, of Gadsden, for Appellant. 
Culli & Martin, of Gadsden, for Appellee. 


oe Oe ee 


UNION CENT. RELIEF ASS’N vs. JOHNSON. 
(6 Div. 400.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—CONSTRUCTION OF POLICY—CONSTRUCTION 
AGAINST INSURER. 

An insurance contract, if of doubtful import, is construed in favor of the 
insured, in view of its object to give insurance, and not unreason- 
ably, so as to cut out insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 





2. INSURANCE—CONSTRUCTION OF POLICY—UNAMBIGUOUS 
PROVISIONS. 

Where there is no ambiguity in an insurance policy, there is no room for 
construction, but the language must be expounded by the court as it 
is used by the parties. 

(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


3. INSURANCE—CONSTRUCTION OF POLICY—CONSTRUCTION 
AS A WHOLE. 

In construing a clause of an accident or sick benefit insurance policy, the 
whole policy must be considered in order to give effect, if possible, 
to the language used and to each provision or exception therein. 

(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


4. INSURANCE—SICK BENEFIT INSURANCE—AREARAGE IN 
PAYMENTS. 

A clause in a policy forfeiting sick benefits of a member owing more than 
two weekly payments for a period continuing between the date of 
his becoming so in arrears and the expiration of a term of five 
weeks from the date when all back dues were paid up held not to pre- 
vent recovery by a member who had become more than two weeks in 


* Decision rendered, Nov. 16, 1916. Rehearing denied, Jan. 18, 1917. 73 
South. Rep. 816. 
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arrears but had made payments from time to time and had paid up 
all back dues before he became sick. 

(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 
753[1].) 


Appeal from City Court of Birmingham; H. A. Sharpe, Judge. 

Action by Ben J. Johnson against the Union Central Relief Associa- 
tion. Judgment for plaintiff, and defendant appeals. Transferred from 
the Court of Appeals under section 6, Act April 18, 1911, p. 449. Affirmed. 


Allen, Fish & Townsend, of Birmingham, for Appellant. 
[sadore Shapiro, of Birmingham, for Appellee. 


° — ——--— Hoe@-— anes 


WILKINS vs. GEORGIA CASUALTY CO. (No. 7418.)* 


(Court of Appeals of Georgia, Division No. 2.) 


1. INSURANCE—ACCIDENT INSURANCE—POLICY. 

Where, under the terms of an accident policy, a suit is brought for the 
entire and irrecoverable loss of the sight of an eye, it is incumbent 
upon the plaintiff to show that such loss is both entire and irre- 
coverable. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1633; Dec. Dig. 
§ 645[2].) 

3. INSURANCE—ACCIDENT INSURANCE—JURY QUESTION. 

Under the facts in this case, the jury should have been allowed to say 
whether or not a prima facie case of irrecoverable injury had been 
made by the plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1746, 1765; Dec. Dig. 
§ 668[13].) 


Error from City Court of Floyd County; W. J. Nunnally, Judge. 
Action by J. W. Wilkins against the Georgia Casualty Company. 
There was a judgment of nonsuit, and plaintiff brings error. Reversed. 


Eubanks & Mebane, of Rome, for Plaintiff in Error. 
Barry Wright, of Rome, for Defendant in Error. 


~ * Decision rendered, Jan. 23, 1917. 91 S. E. Rep. 224. Syllabus by the 
Court. 











(OOH 


MINNER vs. GREAT WESTERN ACC. ASS’N. (No. 20593.) * 


(Supreme Court of Kansas.) 


INSURANCE—ACCIDENT INSURANCE—LIABILITY UNDER 
POLICY—“VOLUNTARILY OR INVOLUNTARILY.” 

An accident insurance policy provided for two kinds of indemnity, ac- 
cident indemnity and sickness indemnity. Sickness indemnity was 


* Decision rendered, Jan. 6, 1917. Rehearing denied, Feb. 16, 1917. 162 
Pac. Rep. 1160. Syllabus by the Court. 
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payable only in the event of disability for a period of seven days or 
more. Disability occasioned by gas was classified as sickness, the 
provision of the policy relating to the subject reading as follows: 
“Disability or loss, fatal or otherwise, caused by or resulting wholly 
or in part, directly or indirectly from * * * gas, * * * in 
any manner taken or administered, voluntarily or involuntarily, 
* * * shall be classified as sickness and shall be subject to the 
provisions, conditions, and limitations governing sickness insurance 
as herein set forth, the original cause of such disability notwith- 
standing.” 

It is held that no recovery could be had for the death of the insured on 
September 20th caused by accidentally and unintentionally breathing 
illuminating gas which accidentally escaped into his sleeping room on 
the night of September 19th and the morning of September 20th. 


(For other cases, see Insurance, Cent. Dig. § 1176; Dec. Dig. § 458.) 


Appeal from District Court, Sedgwick County. 
Action by Bertha Minner against the Great Western Accident Asso- 
ciation. A demurrer was sustained to the petition, and plaintiff appeals. 


Affirmed. 


Adams & Adams, of Wichita, for Appellant. 

Vermilion, Evans & Carey, of Wichita, George H. Carr and Fred P. 
Carr, both of Des Moines, Iowa, and Donald Evans, of Wichita, for 
Appellee. 


HYLAMAN vs. MIDLAND INS. CO. (No. 20151[262].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE— ACCIDENT INSURANCE — EVIDENCE — VER- 
DICT. 

The conclusions of the jury, necessarily included in the verdict returned, 
that the assured in an accident insurance policy met death in a 
collision with the lumber on a wagon being hauled by a team while 
he was passing it on a motorcycle, is supported by sufficient circum- 
stantial evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722; Dec. Dig. 
§ 665[5].) 


Appeal from District Court, Stearns County; John A. Roeser, Judge. 

Action by Ida M. Hylaman against the Midland Insurance Company. 
There was a verdict for plaintiff, and from an order denying its 
motion for judgment notwithstanding the verdict or for new trial, de- 
fendant appeals. Affirmed. 


Benton & Morley, of Minneapolis, and Paul Ahles, of St. Cloud, for 
Appellant. 


J. D. Sullivan, of St. Cloud, for Respondent. 





* Decision rendered, Feb. 16, 1917. 161 N. W. Rep. 385. Syllabus by 
the Court. 
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AMERICAN LIFE & ACCIDENT INS. CO. vs. NIRD- 
LINGER. (No. 18678.)* 


(Supreme Court of Mississippi, Division A.) 


1. INSURANCE— HEALTH INSURANCE—CONFINEMENT TO 
HOUSE. 

Under a clause of a health insurance policy which provided for in- 
demnity during the period insured was necessarily and continuously 
confined within the house by reason of illness, there can be no 
recovery during the period in which he visited his store almost if not 
every day, though he lay down there most of the time and was 
unable to attend to his business. 

(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 525.) 


2. INSURANCE—CONSTRUCTION OF POLICY—UNAMBIGUOUS 
PROVISION. 

A contract of insurance whose terms are plain and unambiguous must be 
construed like any other contract, since it is only where the terms 
are ambiguous or doubtful that the doubt is to be resolved in favor of 
the insured and against the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. Dig. 
§ 146[1].) 


3. INSURANCE— HEALTH INSURANCE—CONFINEMENT TO 
HOUSE—ORDERS OF PHYSICIAN. 

A policy providing for indemnity during the time insured is confined to 
his house by illness entitles him to indemnity, though he leaves the 
house under his physician’s orders for the purpose of improving his 
health. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 525.) 


4. INSURANCE—HEALTH INSURANCE—CHRONIC DISEASE. 

In a clause in a health insurance policy limiting liability in cases of 
venereal or chronic disease, the expression “chronic disease” is ambig- 
uous, and must be construed against the insurer as being limited to 
diseases similar to veneral disease, and does not include chronic 
malaria. 

(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig § 454.) 


Appeal from Circuit Court, Lauderdale County; W. W. Venable, 
Judge. 

Action by Elizabeth Nirdlinger against the American Life & Accident 
Insurance Company. Judgment for the plaintiff, and defendant appeals. 
Reversed and remanded. 


W. C. Sams, of Meridian, for Appellant. 
Fewell & Cameron, of Meridian, for Appellee. 





* Decision rendered, Feb. 13, 1917. 73 South. Rep. 875. 
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BIERBACH vs, MUTUAL BENEFIT HEALTH & ACCI- 
DENT ASS’N. (No. 19052.)* 


(Supreme Court of Nebraska.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACTS. 

A contract of insurance in a mutual assessment company ordinarily con- 
sists of the articles of incorporation and by-laws of the association, 
the application, and the certificate, but when such an association sets 
out as one of the prominent features of its certificate of membership 
a synopsis of its by-laws in such form and substance as to lead the 
insured to believe that it contained all the provisions of the by-laws 
which applied to his certificate of membership, the insured may rely 
upon such synopsis, and, if liability accrues, the association will be 
estopped to deny its liability under a clause of its by-laws which it 
led the insured to either overlook or to believe that it had no applica- 
tion to his certificate. 

(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


Appeal from District Court, Douglas County; Sutton, Judge. 

Action by Augusta Bierbach against the Mutual Benefit Health & 
Accident Association. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Mahoney & Kennedy, Yale C. Holland, and Guy C. Kiddoo, all of 
Omaha, for Appellant. 
G. W. Shields & Sons, of Omaha, for Appellee. 


* Decision rendered, Dec. 29, 1916. 161 N. W. Rep. 251. Syllabus by 
the Court. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE Divis1oN—First DEPARTMENT. 


TURNER 
vs. 


NATIONAL SURETY CO.* 


3. INSURANCE — REINSURANCE—CONSTRUCTION OF CON- 
TRACT. 

Under a contract of reinsurance by which defendant reinsured all the 
unexpired surety and fidelity bonds of a surety company for any 
default of the principals in the bonds occurring after a date stated, 
and agreed to pay all valid claims arising under said bonds, and take 
the place of the surety company as to all said unexpired bonds with 
regard to all obligations for loss on which no written notice of claim 
was received by the officers of the surety company prior to said date, 
defendant was obligated to pay a default in a guardianship bond issue 
by the surety company for which no notice of claim has been filed 
before the date named in the contract of reinsurance, and which from 
the allegations of the complaint has not accrued before the contract 
of reinsurance was entered into. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; 
Dec. Dig. § 679.) 


Appeal from Special Term, New York County. 

Action by Thomas Mcllvaine Turner against the National Surety 
Company. From an order denying plaintiff's motion for judgment on the 
pleadings, and sustaining defendant’s demurrer to the complaint, plaintiff 
appeals. Order reversed, and motion granted, with leave to defendant to 
withdraw demurrer and interpose answer. 


Argued before Clarke, P. J., and McLaughlin, Scott, Page, and 


Davis, JJ. 


Ralph Wolf, of New York City, for Appellant. 
Nathan A. Smyth, of New York City, for Respondent. 


McLAuGHLIN, J. 

Action to recover upon a guardian’s bond executed by Thomas 
M. Turner, as principal, and the Empire State Surety Company, 
as surety. According to the allegations of the complaint, the 
obligation of the Empire State Surety Company was assumed by 
the respondent on the 18th of September, 1912, by virtue of a 
so-called reinsurance agreement entered into between them. Copy 
of the bond and reinsurance agreement were annexed to and made 
a part of the complaint. The defendant demurred to the com- 





* Decision rendered, Jan. 26, 1917. 163 N. Y. Supp. 1. 
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plaint upon the ground that it did not state facts sufficient to 
constitute a cause of action. The plaintiff then moved, under 
section 547 of the Code of Civil Procedure, for judgment on the 
pleadings. ‘The motion was denied, and judgment given for the 
defendant upon its demurrer, with leave to the plaintiff, upon 
payment of costs, to serve an amended complaint. The appeal is 
from said order. 

[1] The demurrer, of course, admits all of the allegations of 
the complaint and inferences fairly to be drawn therefrom. 

[2] In 1906, Thomas M. ‘Turner was appointed by the surro- 
gate of Westchester County the general guardian of the plaintiff, 
then under fourteen years of age. At the 1 time of his appointment, 
and prior to his qualification as such, the guardian, as principal, 
and the Empire State Surety Company, as surety, executed a bond 
to the minor in the sum of $20,000, the condition of which was 
that the guardian would in all things faithfully discharge the trust 
reposed in him and obey all lawful directions of the surrogate of 
the county of Westchester touching the trust, render a true ac- 
count of all money and property received, and of the application 
thereof, and of his guardianship, “whenever he is required so to 
do by a court of competent jurisdiction,” and, if he did so, then 
the obligation to be void; otherwise, to remain in full force and 
effect. 

On September 18, 1912, pursuant to an agreement in writing 
between the Empire State Surety Company and the defendant, 
this bond, among others, was reinsured by the defendant. On 
January 19, 1915, the general guardian died. He left a will, 
which was admitted to probate and letters testamentary issued to 
the executors therein named. Subsequently Maud M. Turner, 
mother of the infant, was appointed his general guardian. She 
qualified and entered upon the discharge of her duties as such 
and continued to act down to April 6, 1916, when her ward, the 
plaintiff, became twenty-one years of age. While acting as such 
general guardian, she instituted a proceeding in the Surrogate’s 
Court of Westchester County, for the purpose of requiring the 
executors of Thomas M. Turner’s estate to render and file an 
account of his acts as general guardian of the infant. Such pro- 
ceeding resulted in a final decree being entered on January 31, 
1916, judicially settling the accounts and proceedings of said 
general guardian and determining that at the time of his death 
he, as such, was chargeable with property and money belonging 
to the infant, less certain credits, amounting to the sum of $21,- 
740.34, with interest thereon from May 10, 1909, to the date of 
the decree. . 

The minor, having become twenty-one years of age, brought 
this action to recover the sum of $20,000, with interest. The 
compl. int alleges that no notice of claim upon the general 
guardian’s bond was given to or nee by the Empire State 
Surety Company prior to August 22, 1912; that after the decree 
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had been entered, fixing and determining the liability of Thomas 
M. Turner, as general guardian, a demand was made upon his 
executors for the payment of the amount thus found to be due 
the minor, which payment was refused; that said estate is in- 
solvent; and that a demand for payment was then made upon 
the Empire State Surety Company and the defendant, which pay- 
ment was also refused. The demurrer was sustained, as appears 
from the opinion of the learned justice sitting at Special Term, 
upon the ground that the liability of the Empire State Surety 
Company on its bond was not one which was assumed by the 
defendant under its reinsurance agreement. 

Whether this conclusion be correct necessarily turns upon the 
construction to be put upon that contract. It recites that the 
Empire State Surety Company had issued and outstanding certain 
surety and fidelity bonds (one of which, according to the allega- 
tions of the complaint, was the bond under consideration), and 
desired to be relieved from any and all liability that might ac- 
crue thereon, and in pursuance thereof, and in consideration of 
the payment to the defendant of 68 per cent of the current un- 
earned premium on each of such bonds and policies, the defend- 
ant “hereby agrees to and hereby does reinsure all the said un- 
expired surety and fidelity bonds * * * for any default of 
the principals named in said bonds * * * occurring after 
4 o’clock p. m. of the 22d day of August, 1912.” The agreement 
further provided that the National Surety Company would fulfill 
all of the obligations of the Empire State Surety Company 
under the bonds “hereby reinsured against loss as above stated, 
and agrees to adjust all claims arising as aforesaid under any of 
such bonds * * * at its own expense, and to pdy as aforesaid 
all valid claims arising as aforesaid under said bonds * * * 
in accordance with their terms and conditions occurring after 
August 22, 1912, at 4 o’clock p.m.; * * * it being the inten- 
tion of this agreement that the National Surety Company shall 
take the place of the Empire State Surety Company as to all 
said unexpired bonds * * * in all respects with regard to 
all obligations therein and for loss thereunder on which no writ- 
ten notice of claim was received by any of the officers of the 
Empire State Surety Company * * * prior to 4 o'clock p. m. 
on August 22, 1912.” 

The plaintiff undoubtedly has the right to maintain this action, 
and this fact does not seem to be seriously questioned by the 
respondent, and it could not well be in view of the authorities 
bearing on that subject. Glen vs. Insurance Companies, 56 N. 
Y. 379; Fischer vs. Hope Mutual Life Ins. Co., 69 N. Y. 161; 
Raymond vs. Surety Co., 111 App. Div. 191, 97 N. Y. Supp. 557. 

The contention on the part of the respondent, and this seems 
to have been the view entertained by the court at Special Term, 
is that under the reinsurance agreement the National Surety 
Company agreed to satisfy only such obligations of the Empire 
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State Surety Company as might arise from losses or defaults 
occurring after August 22, 1912, at 4 o’clock p. m.; that the loss 
in question occurred prior to that time, and therefore plaintiff 
was not entitled to recover. This view entirely overlooks other 
provisions of the agreement, in which the intention of the parties 
in entering into it is specifically set forth, which is, according 
to the provision of the agreement before quoted, that the National 
Surety Company takes the place of the Empire State Surety 
Company as to all unexpired bonds in all respects with regard to 
all obligations therein or for loss thereunder on which no written 
notice of claim had been received by the company, or its officers, 
prior to 4 o'clock p. m. on August 22, 1912. 

The complaint alleges, and this the demurrer admits, that no 
notice of claim, written or otherwise, under the bond in question 
was given to or received by any officer or agent of the Empire 
State Surety Company at any time prior to 4 o’clock p. m. Au- 
gust 22, 1912. Not only this, but it does not appear from the 
allegations of the complaint that any default had accrued at the 
time the reinsurance agreement was entered into. It is true that 
the decree fixing and determining the liability of Thomas M. 
Turner, as general guardian, charged him with upwards of $20,- 
000 and interest thereon from May 10, 1909; but the fact that 
he was charged with interest from that time is not equivalent to 
a judicial determination that he did not then have in his hands 
the property to which his ward was entitled. 

[3] It may well be that he had such property on hand, and 
he was charged with interest because he did not, in the proper 
discharge of his duties as such guardian, see fit to invest it, or 
having invested it, appropriated the interest to his own use. The 
decree of the Surrogate on the 3lst of January, 1916, fixed and 
determined the amount of property which Thomas M. Turner, as 
general guardian, held at the time of his death, belonging to the 
infant. This amount the executors of his estate were directed to 
pay, and having failed to do so, under the terms of the bond, there 
was a default which the defendant, under its agreement, became 
obligated to pay. 

The views thus expressed are sustained by Escott, as Adm’r, 
vs. National Surety Co., 219 N. Y. 71, 114 N. E. This 
decision, as I read the record, is directly in point and controlling 
on this appeal. It is proper to add that it had not been announced 
at the time the order here appealed from was made. 

It follows that the order appealed from is reversed, with $10 
costs and disbursements, and the motion granted, with $10 costs, 
with leave to the defendant to withdraw its demurrer and inter- 
pose an answer on payment of the costs in this court and the 
court below. Order filed. All concur. 
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Callahan vs, London & Lancashire Ins. Co. 





Misc.] 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


CALLAHAN 
vs. 


LONDON & LANCASHIRE FIRE INS. CO., Limitep.* 


1. INSURANCE—WAIVER—APPRAISAL, 

A provision of a policy that no right of action should exist until after 
an appraisal is waived by the insurer’s statement to the insured, when 
consulted regarding the loss, that it “would not do a damn thing.” 

(For other cases, see Insurance, Cent. Dig. §§ 1522-1528; Dec. Dig. 
§ 612[3].) 


2. INSURANCE—WAIVER—TIME FOR SUIT. 

A provision of a policy requiring sixty days to elapse after notice of 
loss before suit is waived by the insurer’s statement to the insured, 
when consulted regarding the loss, that it “would not do a damn 
thing.” 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 


3. INSURANCE—LIABILITY UNDER POLICY—AUTOMOBILE IN- 
SURANCE. 

That plaintiff's automobile was stolen from a garage owned by a cor- 
poration of which he was president, the caretaker of the garage being 
implicated in the theft and subsequent wrecking of the car, did not 
establish its damage by a person in insurer’s employment or service 
within the nonliability clause of an automobile theft insurance policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. 


Dig. § 425.) 


4. INSURANCE—LIABILITY UNDER POLICY—AUTOMOBILE IN- 
SURANCE. 

Under an automobile policy insuring against theft, etc., the insurer is 
liable for the total value of a car wrecked after being stolen. 

(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. 


Dig. § 425.) 


aE 


Appeal from City Court of New York, Trial Term. 

Action by Michael J. Callahan against the London & Lancashire Fire 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Argued January term, 1917, before Guy, Bijur, and Mullan, JJ. 


Ellison & Ellison, of New York City (Wm. B. Ellison, Bruce Ellison, 
and Andrew A. Fraser, all of New York City, of counsel), for Appellant. 

Pressinger & Newcombe, of New York City (Frank L. Cunningham 
and Richard S. Newcombe, both of New York City, of counsel), for 
Respondent. 


* Decision rendered, Feb. 1, 1917. 163 N. Y. Supp. 322. 
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Gur, J. 

Defendant appeals from a judgment in favor of plaintiff for 
$940 entered on the verdict of a jury, and from an order denying 
defendant’s motion for a new trial in an action brought on a fire 
insurance policy issued by defendant to plaintiff on or about 
September 17, 1915, whereby defendant insured until the Ist day 
of September, 1916, plaintift’s automobile against damage by fire, 
theft, robbery, or pilferage “by any person or persons other than 
those in the employment, service, or household of the insured.” 

The complaint alleges and the proof establishes that plaintiff's 
auto was stored in a garage belonging to the M. J. Callahan Com- 
pany, a corporation of which plaintiff was president and treas- 
urer; that on the night of October 16, 1916, without plaintiff’s 
permission, authority, or knowledge, said auto was removed from 
said garage; that it was subsequently found in a condition of 
utter destruction as the result of a collision with a pillar of the 
new subway construction, in which collision three persons were 
killed and two were injured, one of the injured being an em- 
ployee of the M. J. Callahan Company, named Kinney, who re- 
sided in the garage where plaintiff’s auto was kept, a building 
owned by the M. J. Callahan Company, said Kinney being care- 
taker of the building. 

The answer admits the issuance of the policy, denies various 
material allegations set forth in the complaint, and sets up sev- 
eral separate and distinct defenses which are based upon the 
theory that Kinney, the caretaker employed by the M. J. Callahan 
Co., was in the service of plaintiff; that he took the auto out of 
the garage, and that any damage resulting from theft or wrong- 
ful taking by Kinney was therefore not within the terms of the 
policy. 

[1] The answer also sets up that the action was prematurely 
brought, because the policy provides that no right of action shall 
exist, if there is a difference as to the value of the property, until 
after an appraisal by appraisers to be agreed upon. This defense 
is met by proof on the part of the plaintiff that he went several 
times to defendant’s office in an endeavor to adjust the loss, and 
was told by defendant’s authorized representative that they 
“would not do a damn thing.” This constituted, in my judgment, 
a waiver of the appraisal clause of the policy. 

[2] The defense is also set up that the action is prematurely 
brought, in that it was commenced before the expiration of sixty 
days after service of notice of loss. I think the statement of de- 
fendant’s representative that they “would not do a damn thing” 
also constitutes a waiver as to this clause of the policy. 

[3] As to the defense that Kinney was in the service of plain- 
tiff, there is no proof whatever to sustain such an allegation. The 
building in which the auto was stored was under the control of 
the M. J. Callahan Company, and plaintiff’s auto was in its care, 
and not in the care of Kinney. The learned court submitted this 





Misce.] Callahan vs. London & Lancashire Ins. Co. 507 


question to the jury (I think improperly), charging them that, if 
they found that the auto was placed in the care of Kinney by 
plaintiff, then plaintiff could not recover. There was no evidence 
in the case from which the jury could properly reach such a con- 
clusion; but, under such instructions, having decided in favor of 
plaintiff, they must be deemed to have determined the question 
of fact adversely to the defendant, and to have found that the 
plaintiff did not place his auto in Kinney’s care. There is no 
evidence that Kinney in any other way had anything to do with 
plaintiff's auto, except as caretaker for the entire building, the 
evidence on the trial being that another employee of the M. J. 

Callahan Company acted as chauffeur for the plaintiff, and that 
Kinney had no license and did not understand operating an auto- 
mobile. 

[4] It is also contended, and this is the main issue presented on 
this appeal, that the policy only insured the plaintiff against dam- 
ages directly resulting from theft, robbery, or pilferage, and that 
the occurrence of the accident by collision was not the direct re- 
sult of a theft, and cannot be deemed to have been in contempla- 
tion of the parties entering into the contract. I am of the opinion 
that the proper construction of the policy is that it covers all dam- 
age resulting, or which, in the contemplation of the parties, might 
result, from theft, which would include damages caused by reck- 
less driving or handling of the car and storage of the same, or 
any use w hich destroy ed its value in whole or in part. If, follow- 
ing the theft, the car should be recovered intact, in the same 
condition it was before the theft, plaintiff’s only damage would 
be expenses incurred in recovering the car, and, perhaps, in addi- 
tion, the value of its use during the period between the theft and 
the recovery of the car. If the car were damaged or destroyed 
while in the custody of the thief, plaintiff's damage would in- 
clude also the diminution or loss of value of the car thus stolen. 
In the present instance the car, while in the possession of the 
thief, whether Kinney or the chauffeur, who was engaged with 
him in operating the car at the time of the collision, was totally 
destroyed. I think the trial judge properly held that defendant 
was liable for the value of the car under the policy. 

The judgment should be affirmed, with costs. All concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


H. T. BE. BEARDSLEY, Inc., 
vs. 


AMERICAN FIDELITY CO.* 


1, INSURANCE—ACTION FOR COMMISSION OF AGENT— 
VARIANCE—CUSTOM. 

A complaint by an insurance broker for a commission, in which he 
alleged an agreement by the defendant to furnish the insurance to the 
customer procured by the broker, but no promise to pay the com- 
mission, but to which no objection was made, implies that there was 
a promise to pay the commission, but does not imply whether it was 
expressed or implied, so that testimony of a customer to pay com- 
missions in such cases is not at variance with the complaint. 

(For other cases, see Insurance, Cent. Dig. § 114; Dec. Dig. § 84[6].) 


2. INSURANCE—ACTION FOR COMMISSION OF AGENT— 
WEIGHT OF EVIDENCE—CUST 
Where an insurance broker introduced a qualified and apparently dis- 
interested witness, who testified that it was the custom for an in- 
demnity insurance company, which had issued a policy to a customer 
whom the broker had introduced, to pay that broker a commission on 
all future business obtained from that customer in the ordinary course 
of business, which testimony was not shaken on cross-examination 
and was not contradicted, that testimony required a finding for the 
broker, notwithstanding his failure to prove an express contract for 
that commission, since the custom was reasonable, and not so extra- 
ordinary and opposed to common sense as to be practically incredible. 


(For other cases, see Insurance, Cent. Dig. § 114; Dec. Dig. § 84[6].) 





Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by H. T. E. Beardsley, Incorporated, against the American 
Fidelity Company. Judgment for defendant, and plaintiff appeals. Re- 
versed, and new triai granted. 


Argued January term, 1917, before Guy, Bijur, and Mullan, JJ. 


Sharon Graham, of New York City, for Appellant. 
Elkus, Gleason & Proskauer, of New York City (William E. Collins, 
of New York City, of counsel), for Respondent. 


BIJUR, J. 
Plaintiff, an insurance broker, sued for its commission in pro- 
curing a policy of indemnity in the amount of $100,000, issued by 
the defendant to one De Marco. The complaint alleges that plain- 
tiff had procured for De Marco an indemnity policy from the 
defendant in a previous transaction, and that at that time De 
Marco had promised plaintiff that, if he secured a certain | con- 





* Decision ‘rendered, Feb. 9. 1917. 163 N. vs Supp. 210. 
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tract in connection with which the $100,000 indemnity bond was 
required, he would employ plaintiff to procure such bond, and 
that the defendant, at the time it agreed to issue the first bond, 
also agreed that, if plaintiff secured for it the issuing of the 
second bond, it would furnish the bond. 

Plaintiff’s president gave evidence in support of the allegations 
of the complaint. The defendant’s manager testified substantially 
in denial thereof, and his denials and generally his version of the 
transaction was supported by the testimony of De Marco, who 
was admittedly disinterested in the controversy. 

The learned judge below said in his opinion that he believed 
the version of the facts as testified to by De Marco, and so far 
as this appeal is concerned there is no ground for disturbing that 
finding. <A difficulty, however, arises in connection with another 
element of the proof. Plaintiff, after testifying as I have indi- 
cated, put upon the stand a witness amply qualified, and, so far 
as appears, entirely disinterested, who testified that it was the 
custom for indemnity insurance companies, after having issued a 
policy in favor of a person introduced to them by a broker, to 
aaa that broker commissions on all future business obtained from 
the same customer in the ordinary course of business. ‘The only 
objection interposed by defendant’s counsel to this line of testi- 
mony was that the testimony was “incompetent, irrelevant, and 
immaterial.’ 

[1] ‘The respondent now claims upon this appeal that this evi- 
dence was inadmissible because not within the pleadings as 
framed, the plaintiff having declared upon an express contract, 
whereas by this evidence he was seeking to recover upon one 
implied by the custom of the trade. That contention is not sup- 
ported by the pleadings. ‘The complaint, strange to say, pleads 
no promise at all on the part of the defendant to pay the com- 
inission involved, but only an agreement of the defendant to 
furnish the bond for $100,000, if it Should be required to do so. 
The bill of particulars says merely, “The agreement with the de- 
fendant was oral and was had with Cecil Platt.” No objection 
was made, either before or at the trial, to the.sufficiency of the 
complaint, and it does not, therefore, seem to have been chal- 
lenged in any respect. It is plain that its implication was, of 
course, that defendant had become obligated to pay the commis- 
sion sued for but whether by express or implied agreement is not 
even suggested. The testimony offered, therefore, was not in any 
wise at variance with the complaint or the bill of particulars. 

[2] The respondent also urges that the custom as testified to 
is so extraordinary and opposed to common sense as to be prac- 
tically incredible. On the contrary, it seems to me to be per- 
fectly reasonable. Moreover, as the testimony of this witness 
was uncontradicted, and its accuracy and truth unshaken in the 
slightest degree on cross-examination, I can see no reason for not 
accepting it as determinative. Hull vs. Littauer, 162 N. Y. 569, 
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57 N. E. 102; Second Nat. Bank vs. Weston, 172 N. Y. 250, 64 
N. E. 949. 

[3, 4] Respondent further claims that no proof was offered 
that the custom was known to defendant; but, apart from the 
fact that no such objection was suggested to the testimony at the 
trial, the rule which respondent invokes relates to proof of a local 
custom when offered against a person who neither resides nor 
does business in that locality. See, for example, Higgins vs. 
Moore, 34 N. Y. 425. Furthermore, the evidence was not to the 
effect that this was a /ocal custom. ‘The learned judge below said 
in his opinion that :— 

“The plaintiff has failed to sustain the burden of proof as to 
the question of a universal and binding custom in this line of 
brokerage.” 

It is not clear to me what the precise ground of the court’s 
criticism as thus expressed may have been. ‘The testimony of the 
witness referred to was to the effect that a custom existed to pay 
commissions to the broker who had first introduced a customer 
on all transactions thereafter with the same customer. The sub- 
ject was gone into minutely, and repeated questions asked about 
the same, and the witness’s answers were complete, clear, and 
positive. No specific objection was taken or suggested, either to 
the competency of the witness or the form of the questions, and 
no objection is now urged in the brief, other than on the grounds 
which I have discussed. There was, therefore, clearly no error in 
admitting this testimony. See, also, Tooley vs. Bacon, 70 N. Y. 
34; Bergmann vs. Jones, 94 N. Y. 51, 58. 

Judgment reversed, and new trial granted, with $30 costs to 
appellant to abide the event. All concur. 


SUPREME COURT OF NEW YORK. 
APPELLATE TERM, IIRsT DEPARTMENT. 


STANDARD ACC. INS. CO. or Detroit, Micn., 


vs. 


FISCHEL et At." 


INSURANCE—LIABILITY FOR OWNER’S INDEMNITY POLICY. 

A mere building superintendent, not ordering an “owner's indemnity 
policy” assuring against damages under the Workmen’s Compensation 
Act, nor in any way giving his consent to becoming a party to such 
contract, eld not liable for premium thereon. 

(For other cases, see Insurance, Cent. ee §§ 392, 393; Dec. Dig. § 182.) 


* Decision rendered, Feb. 1, 1917. 163 N. Y. Supp. 92. 
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Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by the Standard Accident Insurance Company of Detroit, Mich., 
against Jacob Fischel and another. From a judgment of the Municipal 
Court, defendant Fischel appeals. As to said defendant, reversed, and 
complaint dismissed. 


Argued January term, 1917, before Guy, Bijur, and Mullan, JJ. 


Henry M. Flateau, of New York City, for Appellant. 
Milton M. Brooke, of New York City, for Respondent. 


MULLAN, J. 

The defendants Jarmulowsky and Fischel were sued for addi- 
tional premiums on what is called an “owner’s indemnity policy,” 
assuring against damages under the Workmen’s Compensation 
Act. The premium originally paid was based on the then esti- 
mated cost of the building under construction for Jarmulowsky. 
Subsequently the plaintiff insurance company demanded an addi- 
tional premium to cover the difference between the original esti- 
mate of cost and a considerably higher figure, representing what 
it claimed was the actual cost. Fischel was superintending the 
construction for Jarmulowsky on a salary. In the policy the as- 
sured are described as “Meyer Jarmulow sky, owner, and/or Jacob 
Fischel, agent.” ‘The assurance was “against loss or expense, by 
reason of the liability imposed by law.” The policy provided that 
“the assured is the person for whom the operations defined in 
said declarations are to be undertaken.” Fischel did not order the 
policy, it was not delivered to him, he did not know that his 
name was upon it until the suit was brought, and there is nothing 
trom which,his consent to become a party to the insurance con- 
tract may be inferred; nor was he an employer, and thus a person 
having an insurable interest. 

Judgment against defendant Fischel reversed, with $30 costs, 
and complaint dismissed on the merits as to him, with appropriate 
costs in the court below. All concur. 


NATIONAL SURETY CO. vs. RIEVES. (No. 18643.)* 


(Supreme Court of Mississippi, Division A.) 


1, INSURANCE—FIDELITY INSURANCE — BOND — CONSTRUC- 
TION. 

A provision in an employee's fidelity bond that the bond should be in- 
valid, unless signed by the employee, is valid and binding, unless the 
surety company waives the provision, or is estopped by some act to 
claim immunity from liability under the condition. 


(For other cases, see Insurance, Cent. Dig. §§ 212, 213; Dec. Dig. § 133[3]. ) 
* Decision rendered, Jan. 29, 1917. 73 South. Rep. 732. 
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2. INSURANCE— FIDELITY INSURANCE—BOND — SIGNATURE 
BY PRINCIPAL—WAIVER. 


A written application by an employee for an employees’ fidelity bond, 
which expressly stipulated that he would reimburse the bonding com- 
pany for any loss sustained by it on account of the bond, did not 
constitute a waiver on the part of the company of the provision in the 
bond that it would be invalid unless signed by the employee. 


(For other cases, see Insurance, Cent. Dig. §§ 253-255; Dec. Dig. § 141[1].) 


3. INSURANCE—EMPLOYEES’ FIDELITY INSURANCE — BOND 
—SIGNATURE BY PRINCIPAL—WAIVER. 


Where a bonding company did not know that the principal had failed to 
sign an employee’s fidelity bond issued by it, until after it was noti- 
fied of the default of the principal, when it immediately notified the 
employer that it denied liability because of the failure of the prin- 
cipal to sign, although one renewal payment had been made to the 
company, nothing was done by the bonding company to constitute a 
waiver or estop it from setting up the defense afforded by the con- 
dition of the bond. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


4, INSURANCE—EMPLOYEES’ FIDELITY INSURANCE—BOND— 
SIGNATURE BY PRINCIPAL—WAIVER. 

Where a bonding company did not learn of the failure of the principal 
to sign an employee's fidelity bond in accordance with its terms until 
after a default, a tender of premiums received upon the bond was 
sufficient, thought not made until suit was brought. 


(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 


5. INSURANCE—EMPLOYEES’ FIDELITY INSURANCE— 
AGENTS—NOTICE. 

Although the principal in an employee's fidelity bond was a special agent 
to solicit business for the company, in his application® for his own 
bond as well as in his delivery of the bond to his employer he was 
not acting as the agent of the bonding company or of his employer, 
but for himself as principal obligor in the bond, and hence neither 
the bonding company nor the employer were chargeable with his acts 
or conduct in the delivery of the bond. 


(For other cases, see Insurance, Cent. Dig. § 132; Dec. Dig. § 108.) 


6. INSURANCE—EMPLOYEES’ FIDELITY INSURANCE— 
AGENTS—NOTICE. 

It is the duty of an employer on receiving an employee’s fidelity bond to 
see that the employee properly executes it according to its provi- 
sions, and the employer is charged with notice of its contents from 
the time of the delivery of the bond to it. 

(For other cases, see Insurance, Cent. Dig. §§ 212, 213; Dec. Dig. § 133[3].) 


Appeal from Chancery Court, Holmes County; A. Y. Woodward, 
Chancellor. 

Suit by J. A. Rieves, receiver of the Merchants’ & Farmers’ Bank, 
against the National Surety Company. Decree for plaintiff, and defend- 
ant appeals. Reversed, and decree dismissing the bill entered. 


W. L. Dyer, of Lexington, for Appellant. 
E. F. Noel, of Lexington, for Appellee. 
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NATIONAL SALES CO. vs. MANCIET er at.* 
(Supreme Court of Oregon.) 


4. INSURANCE—COMMERCIAL INSURANCE. 


Provision of a contract, by which plaintiff sells defendant merchants 
prizes and a voting outfit, that if their business is not a certain 
amount the succeeding year it will pay them the deficiency in cash, 
may be classed as a species of commercial insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 


In Banc. Appeal from Circuit Court, Coos County; G. F. Skipworth, 
Judge. 

Action by the National Sales Company against H. Manciet and an- 
other. Judgment for defendants, and plaintiff appeals. Reversed and re- 
manded. 


Harry G. Hoy, of Marshfield, for Appellant. 
Geo. P. Topping, of Bandon, for Respondents. 


* Decision rendered, Feb. 13, 1917. 162 Pac. Rep. 1055. 


PENNSYLVANIA CO. FOR INSURANCES ON LIVES 
AND GRANTING ANNUITIES er at. vs. CEN- 
TRAL TRUST & SAVINGS CO.* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—TITLE INSURANCE—RECOVERY—BURDEN OF 
PROOF. 

An ordinary title insurance policy issued to a mortgagee, with provisions 
covering loss or damages sustained by reason of noncompletion of 
buildings upon the premises, is a contract of indemnity, and the in- 
sured is bound to show actual loss sustained before there can be a 
recovery. 

(For other cases, see Insurance, Cent. Dig. § 1665.) 


2. INSURANCE—TITLE INSURANCE—CONSTRUCTION. 

Clauses in a policy of title insurance must be construed in view of the 
subject-matter insured; and if the general language does not apply 
or becomes meaningless or inoperative it will be ignored in determin- 
ing the liability of the parties. 

(For other cases, see Insurance, Cent. Dig. § 294.) 

3. INSURANCE—TITLE INSURANCE—CONSTRUCTION OF 
POLICY—COMPLETION OF BUILDINGS. 


A policy issued by a title company insuring a mortgagee of realty 
upon which buildings were to be erected against actual loss or dam- 
age by reason of the noncompletion of the premises, provided that if 


* Decision rendered, Jan. 8, 1917. 99 Atl. Rep. 910. 
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the insurer should settle a claim under the policy it would be subro- 
gated to the right of the insured, and that all interest under the 
policy, except for damages accrued, should cease upon the transfer 
of the title insured, unless transferred with the insurer’s approval, 
and that partial transfers should reduce the insurer’s liability in 
proportion of the value of the estate transferred to that retained. 
The mortgagor defaulted, and thereafter two of the properties were 
released from mortgage lien without the insurer’s consent, and the 
remaining properties conveyed to the mortgagee’s nominee, and, on 
the insurer’s failure, after notice, to complete the buildings, the 
mortgagee completed them, and sued it for the loss. Held, that as 
between the mortgagee and the insurer, the contract was not one 
guaranteeing completion of the buildings, but a contract of indem- 
nity against loss on the mortgage by its noncompletion. 


(For other cases, see Insurance, Cent. Dig. § 1295.) 


4, INSURANCE—TITLE INSURANCE—LIABILITY ON POLICY. 
In such case, the mortgagee’s release of two of the properties from the 
lien of his mortgage did not render the policy void, but reduced the 
insurer's liability, if they had any value over and above the mortgage. 
(For other cases, see Insurance, Cent. Dig. §§ 795, 798.) 


Appeal from Superior Court. 

Action by the Pennsylvania Company for Insurances on Lives and 
Granting Annuities, William H. Henderson, and another, executors and 
trustees under will of Adelaide C. Henderson, deceased, and George Hen- 
derson, individually, against the Central Trust & Savings Company. Judg- 
ment for plaintiffs, and defendant appeals. Affirmed. 


Argued before Mestrezat, Potter, Moschzisker, Frazer, and Walling, 
Judges. 


Edward Hopkinson, Jr., and Abraham M. Beitler, both of Philadel- 
phia, for Appellant. 
S. G. Birnie, of Philadelphia, for Appellees. 
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LIFE. 


CIRCUIT COURT OF APPEALS OF THE UNITED STATES. 


TuHrirp CIRCUIT, 


FREDERICK 


vs. 


METROPOLITAN LIFE INS. CO. or New Yorx. (No. 2148.)* 


BANKRUPTCY—RIGHTS OF TRUSTEE—PROCEEDS OF INSUR- 
ANCE POLICY—PAYMENT WITHOUT NOTICE. 


The trustee of a bankrupt, whose life was insured under a policy pay- 
able to his wife, but giving him the right to change the beneficiary, 
has no legal right to recover the amount of the policy, after the 
death of the bankrupt without changing the beneficiary, and the per- 
formance of its contract obligation by the insurance company by 
the payment of the amount to the beneficiary without notice of any 
adverse claim thereto. 


(For other cases, see Bankruptcy, Cent. Dig. § 201; Dec. Dig. § 143[12].) 


In Error to the District Court of the United States for the Western 
District of Pennsylvania; W. H. Seward Thomson, Judge. 

Action by Elliott Frederick, as trustee of John E. Schmidt, bank- 
rupt, against the Metropolitan Life Insurance Company of New York. 
Judgment for defendant (235 Fed. 639), and plaintiff brings error. 
Affirmed. 


Before Buffington, McPherson, and Woolley, C. JJ. 


Lowrie C. Barton, of Pittsburgh, Pa., for Plaintiff in Error. 
William K. Jennings, of Pittsburgh, Pa., for Defendant in Error. 


BuFFINcTOoN, C. J. 

This case concerns a life insurance policy for $5,000, issued 
July 10, 1909, by the Metropolitan Life Insurance Company to 
John E. Schmidt, who afterwards was adjudicated a bankrupt. 
By such policy the said sum was made payable to Anna M. 
Schmidt, his wife, on his death, but the right was reserved to the 
insured to change the beneficiary. Without having exercised such 
right, Schmidt died on April 4, 1913, leaving his wife to survive 
him. Mrs. Schmidt made due proof to the company of his death, 
and the company in due course paid her the full amount of the 
policy, which she surrendered to the company. As found by the 
trial judge, such payment was made “in good faith to the party 
designated in its contract as sole beneficiary therein without 
notice of any character as to any adverse claim thereto.” 


* Decision rendered, Dec. 28, 1916. Rehearing denied, Feb. 9, 1917. 239 
Fed. Rep. 125. 
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On May 11, 1915, the present suit was brought by the trustee 
in bankruptcy of said bankrupt, John E. Schmidt, a citizen of 
Pennsylvania, against the said insurance company, a corporate 
citizen of New York to recover the full amount of this policy. 
Trial by jury being waived, the case was heard by the judge of 
the court below, who found a verdict in favor of the defendant. 
On entry of judgment on such verdict, the plaintiff sued out this 
writ of error. 

The proceedings in bankruptcy against Schmidt were begun on 

December 19, 1912, he was adjudged bankrupt on January 8, 
1913, and this suit was begun May 11, 1915. The statement al- 
leged that the insurance company was— 
“justly and legally indebted to Elliott Frederick, trustee in bank- 
ruptcy of the estate of John E. Schmidt. * * * In said 
policy said John E. Schmidt was named as the insured, and 
Annie M. Schmidt, his wife, the beneficiary, with right of revo- 
cation as by provision in said policy as follows.” 

The statement then avers :— 

“That the said John E. Schmidt died on the 4th day of April, 
1915, and thereupon the proceeds of the said policy became pay- 
able to plaintiff, as trustee aforesaid; the title to said policy 
having passed to plaintiff as trustee in bankruptcy of the estate 
of said John E. Schmidt by reason of the said proceedings in 
bankruptcy heretofore set forth.” 

It is thus seen that we are here concerned with a suit, based on 
diversity of citizenship, by Frederick, a trustee in bankruptcy, 
against the insurance company, to recover the whole amount of 
a policy which, as found by the court below, had once been paid 
in good faith by the insurance company to the unrevoked bene- 
ficiary named in the policy. We are not here concerned with the 
duty, or the failure, or the omission, of the bankrupt in regard 
to this policy, or what might have been the right of the trustee 
to participate in the policy, had timely notice been given, and 
steps taken by him to secure the cash surrender value of the 
policy, before the same had been unwittingly paid by the com- 
pany to the beneficiary. Nor are we concerned with any right of 
action of the trustee against the beneficiary, who received the 
money. The sole question before us is as to the liability of the 
insurance company, and whether, after the money has once been 
paid in good faith to the designated and unrevoked beneficiary 
of the policy, any legal right is now vested in the plaintiff in this 
case to compel the present defendant to pay the money a second 
time. 

There certainly is no contract obligation on the insurance com- 
pany to pay a second time. By that contract the company con- 
tracted with the insured to pay the amount of the policy to a 
certain beneficiary. On the death of the insured, without revo- 
cation or change of beneficiary, there arose a contractual legal 
liability of the company to pay the amount of the policy to that 
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beneficiary. As a sequence to such contractual legal liability, the 
right to sue on the policy was vested in the beneficiary, and the 
contract provided for no other rights and obligations than those 
of the beneficiary and the company. When, therefore, the insured 
had died, and the beneficiary had furnished due proof and made 
timely demand for the contracted sum, the company, “without 
notice of any character as to any adverse claim thereto,” was not 
only justified, but contractually bound, to pay the money to Mrs. 
Schmidt. Having done so, having fulfilled its promises, it was 
entitled to a surrender of the contract it had fully and in good 
faith fulfilled. Such being the case, it is manifest that the trustee 
has shown no legal right to again collect the whole amount of 
this policy from the company, and such alleged legal right to 
collect the whole policy is the demand, and the sole demand, on 
which he has declared. 

Under these proofs and facts, the court below committed no 
error in holding the trustee was not entitled to recover against 
the company in this suit. 

The judgment below is affirmed. 


COURT OF APPEALS OF GEORGIA. 


Division No. 1. 





STATE MUT. LIFE INS. CO. er at. 
vs. 


FORREST. (No. 7354.)* 


1. INSURANCE—POLICY—CONSTRUCTION AGAINST INSURER 


Insurance policies are prepared and proposed by the insurers; and, where 
such a contract is capable of being construed in two ways, that 
interpretation must be placed upon it which is most favorable to the 
insured. Especially is this true where, as in this case, the construc- 
tion insisted upon by the company would work a forfeiture of the 
policy, while the other will preserve the obligations of both the- 
company and the insured. 


(For other cases, see Insurance, Cent. Dig. § 295.) 


2. INSURANCE—LOAN AGREEMENT—CONSTRUCTION. 


The policy involved in this case contains a loan clause, wherein the 
company agrees to loan the insured, at his option, stated amounts of 
cash, upon the policy as sole security; the company further agreeing 
that any such “loan may be renewed annually, if interest be paid for 
one year in advance.” The insured obtained such a loan and died! 


* Decision rendered, Feb. 16, 1917. 91 S. E. Rep. 428. Syllabus by the 
Court. 
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four months and eight days after its maturity, without having either 
renewed or repaid it. The company now insists that, under these 
facts, it is entitled to charge against the loan value of the policy a 
full year’s interest. Held, that since the policy makes no provision 
for such a case, the amount of interest to be charged is controlled 
by the rules of law applicable to written obligations to pay in 
general; that is to say, the company is entitled only to the contract 
rate of interest for the actual time of its forbearance. No more can 
be charged against the loan value of the policy so as to reduce the 
amount thereof available for other purposes under the policy; and 
no more can be charged against the liability of the company if any, 
which accrued upon the death of the insured. 


3. INSURANCE—AUTOMATIC NONFORFEITURE CLAUSE— 
CONSTRUCTION. 


The “automatic” nonforfeiture clause of the policy stipulates that “the 
company, upon failure of the insured ‘to pay any premium, will 
charge the premiums as they fall due as loans against the policy 
until the loan value is consumed.” The insured died four months 
and eight days after the due date of an annual premium, leaving the 
premium wholly unpaid, and leaving the policy without a sufficient 
loan value to pay a full annual payment. The company insisted that 
under these facts the “automatic” clause was inoperative to sus- 
tain the policy or keep it of force for any length of time, notwith- 
standing it may have had some small loan value remaining; and 
that such a construction is made imperative by a provision of the 
loan clause requiring the payment in advance of a full annual pre- 
mium before the insured could obtain a cash loan. Held: 

(a) The obligation of the company under the “automatic” clause, to 
charge the unpaid premiums against the loan value of the policy 
“until the loan value is consumed,” entitled the insured not only to 
such full years of insurance as the available clause value was sufficient 
to cover, but also to such fractional part of a year as any remaining 
loan value then available for such purpose might cover, continuing 
the policy in full force until its stated loan value should become 
wholly exhausted. 

(b) The “automatic” clause, under its own express provisions, could 
become operative only “upon the failure of the insured to pay any 
premium.” It cannot, therefore, be nullified by ingrafting thereon 
through a process of alleged construction the contradictory provi- 
sion of the loan clause that, before obtaining a cash loan, “premiums 
under this policy shall be paid in full up to the end of the policy 
year when the loan is obtained.” The last-quoted provision is a 
limitation upon the loan clause only, applies to cash loans only, and 
does not affect the charges to be made “as loans” under the provi- 
sions of the “automatic” clause. 

(c) In order, however, for this policy to have been sustained by its 
own loan value and the provisions of the “automatic” clause for the 
period of time in question, it was necessary that the loan value be 
sufficient to cover the interest as well as the principal debt, both as 
to the cash loan obtained under the loan clause and as to the charges 
made as loans under the “automatic” clause. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938.) 


4. INSURANCE—LIFE INSURANCE—GRACE CLAUS E—CON- 
STRUCTION. 

The grace clause of this policy refers to premiums only, and does not 
affect the cash loan or the accrual of interest thereon. But it ap- 
plies with equal force to any premium, whether annual, semiannual, 
or quarterly, and whether paid in cash under the premium clause of 
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by allowing the company to charge it as a loan under the provisions 
of the “automatic” clause. The fact of the payment, rather than 
the method thereof, together with the expiration of the period for 
which the premium was paid, fixed the date when the grace clause 
— operative, if it ever became operative under the facts of 
this case. 


(For other cases, see Insurance, Cent. Dig. § 935.) 


5. INSURANCE—LIFE INSURANCE—LOAN VALUE—APPLICA- 
TION TO PREMIUMS—TIME. 


Considering this policy as a whole, its loan value, as fixed in the table 
of values incorporated in the policy, was, at the time of the death 
of the insured, sufficient to cover the amount of the loan, and also 
the amount of the unpaid premiums for that part of the policy 
year preceding the death of the insured, with interest upon both the 
loan and the unpaid premiums, and therefor, under the provisions 
of the “automatic” clause, the policy was in full force at the time 
of the death of the insured, subject only to such charges. 


(For other cases, see Insurance, Cent. Dig. § 938.) 


6. INSURANCE — SIX MONTHS’ NONFORFEITURE CLAUSE— 
NATURE AND CONSTRUCTION—TENDER. 


The policy provides: “If the insured makes written application within 
six months after default in payment of premiums, the company will 
extend the policy as a term policy for its full amount a ae 
stated in the table on the third page hereof.” The insured died 
within six months after the maturity of the eighth annual premium, 
without having paid it, and without having made any written or 
other application in accordance with the above- -quoted provision of 
the policy. Held: 

(a) The privilege so extended the insured is not a mere gratuity per- 
sonal to the insured alone, but it is a property right which on his 
death survives to his beneficiary or legal representative, as the case 
may 

(b) The provisions of the policy relating peculiarly to the continuation 
of the insurance risk become inapplicable and immaterial when the 
policy is converted into a death claim by the death of the insured. 

(c) Upon the death of the insured within the period covered by this 
clause of the policy (where the extended insurance would have run 
beyond that period), his legal representative was entitled to hold and 
sue upon the original policy as a death claim against the company 
for the full amount of its face value. 

(d) The insured having died before the expiration of his right to pay 
up his indebtedness to the company, which would have entitled him 
to the full benefit of the seven years and four months extended in- 
surance provided by the table, this right also survived to his legal 
representative; and, where such payment was made by her, or was 
legally tendered, or where she was excused by law from making 
such tender, such indebtedness cannot operate to defeat or nullify 
the provisions of the “six months” clause of the policy by shorten- 
ing the term of extended insurance as fixed by the table. 

(e) “A formal tender is unnecessary where express declarations are 
made by the party to whom money is payable that he will not accept 
if tendered. The law takes one who makes such a statement at his 
word, and does not, therefore, require the doing of a vain thing.” 
And “tender may be made by an agent or friend at the instance of 
an interested party.” 


‘(For other cases, see Insurance, Cent. Dig. §§ 924, 931, 935, 940.) 
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7. INSURANCE—ACTION—PETITION—DEMURRER. 
The trial judge did not err in overruling the demurrer to the petition. 
(For other cases, see Insurance, Cent. Dig. §§ 1580.) 


Error from City Court of Floyd County; W. J. Nunnally, Judge. 

Action by C. M. Forrest, administratrix, against the State Mutual 
Life Insurance Company, and others. Judgment for plaintiff, overruling 
demurrer to petition, and defendants bring error. Affirmed. 


Alex C. King, of Atlanta, and Maddox & Doyal, of Rome, for Plain- 
itffs in Error. 


Barry Wright, of Rome, and Sheppard Bros., of Edgefield, S. D., for 
Defendant in Error. 


LUKE, J. 

This case arose as an action on a life insurance policy. It 
comes to this court on questions of construction. The policy was 
issued on January 19, 1907, for $5,000, in consideration of an 
annual premium of $190.40, payable in advance, the insured 
being allowed the privilege of paying a semiannual premium of 
$99 or a quarterly premium of $50.45, as he might elect at the 
time for paying any premium. The policy contains the following 
special provisions :— 

Grace clause: “An extension of thirty days will be allowed in 
the payment of any premium, except the first, and the company 
agrees to accept any premium, without interest charge, if tendered 
within thirty days of the time of default, during which thirty 
days the policy will remain in force.” 

Loan clause: “After this policy has been in force two years, 
the company will loan thereon, as sole security, the amount stated 
in the table on the third page thereof, at not more than 5 per cent 
per annum, payable in advance. The loan shall be made in ac- 
cordance with the company’s loan agreement; the amount of 
loan available at any time shall include any previous loans then 
unpaid, and premiums under this policy shall be paid in full up to 
the end of the policy year succeeding the date when the loan is 
obtained. The company agrees that the loan may be renewed 
annually, if interest be paid for one year in advance.” 

“Automatic” nonforfeiture clause: “If the insured shall fail to 
pay any premium when due, and if there is no indebtedness to 
the company, the insurance will automatically continue from such 
due date as term insurance, if premiums have been paid for three 
months, for thirty days; if for six months, for forty days; 
if for nine months, for fifty days; and for the period specified in 
the table on the third page in the table hereof, if premiums have 
been paid for one year. If premiums have been paid for two or 
more years the company, upon failure of the insured to pay any 
premium, will charge the premiums as they fall due as loans 
against the policy until the loan value is consumed, and_ this 
policy shall thereby continue in full force. At any time while 
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the policy is thus sustained, the payment of premiums may be re- 
sumed, without medical re-examination, and the accumulated 
debits may be paid or stand as a loan against the policy.” 

“Six Months’ nonforfeiture clause: “If the insured make 
written application within six months after default in payment 
of premiums, the company will extend this policy as a term policy 
for its full amount; or, upon surrender of this policy, will issue 
a participating paid-up policy, or will pay the cash surrender 
value, as stated in the table on the third page hereof under the 
respective heads.” 

The table referred to in-the foregoing clauses is printed in the 
body of the policy under the heading, “Table of Cash Loans and 
Guaranteed Surrender Values.” It is there based upon.a policy 
for $1,000, with a stipulation that certain figures therein shall be 
increased or diminished in proportion to the sum for which the 
policy may be issued. Reproducing that table on the basis of 
this policy, for the period here in point, we have the following: 


TABLE.OF CASH LOANS AND GUARANTEED SURRENDER VALUES. 
End of Participating Extended 
Policy Cash Cash Paid-Up Insurance. 
Year. Loan, Value. Insurance. Yrs. Mos. 

Ist $ $100.00 $ 

2d 200.00 100.00 190.00 

3d 300.00 200.00 380.00 

4th 405 .00 300.00 560.00 

5th 510.00 405.00 740.00 

6th 620.00 510.00 940 .00 

7th 730.00 620.00 1095 .00 

8th 840.00 730.00 1265 .00 


The plaintiff’s petition contains the following material allega- 
tions: The first seven annual premiums were paid as they fell 
due, carrying the policy in full force to January 19, 1914. Under 
the loan clause the insured, during the year 1913, borrowed from 
the company the sum of $592.87, paying the interest thereon in 
advance and making the principal due January 19, 1914. On 
May 27, 1914, the insured died, without having renewed or paid 
the loan, and without having paid any part of the eighth annual 
premium. On July 1, 1914, the plaintiff notified the defendants 
of the death of the insured, and demanded the usual form for 
making proof of his death. The defendant, however, refused to 
furnish such forms, claiming that the policy had lapsed prior to 
the death of the insured. The plaintiff, nevertheless, prepared 
such proofs and furnished them to the defendant, together with 
proof of her appointment as administratrix of the estate of the 
insured, and demanded payment of the amount due under the 
policy; but the defendant refused to pay. On July 6, 1914, the 
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plaintiff, through her attorney, offered to pay to the receiver of 

the company all indebtedness which the insured owed the com- 
pany at the time of his death, and demanded the benefit of the 
extended insurance provided by the “six months clause” of the 
policy; but the defendant has continually persisted in the origi- 
nal position taken by it, namely, that the policy had lapsed prior 
to the death of the insured, and that it was no longer of force. 
The other allegations of the petition, based upon section 2549 of 
the Civil Code, are unimportant here. To this petition the de- 
fendant interposed a demurrer, insisting upon a construction of 
the several clauses of the policy above set forth, which, if sound, 
would leave the plaintiff without any cause of action. 

The plaintiff contends (1) that she is entitled to recover under 
the provisions of the “automatic” clause, because the loan value 
of the policy was sufficient to sustain it from its eighth anniver- 
sary to the death of the insured; and that even if the loan value 
was sufficient to sustain the policy only to a time within thirty 
days of such death, then the grace clause, in connection with the 
“automatic” clause, would prevent a forfeiture of the policy. 
The defendant contends, on the other hand, that even if the 
policy did have some small loan value left after the cash loan 
was obtained, the amount of it was insufficient to pay both in- 
terest on the loan and the premiums on the policy in accordance 
with the terms of the policy, because any amount of such loan 
value would be ineffective under the “automatic” clause of the 
policy, unless it should be sufficient to pay both a full year’s 
premium on the policy and a full year’s interest on the outstand- 
ing loan; and it contends that in no event would the insured be 
entitled to tack the benefits of the grace and “automatic” clauses 
in order to cover the period in point. 

The plaintiff contends (2) that, without regard to either the 
grace or the “automatic” clause of the policy, she is entitled to 
recover under the “six months” clause, because the death of the 
insured occurred within six months after the due date of the 
unpaid premium; and, in this connection, she further contends 
that the conduct and attitude of the defendant, taking the posi- 
tion that the policy had lapsed and refusing the parol application 
of her attorney and his offer to pay the outstanding indebtedness, 
not on the ground that the application was in parol or the tender 
was not legal, but on the ground that it recognized no such right 
or rights in her, excused her from the useless formality of mak- 
ing a written application under the “six months” clause, or mak- 
ing any additional tender of payment of the loan, even if under 
other circumstances it might be necessary for the legal repre- 
sentative of the insured to make such payment or such written 
application. The defendant contends, on the other hand, that 
the privileges provided by the “six months” clause of the policy 
were personal to the insured and terminated upon his death, 
‘notwithstanding he died before the expiration of the period cov- 
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ered by this clause; and that, even if the privileges under this 
clause had survived him, the plaintiff had not complied with the 
condition precedent to the rights it provided by making “written 
application within six months.” These contrary contentions arise 
solely from the different constructions which opposing counsel 
would place upon the policy in question. 

{1] 1. The rules of law applicable to the construction of a 
policy of insurance are too well settled to admit of discussion. 
They were fixed by early decisions in this state, and have never 
been departed from. Where a provision in such a contract is 
clear and unambiguous, if it is within the law it will be en- 
forced as it is written; but where it is capable of being con- 
strued in two ways, that interpretation which is most favotable 
to the insured will always be placed upon it. Civil Code, §§ 2475, 
2499, 4268 (4); Insurance Co. vs. Ross, 63 Ga. 199; Mass. B. 
& L. Ass’n vs. Robinson, 104 Ga. 256 (2), 30 S. E. 918, 42 L. R. 
A. 261; Warwick vs. Knights, 107 Ga. 121, 32 S. E. 951; Arnold 
vs. Empire, 3 Ga. App. 685 (1), 60 S. E. 470; Hall vs. Royal 
Fraternal Union, 130 Ga. 820 (1), 61 S. E. 977. 

[2] 2. What interest is the company entitled to charge, under 
the facts of this case, on the loan it made to the insured? It is 
necessary that this question be decided, for the reason that such 
interest must be deducted from the loan value of the policy, and 
may therefore materially affect the amount available for other 
purposes under the policy. So, we would first ask, what is there 
in the policy, if anything, to take the case out of the general rule? 
The loan clause, which is set out in full in the foregoing state- 
ments of facts and which contains all of the provisions of the 
policy here in point, does not contain the loan agreement, but 
does contain a provision as follows :— 

“The company agrees that the loan may be renewed annually, 
if interest be paid for one year in advance.” 

But the plaintiff’s petition, which as against the demurrer must 
be taken as true, alleged that the loan matured on the due date 
of the unpaid premium, and that the loan was neither paid nor 
renewed. The petition, therefore, shows a set of facts for which 
the policy does not provide. The policy itself provides for but 
two contingencies: (1) payment and (2) renewal; whereas, 
according to the plaintiff’s petition, the insured neither paid nor 
renewed the loan. So we would next ask: By what rule of law 
or reason can the company now claim a full year’s interest for 
less than a half year’s use of its money? We know of no 
authority for so doing, and the plaintiffs in error have cited none. 
We therefore hold, without hesitation, that, under the facts of 
this case, the amount of interest which the company is entitled to 
charge against the loan value of the policy—or to deduct from 
the amount of the death claim, as for that matter—is controlled 
by the general rules of law applicable to any other creditor who 
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holds a note that is neither paid nor renewed upon its maturity ; 
that is to say, the company is entitled to the contract rate of 
interest for the actual time of its forbearance, and no more than 
that. 

This case differs from the McEachern Case, 15 Ga. App. 222, 
82 S. E. 820, in so far as this point is concerned, in that here the 
policy was not delivered to the company, the loan agreement is 
not made to appear, and nothing else appears to add to, take 
from, or otherwise vary the provisions of the policy by making 
the loan agreement a part of it. Each case must be decided upon 
its own facts as they appear in the record; and this court can- 
not, and does not, now attempt to say what are the rights of 
either party as fixed by the loan agreement or any affirmative 
action which the company may have taken in accordance with its 
provisions, 

[3] 3. Upon the failure of the insured to pay the eighth an- 
nual premium, or any part thereof, in cash, was it necessary 
that the available loan value of the policy should be equal to 
a full year’s premium, with interest thereon, in order for the 
“automatic” clause to prevent immediate forfeiture of the policy ? 
A decision of this question is necessary, for the reason that the 
amount of the loan value available in connection with the auto- 
matic clause is clearly insufficient to cover a full year’s premium 
with interest thereon. That the company is entitled to interest 
on a premium paid only by allowing it to be charged as a loan 
against the policy is settled by the decision of the Supreme Court 
in MacIntyre vs. Cotton States Life Ins. Co., 82 Ga. 478 (1), 
9S. E. 1124. And it is conceded by the plaintiff that the amount 
of the loan value available under the “automatic” clause is only 
such sum as remains after deducting from the amount fixed by 
the policy the total amount of the cash loan and interest thereon. 
So the question is then narrowed down to this: If the policy did 
have some loan value, but not enough to cover a full year’s pre- 
mium with interest, did the insured forfeit the value which ad- 
mittedly did remain, or did that value continue the policy of 
force, pro tanto? Upon the answer to this question depends the 
answer to the first question; and this answer must be found in 
the terms of the policy itself. 


Looking alone to the “automatic” clause of the policy here 
in point, the question admits of but one answer, namely, that the 
insured was entitled to the benefits of whatever amount of loan 
value may have been available, whether it was more or less than a 
full year’s premium. The company’s express obligation under 
that clause is to “charge the premiums as they fall due as loans 
against the policy until the loan is consumed.” ‘Thus the com- 
pany’s obligation did not cease when such loan value became less 
than a full year’s premium, and could not then cease, because the 
loan value had not then been consumed. 
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But every contract must be so construed as to give effect to 
all its parts and provisions, where such construction is reason- 
ably possible, and the whole contract should be looked to in 
arriving at the construction of any part. Civ. Code 1910,-§ 
4268 (3). By reason of this rule of law and because premiums 
under the “automatic” clause are charged as “loans,” the com- 
pany now insists that the insured could not be entitled to the 
benefit of having any premium charged as a loan, unless the facts 
were such as to entitle him to a cash loan under the provisions 
of the loan clause. The particular provision of the loan clause 
insisted upon is, that before a cash loan can be obtained, “pre- 
miums under this policy shall be paid in full up to the end of 
the policy year succeeding the date when the loan is obtained.” 
We think such a contention is not maintainable under any rule 
of law, reason, or common-sense construction. It is not necessary 
to point out the necessarily apparent distinction between a cash 
loan under the loan clause and a so-called loan under the auto- 
matic clause of the policy. But looking to the automatic clause 
we see that it prescribes but one condition upon which it shall 
become operative, namely, “upon the failure of the insured to 
pay any premium.” And not only this provision, but the entire 
automatic clause, would be absolutely nullified, left a mere group 
of meaningless words, if it should be held, as insisted by counsel 
for the company, that premiums could not be charged as “loans” 
in accordance with the provisions of this clause, until, as pro- 
vided for obtaining a cash loan, premiums were paid in full to 
the end of the policy year. The above-quoted provision of the 
loan clause is thus clearly a limitation upon that clause only, 
applies to cash loans only, and does not affect charges to be 
made “as loans” under the provisions of the “automatic” clause. 
There is but one valid purpose which grace clauses and non- 
forfeiture clauses can serve, and that is to prevent a lapse of the 
policy immediately upon the failure of the insured to pay a 
stipulated premium, and no construction will ever be put upon any 


of them which totally destroys the benefits that they are designed 
to preserve. 


[4] 4. The fourth headnote needs no elaboration. Nonfor- 
feiture provisions of insurance policies sometimes expressly stip- 
ulate that “no grace will be allowed under this provision,” and 
where the meaning of the policy is thus made clear it will be 
enforced as written. Perkins vs. Empire Life Ins. Co., 17 Ga. 
App. 658, 87 S. E. 1094. But there is nothing in the policy in- 
volved in this case to imply that the insured forfeits his rights 
under one clause by availing himself of the benefits under the 
other; and where the policy is capable of being construed in two 


ways, that interpretation must be placed upon it which is most 
favorable to the insured. 


[5] 5. What was the loan value of the policy in question fol- 
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lowing its seventh anniversary? According to the table of values 
incorporated in the policy it was, at the end of the sixth year, the 
sum of $620. But following the sixth anniversary, the insured 
borrowed $592.87, thereby reducing the loan value to. $27.13. 
Under the rulings above announced, this remaining loan value, 
in connection with the automatic clause, was certainly sufficient to 
carry the policy of force until the sum of $27.13 was consumed, 
which would be well past the seventh anniversary of the policy, 
when, according to the same table, the loan value became $730. 
And a mathematical calculation shows that the sum of $730 
exceeds the sum total of the loan ($592.87), a semiannual pre- 
mium ($99), together with the contract rate of interest (5 per 
cent per annum) on both from their due date, January 19, 1914, 
to the death of the insured, May. 27, 1914, and this is true with- 
out regard to the provisions of the grace clause. 

But the defendants contend that, because the insured failed to 
pay an annual premium of $190.40 at the end of the seventh year, 
the loan value did not upon the arrival of that anniversary in- 
crease in the sum of $110, as appears from the table of values. 
Upon this contention, we have carefully considered the table and 
every provision of the policy pertaining thereto. The table itself 
affords but one index pointing to the loan value of the policy at 
any period of time or under any set of facts, and that index 
is the number of the last preceding anniversary of the policy, the 
seventh anniversary pointing clearly to the figures $730. And 
the provisions of the policy outside the table authorize no change 
whatever in the values as stated in the table, except only such 
as result from the consumption of those values in accordance 
with the purposes for which they were created and written into 
the policy. Upon this point, the policy is not ambiguous. It 
does not reasonably admit of any construction other than that 
the loan value of the policy at the time of the death of the in- 
sured was $730, less such items as could properly be charged 
against the value as hereinbefore pointed out. 

[6] 6. The rulings announced in the sixth headnote are suffi- 
ciently full and explicit. They are controlled by the decisions 
of this court in Veal vs. Insurance Co., 6 Ga. App. 721 (2), 65 
S. E. 714, Arnold vs. Empire Mut. Annuity & Life Ins. Co., 3 Ga. 
App. 685 (5, 6), 60 S. E. 470, and authorities there cited, and 
McEachern vs. New York Life Ins. Co., 15 Ga. App. 222, 82 
S. E. 820. 

[7] 7. From what is said above, the plaintiff is, under the 
allegations of her petition, entitled to recover of the defendant, 
not only because of the provisions of the “automatic” nonfor- 
feiture clause, but also because of the provisions of the six 
months’ clause. The trial judge therefore did not err in over- 
ruling the demurrer to the petition. 

Judgment affirmed. 


_ Wade, C. J., and George, J., concur. 





Eltonhead vs. Travelers’ Ins. Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


ELTONHEAD 
vs. 


TRAVELERS’ INS. CO.* 


1. INSURANCE—LIFE INSURANCE—VESTED RIGHT OF BENE- 
FICIARY. 

A beneficiary of a life policy, which contained a clause permitting change 
of beneficiary with consent of the insurer, acquired no vested right. 

(For other cases, see Insurance, Cent. Dig. § 1470.) 


2. INSURANCE— ACTION ON LIFE POLICY—PARTIES— 
CHANGE OF BENEFICIARY—ASSIGNMENT—GIFT. 


Where a life policy authorized written assignment and contained a clause 
permitting change of beneficiary with insurer’s consent, and the 
beneficiary had been changed to the executors, administrators, and 
assigns of insured, and was afterwards assigned in writing and de- 
livered to a third person, the original beneficiary, claiming the policy 
under oral gift before the assignment, could not recover thereon in 
an action at law to which the assignee was not a party. 


(For other cases, see Insurance, Cent. Dig. § 1561.) 


Appeal from Trial Term, New York County. 

Action by Marion T. Eltonhead against the Travelers’ Insurance 
Company. From a judgment for plaintiff on directed verdict, and an 
order denying motion for new trial, defendant appeals. Reversed, and 
complaint dismissed. 


Argued before Scott, Laughlin, Dowling, Smith, and Davis, JJ. 


William J. Moran, of New York City, for Appellant. 
R. Dulany Whiting, of New York City, for Respondent. 


LAUGHLIN, J. 

This is an action to recover on a policy of life insurance issued 
by the defendant on the 11th day of October, 1905, on the life of 
Edward Y. Eltonhead, plaintiff’s husband, now deceased, and in 
which the plaintiff was named as beneficiary. The provision, 
however, designating the plaintiff as beneficiary, authorized the 
decedent to change the beneficiary as therein provided. It was 
provided that the authority to change the beneficiary might be 
exercised at any time if the contract of insurance had not been 
assigned, and that such change of beneficiary should take effect 
only upon the written consent of the company being indorsed on 
the policy, and that thereupon the rights of the former beneficiary 
should cease. It was further provided that no assignment of the 


* Decision rendered’ Mar. 9, 1917. 163 N. Y. Supp. 838. 
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policy should be binding on the company unless made by an 
instrument in writing indorsed on or attached to the policy, nor 
unless a duplicate thereof was forthwith furnished to the com- 
pany, arid that the company should not be responsible for the 
validity of any assignment, and that any claim of the assignee 
should be subject to proof of his interest and of the extent thereof. 


The defendant is a corporation organized under the laws of 
Connecticut, and its home office is in that state. The policy is 
dated at the home office of the company, and appears to have 
been delivered at Chicago, IIl., where plaintiff and her husband 
resided at the time. The plaintiff did not have the policy in her 
possession when this action was commenced, or at any time there- 
after. It was produced on the trial by the defendant, in con- 
nection with the deposition of one Sharpe, a resident of Chicago, 
who claimed title thereto by virtue of an assignment from one 
Schulein, to whom plaintiff’s husband had assigned it; but it 
was introduced in evidence by the plaintiff. The defendant in- 
troduced in evidence a writing attached to the policy, in the form 
of a communication from the insured to the defendant, dated 
Chicago, Ill., September 14, 1908, giving notice of a change of 
beneficiary from the plaintiff to the executors, administrators, or 
assigns of the insured, and that the policy had not been assigned, 
and the writing contained a further notice that the insured had 
appointed said Schulein his true and lawful attorney to change 
the beneficiary. There was also attached to the policy another 
instrument, which the defendant introduced in evidence. It bears 
date the 2d day of April, 1909, and by it the insured, in considera- 
tion of $1,000 paid to him by said Schulein, assigned, transferred, 
and set over unto Schulein the policy. There was also attached 
to the policy a letter from the company to Schulein, under date 
of September 15, 1911, acknowledging the receipt of the said 
letter from the insured to the company changing the beneficiary, 
and also a copy of said assignment, with a notice that the com- 
pany filed the same and made a record of the receipt thereof, 
but assumed no responsibility for the validity thereof. Schulein, 
from the time of the assignment of the policy to him, paid all 
subsequent premiums thereon. Shortly after the assignment to 
Schulein, the insured changed his residence from Chicago to New 
York City, where he engaged in business until his death, which 
occurred on the 6th day of April, 1914. On the 23d day of 
April, 1914, Schulein assigned and delivered the policy to said 
Sharpe, in consideration of the payment to him of $1,634.23. 


Plaintiff brought a former action against the company on the 
policy in the Supreme Court, New York County, in which she 
was nonsuited on the ground that Sharpe, the assignee, was a 
necessary party. It appears that Sharpe attended the first trial 
and refused to become a party defendant. Sharpe thereafter 
brought an action against the company on the policy in Illinois, 
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and subsequently plaintiff brought this action, alleging the same 
facts she alleged in the first action, and no others. The plaintiff 
alleges that she is the beneficiary designated in the policy, that 
no other beneficiary has been designated in the manner provided 
by the terms of the policy, that on or about the 15th day of 
October, 1905, her husband “for a good and valuable considera- 
tion duly gave and delivered” the policy of insurance to her, and 
that the amount, namely, $3,000, which the defendant by the 
policy became obligated to pay, is due and payable to her. The 
defendant by its answer puts in issue the allegations as to the 
gift of the policy to the plaintiff, and with respect to there not 
having been a lawful change of the beneficiary, and alleges that 
the beneficiary was duly changed from the wife of the insured 
to his estate, and that thereupon all the rights of the plaintiff 
ceased and terminated, and further alleges the assignments of 
the policy and the payment of the premiums by the first assignee, 
and that Sharpe holds the policy, claiming to be the rightful 
owner and holder thereof, and to be entitled to all amounts due 
thereunder. The defendant also pleaded a defect of parties, in 
that neither the executor, administrator, nor assignee of the in- 
sured has been joined, and the pendency of the action brought 
by Sharpe in Illinois on the same policy, and alleged that Sharpe 
is, and at all times mentioned in the pleadings was, a resident of 
the state of Illinois. 


The plaintiff, over objections and exceptions duly taken by 
the defendant, on the ground that the evidence was incompetent 
under the provisions of section 829 of the Code of Civil Pro- 
cedure, was allowed to testify to a conversation and transactions 
with her deceased husband relating to the delivery of the policy 
by him to her, and the consideration therefor, and the subsequent 
transactions between him and her with respect to the policy. Her 
testimony thus received is the only evidence in support of her 
claim that there was a delivery of the policy to her by her hus- 
band as a gift or for a valuable consideration. The defendant 
proved the facts above stated with respect to the change of bene- 
ficiary and the assignments of the policy, and the claim made 
against it by Sharpe, and the pendency of the action brought by 
him on the policy in Illinois. It appears by the opinion of the 
trial court that the verdict was directed for the plaintiff, on the 
theory that there had been a valid gift and delivery of the policy 
to the plaintiff prior to the attempted change of beneficiary, and 
prior to the assignment of the policy by the insured. 

[1,2] The learned counsel for the appellant contends that in 
any event, inasmuch as Sharpe is a nonresident and is unwilling 
to be made a party defendant, the company had the right, as it 
did, to defend upon the ground of Sharpe’s title, and that since 
the testimony of the plaintiff, so received, would not have been 
competent as against Sharpe, it was not competent as against the 
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appellant, and he cites in support of his contention, among other 
decisions, Richardson vs. Emmett, 170 N. Y. 412, 63 N. E. 440, 
and Mullins vs. Chickering, 110 N. Y. 513, 18 N. E. 377, 1 L. R. 
A. 463, and draws attention to the fact that in Foley vs. New 
York Savings Bank, 157 App. Div. 868, 142 N. Y. Supp. 822, 
relied on by respondent, no such defense was pleaded. We do 
not deem it necessary to express an opinion on these points, for 
we are of opinion that the action cannot be maintained, even if 
the plaintiff be given the benefit of that testimony, and that the 
complaint should have been dismissed. This action has been 
brought, and is sought to be maintained, as an action at law. No 
equitable relief is demanded. The plaintiff claims the right, re- 
gardless of any claim that may be made by Sharpe, who holds 
the policy under the assignments, to recover upon the ground that 
she was originally designated the beneficiary, and that the policy 
was delivered to her either as a gift or in consideration of moneys 
advanced and to be advanced to her husband. If the action were 
in equity, it would be the duty of the court to refrain from pro- 
ceeding to judgment until Sharpe, who holds and claims to own 
the policy, is brought in, so that the right to the policy as be- 
tween the plaintiff and Sharpe might be litigated and finally ad- 
judicated. Steinbach vs. Prudential Ins. Co., 172 N. Y. 471, 
65 N. E. 281; Mahr vs. Norwich Union Fire Ins. Society, 127 
N. Y. 452, 28 N. E. 391. 


The plaintiff, however, has seen fit to bring an action at law, 
and insists upon her right to have it tried without the presence 
of Sharpe. But to recover against the insurance company, which 
does not admit her claim and stands upon all the provisions of 
the policy, admitting, however, its liability to the lawful owner 
thereof, she must show a clear legal right to recover on the policy. 
That, I think, she has failed to do. By having been originally 
designated the beneficiary, she obtained no vested right, for the 
policy authorized the insured to change the beneficiary, which 
distinguishes the case from Whitehead vs. New York Life Ins. 
Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 787. The only 
transfer of title to the policy by which the insurance company 
contracted to be bound was by an assignment in writing, a dupli- 
cate of which was to be forwarded to the company. The plaintiff 
claims no such assignment, and she failed to show compliance 
with the provisions of the policy relating to an assignment thereof. 
Since she takes nothing by virtue of having been originally 
designated the beneficiary, her position with respect to her title 
is precisely the same as if the policy had originally been made 
payable to the administrators, executors, or assigns of the in- 
sured, and he had delivered it to her, as she claims. 

There is no provision of the policy requiring its production 
and surrender by the claimant as a condition precedent to the 
liability of the company. It is claimed that, since the liability of 
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the company is evidenced only by the policy, the policy should be 
produced by one claiming under it in an action at law, and Hirsch 
vs. Mayor, 165 N. Y. 236, 59 N. E. 89, is cited as tending to sus- 
tain that contention. That point, however, need not be decided, 
for since the only theory on which plaintiff can recover as against 
the company is as assignee, and she fails to show an assignment 
in accordance with the terms of the policy, and it appears that 
another holds the policy under such an assignment, the company 
cannot be compelled to recognize her claim without an adjudica- 
tion that Sharpe’s claim is not well founded. See McGlynn vs. 
Curry, 82 App. Div. 431, 81 N. Y. Supp. 855; Hasberg vs. 
Moses, 81 App. Div. 199-202, 80 N. Y. Supp. 867; Read vs. 
Marine Bank, 136 N. Y. 454, 32 N. E. 1083, 32 Am. St. Rep. 758; 
Van Alstyne vs. Commercial Bank, 4 Abb. Dec. 449; Taylor vs. 
Millard, 118 N. Y. 244, 23 N. E. 376,6 L. R. A. 667. 

The provisions of the policy with respect to the formalities 
essential to an assignment are for the benefit and protection of 
the company (McGlynn vs. Curry, supra), and, although it does 
not question its liability on the policy to the true owner thereof, 
it properly invokes them here, and claims that plaintiff has not 
such title as it is bound to recognize. Since plaintiff insists that ~ 
she is entitled to recover without having the rights of Sharpe 
adjudicated, it was necessary for the defendant to interpose this 
objection in order to prevent a double recovery against it on the 
policy. Without considering any other questions, therefore, we 
are of opinion that the appellant’s motion for a dismissal of the 
complaint should have been granted. 

It follows that the judgment and order appealed from should 
be reversed, with costs, and the complaint dismissed, with costs. 
Order filed. All concur. 


~<a 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, THIRD DEPARTMENT. 


TODD 


US, 


KEATOR.* 


3. INSURANCE—FRATERNAL INSURANCE—ACTIONS AGAINST 
SECRETARY—COM PLAINT—SUFFICIENCY. 


The complaint of a member of a local organization of a fraternal insurer 
to recover from the secretary dues paid for insurance held insuffi- 
cient to state a cause of action. 


(For other cases, see Insurance, Cent. Dig. § 1888.) 


* Decision rendered, Mar. 7, 1917. 163 N. Y. Supp. 853. 
Vol. XLIX—35. 
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4. INSURANCE—FRATERNAL INSURANCE—ACTIONS — RIGHT 
TO MAINTAIN. 


Payments of dues were made to the secretary of a local camp or organi- 
zation of an incorporated fraternal insurer, pursuant to the by-laws. 
Plaintiff, a member of such order, claiming that the secretary had 
not properly organized the local branch and had converted payments 
to his own use, sued on behalf of himself and others similarly situ- 
ated. It did not appear that members were deprived of their rights 
as members of the insurer or of the benefits accruing, notwithstanding 
dues had not been properly transmitted to the insurer. Held that, 
as plaintiff was not an officer of the insurer, he could not maintain 
the action; General Corporation Law (Consol. Laws, c. 23) § 11, 
subd. 4, and section 34, declaring that all corporations shall have 
power to appoint such officers as its business shall require, and that 
every corporation shall be managed by its board of directors. 


(For other cases, see Insurance, Cent. Dig. § 1888.) 


Appeal from Special Term, Delaware County. 

Action by Augustus H. Todd, on behalf of —" and all other 
present and past members of Griffin Corners Camp No. 2 of the Order 
of the Golden Seal similarly situated against Joel L. Keator. From 
an order overruling his demurrer to the complaint, and an interlocutory 
judgment thereon, defendant appeals. Reversed, and demurrer sustained. 


Argued before Kellogg, P. J., and Lyon, Woodward, Cochrane, and 
Sewell, JJ. 


Andrus & McNaught, of Stamford (Andrew J. McNaught, Jr., of 
Stamford, of counsel), for Appellant. 
George A. Speenburgh, of Fleischmanns, for Respondent. 


Woopwakrp, J. 

The defendant has demurred to the complaint upon the 
grounds: (1) That the plaintiff has not legal capacity to sue, 
in that it appears upon the face of the complaint that the cause 
of action alleged, if any, is vested in an organization known as 
Camp No. 2 of the Order of the Golden Seal, and upon the 
further ground that the plaintiff is not a member of said Order 
of the Golden Seal; and (2) that the complaint does not state 
facts sufficient to constitute a cause of action. The demurrer, 
which. is to the amended complaint, has been overruled, and the 
defendant appeals from the order. 

Under the liberal rules now in vogue in reference to pleadings, 
it is conceded on the part of the defendant that, if any cause of 
action may be spelled out of the allegations of fact contained in 
the complaint, the order should prevail; but it is insisted that 
under this rule the complaint is fatally defective under both 
suggestions of the demurrer. The original complaint was held 
defective upon demurrer, on the ground that, the defendant 
having lawfully come into possession of the funds, it was neces- 
sary to allege a demand. and a refusal in order to make the holding 
wrongful, and the amended complaint is identical with the 
original complaint, with the exception that it is now alleged, not 
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that a demand was made prior to the commencement of the action, 
but that “plaintiff on behalf of himself and all others similarly 
situated has demanded the said sum of money heretofore men- 
tioned from the defendant, but no part has been paid to this 
plaintiff or any other person similarly situated, as plaintiff is 
informed and believes, to their great damage.” We will pass 
over the question of whether such an allegation is sufficient to 
overcome the original defect in the pleading, and look into the 
complaint to determine whether the plaintiff is entitled to main- 
tain this action. 

Disregarding the order of the plaintiff’s allegations, and for 
an understanding of the case, we present the essential allegations 
of fact which may be said to be admitted for the purposes of the 
demurrer. It is alleged that the. Superintendent of Insurance, 
on the 11th day of March, 1902, issued a final certificate of au- 
thority to “the Order of the Golden Seal,” by which it was duly 
authorized to transact business, and that said order was duly con- 
stituted a body politic and corporate, with the powers and 
privileges of a fraternal beneficiary society, order, or association ; 
that thereafter said Order of the Golden Seal adopted a con- 
stitution and by-laws to govern the same; that article III, sec- 
tion 1, of said constitution, provided local camps shall consist of 
at least fifteen members who have been duly elected and initiated 
according to the ritual of the order, and none except such shall 
be allowed a voice or vote in its meetings; that section 2 of the 
same article provided that camps are to be organized by the 
Supreme Organizer or by his authority, and no additional camp 
shall be organized in a place where one exists without his con- 
sent; that section 4 of the same article provides that members of 
the respective camps shall elect officers for their own government 
and hold meetings for the transaction of business in accordance 
with the by-laws, and shall be governed as the constitution pre- 
scribes; that by-law 37 provided that quarterly dues shall be 
paid by each member holding a certificate upon the cash dividend 
plan to the camp to which he belongs, and shall not be less than 
50 cents per quarter, or $2 per annum; such quarterly dues shall 
be paid to the local secretary, and one-half thereof shall be re- 
tained by such local secretary in full payment for his services in 
performing the duties of his office, and the balance thereof shall 
be paid by such local secretary to the treasurer of his local camp; 
that subsequent to the issuing of the certificate of authority by the 
Superintendent of Insurance it appeared upon the policies issued 
that certain policyholders were members of Camp No. 2, 
Order of the Golden Seal, and that Joel L. Keator was local 
secretary, and further that no local camp, as provided by the 
by-laws and the constitution of said order, was ever kept or 
maintained by said Joel L. Keator, the local secretary of said 
Camp No. 2; that no officers were ever elected, and that no 
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meetings of said Camp No. 2 were ever held, or policyholders 
were ever initiated, as required by the constitution: and by-laws 
of said order, by said Joel L. Keator, local secretary, of Camp 
No. 2, Order of the Golden Seal, at Griffin Corners, N. Y.; that 
the defendant, Joel L. Keator, was one of the organizers of said 
corporation, Order of the Golden Seal, and was and is now one 
of the officers thereof; that after the organization of said Order 
of the Golden Seal a great number of persons, at least 400, of 
which Augustus H. Todd was one, became members of said order 
and policyholders thereof, and it appeared on said policies that 
they were members of Camp No. 2, located at Griffin Corners, 
N. Y., and paid their monthly dues and the quarterly dues on said 
policies to said Joel L. Keator, local secretary, as appeared from 
the policy; that the quarterly dues paid by each policyholder was 
the sum of 50 cents per quarter or $2 per annum; that said Joel 
lL, Keator was entitled under the term of by-law No. 37 to the 
sum of 25 cents per quarter, or $1 per annum, as local secretary 
on each policyholder for his services out of said payment of 
2 per annum on each policyholder; that said sum of $2 per 
annum was collected by said defendant, Joel L. Keator, from 
each policyholder, for a number of years; that the sum of $1 
of said payment of $2 per annum on each policyholder was the 
property of Local Camp No. 2, and should have been paid over 
by this defendant, Joel L. Keator, to the treasurer of said local 
camp; that no camp was maintained as hereinbefore set forth, 
and the dues of $1 each year for each policyholder was not paid 
over by this defendant for the benefit of said local camp, but 
was retained and converted to his own use by said Joel L. Keator, 
this defendant, the local secretary of Camp No. 2, Order of the 
Golden Seal, and not paid over to the Local Camp No. 2 afore- 
said, its rightful owner; that by reason of said Joel L. Keator, 
this defendant, not organizing and maintaining a local camp, as 
required by the constitution and by-laws of the Order of the 
Golden Seal, the policyholders in said order who were called 
members of Camp No. 2 were deprived of many of the rights 
and privileges which they were entitled to as such policyholders ; 
that said defendant, Joel L. Keator, local secretary of said Camp 
No. 2, not having maintained said camp, as required by the con- 
stitution and by-laws of said order, the money that belonged 
to said camp should be distributed among the _ respective 
members hereof pro rata as to the amount that each has paid 
over by him as required by the by-laws of the order; that said 
defendant, Joel L. Keator, has no legal or equitable right to said 
sums of money so paid to him as aforesaid; that by reason of the 
facts aforesaid, and the retention of said sum of $1 each year 
on each policyholder of said Camp No. 2, for a number of years, 
a large sum of money is now in the hands of said Joel L. Keator, 
which belongs to the members, past and present, of said Local 
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Camp No. 2, Order of the Golden Seal; as the number of the 
policyholders is so large and the time they have been paying dues 
as aforesaid is unknown to this plaintiff, he cannot state the 
exact amount of money that is now in the hands of said Joel L. 
Keator which belongs to said members, that said Joel L. Keator, 
local secretary of Camp No. 2 of said Order of the Golden Seal, 
has a large sum of money in his possession that belongs to the 
individual members, past and present, of said Camp No. 2 of 
the Order of the Golden Seal, located at Griffin Corners, N. Y., 
and the exact amount this plaintiff is unable to state without a 
computation by the inspection of the books of this defendant and 
the Order of the Golden Seal; that said sums vary in amount that 
each policyholder has paid according to the time that he was a 
policyholder and an accredited member of Camp No. 2 aforesaid ; 
that the question which is the subject of this action is one of com- 
mon and general interest to all other present and past members 
of Griffin Corners, N. Y., Camp No. 2 of the Order of the Golden 
Seal, and particularly to all present and past members of said 
camp now holding or who have held a certificate in the said Order 
of the Golden Seal upon the cash dividend plan as hereinafter 
referred to, during the six years last past and previous thereto. 


[1-3] Of course, the defendant does not admit the conclusions 
of the complaint; he is merely committed for the purposes of 
the demurrer to the facts which are alleged and which enter into 
the alleged cause of action; and the prayer for relief, which it 
is well to consider, demands that the plaintiff and “all other 
members, past and present, of Camp No. 2 of the Order of the 
Golden Seal, situated at Griffin Corners, N. Y., similarly situated,” 
have judgment against this defendant for the various sums of 
money now held by him which belong to them and by reason of 
said payments as aforesaid, and for such other and further 
relief as the court may deem just and equitable, etc. In one 
breath we are told that the defendant has never organized or 
maintained a local camp, while in the next we are told that 
the moneys alleged to have been collected by the defendant were 
“retained and converted to his own use by said Joel L. Keator, 
this defendant, the local secretary of Camp No. 2, Order of the 
Golden Seal, and not paid over to the Local Camp No. 2 afore- 
said, its rightful owner.” If the defendant was the “local 
secretary of Camp No. 2, Order of the Golden Seal,” then there 
must have been such a camp, and he is not to be heard who alleges 
things contradictory to each other. Broom’s Legal Maxims (8th 
Ed.) 169. Then we are told that the money rightfully belonged 
to Camp No. 2, and again that “said Joel L. Keator, local secre- 
tary of Camp No. 2 of said Order of the Golden Seal, has a 
large sum of money in his possession that belongs to the in- 
dividual members, past and present, of said Camp No. 2 of the 
Order of the Golden Seal, located at Griffin Corners, N. Y.,” and 
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all this in reference to the same moneys which are alleged to 
belong to the said Camp No. 2. 

The pleader seems to be laboring under a great confusion of 
thought. There is no allegation that the plaintiff is now a policy- 
holder, or that he or any other member of the said Camp No. 2, 
has suffered any loss of rights under such policy or policies, or 
that they are likely to suffer any loss. Their contracts of in- 
surance are with “the Order of the Golden Seal,” a “body politic 
and corporate with the powers and privileges of a fraternal bene- 
ficiary society, order, or association,” as alleged in the complaint, 
and the provisions of the constitution and by-laws of such order 
referred to in the complaint, and which provide for the origina- 
tion of subordinate camps, are merely for the purpose of bringing 
that corporation within the provisions of article VII of the In- 
surance Law. See section 233, Insurance Law (Consol. Laws, 
c. 28). These camps have very little practical existence; they 
are merely incident to the corporation which makes the contracts 
of insurance, fixing the character of the corporation. The so- 
called local secretaries are not officers of the local camps, but of 
the corporation itself; they are agents appointed by the cor- 
poration to superintend the collection of the monthly, quarterly, 
and other dues, fines, and assessments, which go to make up the 
resources of the corporation available for the payment of the 
policies upon maturity and the other obligations and expenses 
of the order. If this local secretary has collected quarterly dues 
which he has not accounted for, he is liable to the corporation, not 
to the individual policyholders, and the allegations of the com- 
plaint that these funds belonged to the local camp, or to the in- 
dividual members of such camp, are mere conclusions of the 
pleader, without any substantial basis of fact; and the only in- 
jury complained of relates, not to the security or value of the 
policies, but the alleged deprivation of “many of the rights and 
privileges which they were entitled to as such policyholders.” 
It does not appear what these alleged rights and privileges were, 
unless it be the privilege of electing officers and conducting 
the local camp, which does not appear to have had anything to 
do with the management of the material concerns of the present 
corporation. ‘The plaintiff, if the allegations of his complaint 
are true, knew that there was in fact no local camp; this fact 
was known to all of the “members, past and present, of Camp 
No. 2 of the Order of the Golden Seal,” and if they chose to go 
on paying their quarterly dues, along with their monthly assess- 
ments, they would clearly be held to have waived their rights 
and privileges in connection with such camp organization. 

[4] At most the corporation had agreed to institute such local 
camp, and the policyholders might very properly refuse to pay 
the quarterly dues unless such camp were in fact organized; but 
they could not go on making voluntary payments and then recover 
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them back in an action of this kind. There is no allegation of the 
complaint that the defendant ever assumed the obligation of 
organizing a local camp; the allegation is that this was pro- 
vided for in the by-laws of the corporation, and that such camp 
was to be organized by the Supreme Organizer. There is no 
allegation that the defendant was such Supreme Organizer; the 
allegation that he was and now is an officer of the Order of the 
Golden Seal does not show him to be responsible for the con- 
duct of that corporation, for the statute provides that “the 
affairs of every corporation shall be managed by its board of 
directors” (section 34, General Corporation Law [Consol. Laws, 
c. 23]), and all corporations have the power to “appoint such 
officers and agents as its business shall require” (General Cor- 
poration Law, § 11, subd. 4). No breach of any duty which the 
defendant owed to this plaintiff or those similarly situated is 
alleged; the complaint shows clearly that the moneys came into 
the possession of the defendant lawfully, and no ground of re- 
covery is established in the plaintiff. The defendant, as the 
local secretary employed by the Order of the Golden Seal, it is 
true, may have owed the duty to pay over the fund in excess of 
his compensation to the treasurer of the local camp; he may 
still owe that duty, but that is a question arising between the 
treasurer of the local camp and the defendant, and if the cor- 
poration has failed to provide the local camp that is not a fault 
which may be charged up to the defendant, in the absence of 
some allegation which would connect him with the duty of 
creating such local camp, or of some fraudulent act in preventing 
its creation. 

It seems to us clear that the plaintiff has no legal capacity to 
maintain this action, and, in any event, that he has failed to state 
facts sufficient to constitute a cause of action. 

The order and interlocutory judgment appealed from should be 
reversed, with costs, and the demurrer sustained, with costs. All 
concur. 


Joun M. Kettocc, P. J. (concurring in result). 

It is a fair inference from the complaint that Camp No. 2 
was authorized by the Supreme Organizer, or by his authority, 
or by the parent camp, and that the defendant was designated by 
such authority to act as secretary of the local camp, assumably 
until local officers were duly elected. The policyholders, at or 
near Griffin Corners, from their certificates, apparently became 
members of the local camp, and it was their duty, under section 
4 of article 3 of the Constitution, to “elect officers for their own 
government and hold meetings for the transaction of business in 
accordance with the by-laws.” It was apparently as much the 
fault of the members as it was of the local secretary that no 
officers were elected and no meetings held. 

The moneys paid the local secretary were properly paid to 
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him, and one-half of them are the funds of the local camp to be 
turned over to the treasurer when elected for the use of the camp. 
The plaintiff paid his part of the moneys strictly according to 
the by-laws, and has no further interest in them except to see 
that they are used for purposes of the local camp. The local 
camp not having been organized, perhaps any member, in behalf 
of all of the members, might maintain an action if the moneys 
had been actually misapplied by the defendant, there being no 
official in existence who could maintain said action. There is 
no allegation of facts indicating that the defendant has misapplied 
the moneys, or has actually converted them to his own use. The 
allegation of the complaint that the defendant has not paid the 
money over to the treasurer, there being none, and that no camp 
was maintained, and that the money was not paid over by de- 
fendant for the benefit of the local camp, but was retained and 
converted to his own use, and not paid over to the local camp, is 
not an allegation of the conversion of the funds. From all that 
appears the funds are still retained by the defendant as local 
secretary, according to his duty, ready to be turned over to the 
treasurer, when the members of the local camp.shall elect one. 
The failure by the defendant to turn over the moneys to the 
plaintiff and others on demand was not a conversion; the de- 
fendant could not lawfully pay over the moneys to them. There 
is no statement of fact showing a conversion. ‘The conclusions 
alleged do not follow the facts alleged, and there is nothing in the 
complaint to show any illegal act upon the part of the defendant. 


SUPREME COURT OF WASHINGTON. 


BRIGHAM 
vs. 


MUTUAL LIFE INS. CO. or New York. (No.. 13551).* 


1. INSURANCE—LIFE INSURANCE— REPRESENTATION AND 
WARRANTY—STATUTE. 

Under Rem. Code 1915, § 6059—34, providing that misrepresentation or 
warranty made by assured in negotiations for a policy shall not 
avoid policy unless made with intent to deceive, misrepresentations 
by assured in his application as to diseases, etc., and names of phy- 
sicians consulted, will not avoid a life insurance policy, unless intent 
to deceive is found as a fact. 


(For other cases, see Insurance, Cent. Dig. §§ 685, 686.) 


* Decision rendered, Mar. 2, 1917. 163 Pac. Rep. 380. 
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2. INSURANCE—LIFE INSURANCE—MISREPRESENTATIONS— 
MATTERS KNOWN TO AGENT. 


It cannot be held as a matter of law that failure to reveal to a life insur- 
ance company, in an application, facts known to its agent, who filled 
out the same, shows an intent of assured to deceive insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760.) 


Department 2. Appeal from Superior Court, King County; Mitchell 
Gilliam, Judge. 
Action by Mildred I. Brigham against the Mutual Life Insurance 


Company of New York. Judgment for defendant, and plaintiff appeals. 
Reversed and remanded. 


Geo. S. Cole, of Seattle, for Appellant. 
Hughes, McMicken, Dovell & Ramsey, of Seattle, for Respondent. 


Morris, J. 

Action on a life insurance policy brought by the wife of the 
deceased, beneficiary named in the policy. The lower court held 
that the action must fail because of misrepresentations made by 
deceased in the application upon which the policy was issued. 
Respondent pleaded and proved as an affirmative defense that at 
the time of making the application for the policy on July 21, 1913, 
the insured made the following representations :— 

“17. What illness, diseases, injuries, or surgical operations have 
you had since childhood? None. 

“18. State every physician or practitioner who has prescribed 
for or treated you, or whom you have consulted in the past five 
years. None. 

“19. Have you stated in answer to question 17 all illnesses, 
diseases, injuries or surgical operations which you have had since 
childhood? (Ans. Yes or No.) Yes. 

“20. Have you stated in answer to question 18 every physician 
and practitioner consulted during the past five years and dates of 
consultation? (Ans. Yes or No.) Yes.” 

The evidence shows that in April, 1910, the insured fainted 
while at work. He was carried into a nearby house and later 
went to his own home without assistance, though accompanied 
by his brother. A physician was called after the insured reached 
his home and testified that he found him in bed, but “perfectly 
himself mentally and every other way.” The next morning this 
physician, Dr. Davis, made a more complete examination of the 
insured, including his urine, in which some albumin was found. 
Rest and a diet were prescribed. The examinations of the urine 
were continued for a period of two or three months, though only 
the one professional call was made. The albumin gradually 
diminished until the last examination it entirely disappeared. On 
January 17, 1911, the insured went to another physician, Dr. 
West, for the physical examination. He told Dr. West that 
Dr. Davis had treated him some time before for albuminuria. 
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Dr. West examined the lungs and heart action and also the urine, 
subjecting it to the usual tests. The urine was found to be with- 
out albumin, though there was found to be some phosphates 
which the doctor testified indicated nothing more than a nervous 
state. He also testified that this examination indicated nothing 
in the nature of an organic disease, but as the urine was slightly 
discolored other examinations were made on January Oth, 
May 20th, and June 30th. As the result of these examinations 
Dr. West found insured in practically normal health. In June, 
1911, while on his way to Whidby Island, insured again fainted. 
He recovered in a few minutes and appeared perfectly normal 
thereafter. No physician was called at this time. He was then 
on his way to take part in a Chautauqua and fulfilled his en- 
gagement of one week in apparently good health. In August, 
1911, the insured moved to Sumas. On September 6, 1911, Dr. 
Dalton, of Sumas, who was respondent’s medical examiner, at 
that place at insured’s request made a physical examination of 
him, including his urine. Dr. Dalton continued his examinations 
of the insured for some time, and testified in regard to such 
examinations in part as follows :— 

“T believe 1 made two or three physical examinations of Lew 
H. Brigham. These physical examinations, together with the 
urine examinations, were satisfactory to me as diagnoses of his 
condition. I believe I took his blood pressure at the time. The 
urine examinations were thorough as I remember. My habit is 
to give the urine a thorough examination, including microscopical. 
By the several diagnoses I have testified to I came to the conclu- 
sion that Brigham was in normal health. I reached that con- 
clusion at the end of each diagnosis to which I have testified. 
After making each of these diagnoses I always told him that there 
was nothing the matter with him. The diagnoses were satis- 
factory.” 

Some time thereafter Dr, Dalton or his assistant, Dr. Thomp- 
son, recommended Brigham to respondent’s solicitor as a good 
insurance risk, and on July 21, 1913, Brigham appeared before 
Dr. Dalton to take the medical examination. Dr. Dalton testified 
that at the examination he wrote the answers to questions 17 to 
20, inclusive, as insured responded; that at the time he knew 
nothing of his condition which would lead him to believe the 
answers to these questions or any of them were incorrect. When 
he wrote the answer, “None,” to question 18 he had not for- 
gotten the numerous examinations, consultations, and prescrip- 
tions to which he had referred in his previous testimony, but 
that he did not consider they affected the risk in any way. Upon 
these facts the lower court sustained a challenge to the sufficiency 
of the evidence. 

[1] Counsel for respondent now contend that the lower court 
affirmatively found in these answers an intent to deceive. This 
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contention is not sustained by the record which discloses that the 
lower court was of the opinion that when it appeared that the 
answers were false such falsity alone and of itself vitiated the 
policy. This is shown by the following observations of the lower 
court in ruling upon the admission of testimony and in sustaining 
the challenge to the sufficiency of the testimony :— 


“The only issue here is whether he correctly answered these 
questions, and if so whether the insurance company shall be ex- 
cused from paying the policy on that ground.” 

“It seems to me these matters are vital. The applicant at the 
time he made his application for insurance did fail to disclose 
them. They are matters the company had the right to know. 
They were representations relied upon by the company, and it 
was fraud to conceal them.” 

“The question here is whether or not he answered truthfully 
these questions that were put to him in his application for in- 
surance.” 

These holdings of the lower court to our mind indicate a 
wrong view of the law in the light of section 6059—34, Rem. 
Code, which provides in part as follows :— 

“No oral or misrepresentation or warranty made in the ne- 
gotiation of a contract or policy of insurance, by the assured or 
in his behalf, shall be deemed material or defeat or avoid the 
policy or prevent it attaching, unless such misrepresentation or 
warranty is made with the intent to deceive.” 

It is not enough under this statute to find that the representa- 
tions were false. It must further be found that they were made 
with intent to deceive. Under the peculiar facts in this case such 
question should have been submitted to the jury. 

[2] Another error shown by the record was in the exclusion 
of testimony offered by a brother-in-law of the insured to the 
effect that in July, 1911, just prior to the time when insured 
moved to Sumas he called on Dr. Dalton at the request of in- 
sured’s mother and told the docotr of the incident which resulted 
in the calling of Dr. Davis in April, 1910. That he then told 
Dr. Dalton that the reason why he called upon him and dis- 
closed this information was because it was the first time insured 
had lived away from home, and his mother was anxious about 
him because of his previous physical condition, and wanted him 
to be subjected to medical observation. The insured moved to 
Sumas in August, 1911, and his first consultation with Dr. 
Dalton was September 6, 1911. This testimony should have been 
admitted as in connection with the testimony of Dr. Dalton it 
went to the question of whether or not Dr. Dalton knew of the 
previous condition of the insured. Dr. Dalton was the agent of 
the company. His knowledge was the knowledge of the com- 
pany. It could not be held as a matter of law that there was an 
intent to deceive and withhold from Dr. Dalton knowledge that 
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he already had. One is not deceived by the failure to disclose 
facts already within his own knowledge. For this reason Dr. 
Dalton’s knowledge of the previous medical history of the in- 
sured at the time these answers were given is a vital fact in this 
case entitled to be shown. If there was any intent to deceive 
that intent must have been present in the mind of the insured at 
the time he made his application for insurance. It might well 
be inquired whether or not such an intent was in the mind of the 
insured at a time when he had fully submitted him- 
self for such examination and tests as the doctor desired to make 
in order to fully ascertain his condition. It is not an unwarranted 
inference in order to give Dr. Dalton all the available information 
that the insured fully disclosed the history of his case so far as 
he knew it. The record discloses no intent to withhold any 
information from the doctor, but on the other hand shows that 
Dr. Dalton well knew the bodily condition of the insured, and 
was then of the opinion that nothing in that condition affected 
him as a good insurable risk. Respondent asserts that the ruling 
complained of is supported in Quinn vs. Mutual Life Ins. Co., 
91 Wash. 543, 158 Pac. 82. Stripped of its facts, language can be 
found in that opinion which is favorable to respondent’s con- 
tention. In that case, however, this court, as did the trial court, 
reviewed the facts, there being no jury below. We found both 
a misrepresentation and the intent to deceive from the facts, 
the record disclosing that at the time he made his application 
Quinn was affected with syphilis and was taking treatment there- 
for; that instead of his physical condition being known to the 
examining physician as in the present case, the examining physi- 
cian knew nothing of it except as disclosed in the answers to the 
questions asked. Quinn died thirty-four days after the date of 
his policy, and we held that the misrepresentations not only were 
made with intent to deceive, but that they contributed to the loss. 
The facts in this case would not support such a finding. The 
difference in the facts makes the difference in the law. We did 
not intend to hold in the Quinn Case that misrepresentation alone 
was sufficient, as that would be flying into the teeth of the statute 
which was referred to in the opinion, followed by this obser- 
vation :— 

“In view of this statute, the only fact to be determined is 
whether or not the representations made by the applicant were 
made, as the court found, without intent to deceive.” 

This language can mean nothing else than that the intent to 
deceive must be found as a fact. This can be the only interpreta- 
tion of the statute, and if it be assumed that the Quinn Case 
establishes a contrary rule, it is now departed from. 

The judgment is reversed, and the cause remanded for new 
trial. 

Mount, Fullerton, Parker, and Holcomb, JJ., concur. 
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BEISER vs. SOVEREIGN CAMP OF WOODMEN OF THE 
WORLD. (1 Div. 946.)* 


(Supreme Court of Alabama.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—ESTOPPEL 
AFFECTING FORFEITURE—STATUTE. 

Gen. Acts 1911, p. 713, § 20, allowing fraternal benefit societies to provide 
that no subordinate body, officers, or members shall have authority 
to waive provisions of laws or constitution, and that same shall be 
binding on the society, members, and beneficiaries, held to preclude 
any waiver, express, or implied, or estoppel predicated on acts or 
conduct of officers, or members. 

(For other cases, see Insurance, Cent. Dig. § 1908.) 


McClellan and Thomas, JJ., dissenting. 


Appeal from Circuit Court, Baldwin County; A. E. Gamble, Judge. 

Action by Felix W. Beiser against Sovereign Camp of the Wood- 
men of the World. Judgment for defendant, and plaintiff appealed 
to Court of Appeals, which transferred the cause under Acts 1911, p. 450, 
§ 6. Affirmed. 


John E. Mitchell, of Mobile, for Appellant. 
Ervin & McAleer, of Mobile, for Appellee. 





* Decision rendered, Dec. 21, 1916. Rehearing denied, Feb. 15, 1917. 74 
South. Rep. 235. 


CHANCE vs. SIMPKINS er at. (No. 274.)* 


(Supreme Court of Georgia.) 


2. INSURANCE—LIFE POLICY—BENEFICIARY. 

The naming of a beneficiary in an insurance policy is an integral part of 
the contract, and cannot be changed without a compliance with the 
stipulations in the policy. 

(For other cases, see Insurance, Cent. Dig. § 1469.) 


Error from Superior Court, Richmond County; H. C. Hammond, 
Judge. 

Bill of interpleader by the Metropolitan Life Insurance Company 
against Paul T. Chance, administrator, and Ellen Simpkins and another. 
There was a judgment for the latter, and the representative defendant 
brings error. Reversed. 


‘ Wm. H. Fleming and Paul T. Chance, both of Augusta, for Plaintiff in 
Srror. 

Geo. T. Jackson and C. Henry & R. S. Cohen, all of Augusta, for 
Defendants in Error. 


ins Decision rendered, Feb. 16, 1917. 91 S. E. Rep. 773. Syllabus by the 
ourt. 
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DANIEL er at. vs. JONES Er au. (No. 295.)* 
(Supreme Court of Georgia.) 


2. INSURANCE—FRATERNAL BENEFIT — RE- 
CEIVERSHIP—SUFFICIENCY OF PETITIO 


The allegations of the petition are sufficient to bring an case within the 
jurisdiction of a court of equity; and the trial judge on an interlocu- 
tory hearing did not err in making an order restraining the 
defendants from certain acts complained of, nor in appointing re- 
ceivers for the purposes therein stated, subject to the further orders 
of the court. 


(For other cases, see Insurance, Cent. Dig. §§ 1829-1831.) 
Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 


Clifford Walker, Atty. Gen., Dorsey, Brewster, Howell & Heyman, 
and Brown & Randolph, Parker & Scott, all of Atlanta, Anderson, Cann, 
Cann & Walsh, of Savannah, and Parham & Brookes, of Atlanta, for 
Plaintiffs in Error. 

Rosser, Slaton, Phillips & Hopkins, Brandon & Hynds, and C. P. 
Goree, all of Atlanta, for Defendants in Error. 


* Decision rendered, Feb. 28, 1917. 91 S. E. Rep. 665. Syllabus by the 
Court. 





FULLER vs. SUPREME COUNCIL OF ROYAL 
ARCANUM et aL. (No. 9158.)* 
(Appellate Court of Indiana, Division No. 1.) 


3. INSURANCE—DESIGNATION OF BENEFICIARY —“DE- 
PENDENCE.” 

While “dependence,” as the word is used in a provision of the by-laws of 
a beneficial insurance association, requiring that an applicant for in- 
surance state the dependence of the person designated as beneficiary, 
cannot rest on purely voluntary or charitable impulse, it is not con- 
fined to strict legal grounds, but may rest on moral or equitable 
grounds. 

(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937.) 


(For other definitions, see Words and Phrases, Dependence.) 


4. INSURANCE—FRATERNAL SOCIETIES—BENEFIT CERTIFI- 
CATE—PROOF OF DEPENDENCE. 

Where, in an action on a benefit certificate, the issue is whether plaintiff 
was dependent on insured, defendants’ proof that plaintiff was not 
a member of insured’s family or living with him at the time of his 
death, makes out a prima facie case of nondependence. 

(For other cases, see Insurance, Cent. Dig. § 2006.) 


* Decision rendered, Mar. 9, 1917. 115 N. E. Rep. 372. 


, 
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5. INSURANCE—FRATERNAL SOCIETIES—BENEFIT CERTIFI- 
CATE—BY-LAWS. 


In an action on a benefit certificate, the defendant association may in- 
voke a provision of its by-laws against the beneficiary named in a 
certificate issued by it, but this right cannot be asserted against such 
beneficiary by a contesting beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937.) 


6. INSURANCE—ACTION ON BENEFIT CERTIFICATE—BUR- 
DEN OF PROOF—DEPENDENCY. 


Where, in an action on a benefit certificate, the defendant association 
admitted liability, and-asked the court to designate the proper bene- 
ficiary under a provision of its by-laws that until the applicant desig- 
nate a beneficiary, no person can be recognized as such, and that 
each applicant shall enter on his application the name, residence, and 
relationship or dependence of the beneficiary, and it appeared that 
plaintiff, designated in the application as beneficiary, was represented 
therein to be a cousin of insured, evidence of defendant showing 
that plaintiff was not related to insured and that the by-laws further 
provided that she could not recover as a dependent without such 
proof of dependency as would be satisfactory to the association, de- 
stroyed the prima facie case made out by plaintiff by the introduction 
of her certificate, and left the burden on her to prove that she was 
a dependent. 


(For other cases, see Insurance, Cent. Dig. §§ 1999, 2000.) 


Appeal from Circuit Court, Posey County; Wm. Epenscheld, Judge 
pro tem. 

Action by Nancy Ellen Fuller against the Supreme Council of the 
Royal Arcanum and others. From an adverse judgment, plaintiff appeals. 
Affirmed. 


G. K. Denton and Kreuzberger & Markel, all of Evansville, for Ap- 
pellant. 
Brill, Hatfield & Brady and Ensle & Covert, all of Evansville, for 
Appellees. 


—_———_-—_-$ eq --——— 


HANNON vs. GRAND LODGE OF ANCIENT ORDER OF 
UNITED WORKMEN OF KANSAS. (No. 20629.)* 


(Supreme Court of Kansas.) 


1. INSURANCE— FRATERNAL INSURANCE—APPEAL—EXCLU- 
SION FROM DOING BUSINESS—DOMESTIC CORPORA- 
TIONS. 

The statutory provision that any fraternal beneficiary association which 
fails to pay within sixty days an ‘unappealed judgment against it shall 
be excluded from doing business in the state, which has been held 
to establish a sixty-day limit for appeals by such an association, 
applies to domestic as well as to foreign corporations. 


(For other cases, see Insurance, Cent. Dig. § 2015.) 


* Decision rendered, Feb. 10, 1917. 163 Pac. Rep. 169. Syllabus by 
the Court. 
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4. INSURANCE—FRATERNAL BENEFICIARY INSURANCE—BY- 
LAW—PRESUMPTION OF DEATH. 


A by-law of a fraternal beneficiary association providing that “mysterious 
disappearance or unexplained absence of a member shall never be 
considered proof of evidence of death of such member” does not 
prevent the application of the usual rule as to unexplained absence 
under certain circumstances being sufficient to raise a presumption of 
death, in the trial of an action brought upon a certificate issued be- 
fore its adoption. 


(For other cases, see Insurance, Cent. Dig. § 1855.) 


Appeal from District Court, Wyandotte County. 

Action by Mary Emma Hannon against the Grand Lodge of the 
Ancient Order of United Workmen of Kansas. Judgment for plaintiff, 
and defendant appeals. Appeal dismissed. 


Edgar Bennett, of Washington, Kan., for Appellant. 
Samuel Maher, of Kansas City, for Appellee. 


CLAYTON Et AL. vs. SUPREME CONCLAVE, IMPROVED 
ORDER OF HEPTASOPHS. (No. 68.)* 
(Court of Appeals of Maryland.) 


1. INSURANCE—FRATERNAL—ESTOPPEL OF INSURER—AC- 
CEPTANCE OF ASSESSMENTS. 

Where several years before joining insurance order insured had virtually 
adopted children, no adoption laws then existing, and when such 
laws were passed just previous to his joining order, children were not 
within its provisions, being of age, the defense upon insured’s death, 
in action by beneficiaries, that order’s subsequently adopted rule that 
children could not be beneficiaries unless legally adopted was without 
merit, where society had accepted assessments for twenty-one years, 
without objection. 


(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937.) 


2. INSURANCE — FRATERNAL — SUBSEQUENTLY ADOPTED 
RULES. 

Rules of a fraternal insurance order, regularly adopted after a person 
becomes a member, are binding upon him, unless palpably unrea- 
sonable. 

(For other cases, see Insurance, Cent. Dig. § 1855.) 


3. INSURANCE—FRATERNAL—VESTED INTEREST OF BENE- 
FICIARY. 

While beneficiary’s right in mutual insurance order is not_ vested, but 
in expectancy, since the insured may change the beneficiary, upon 
insured’s death the interest becomes vested and this the insurer can- 
not change. 

(For other cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980.) 


* Decision rendered, Jan. 10, 1917. 99 Atl. Rep. 949. 
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5. INSURANCE—FRATERNAL—BENEFICIARIES—STATUTE. 


Statute, providing who may be beneficiaries under mutual insurance cer- 
tificates, was intended to define persons having insurable interests, and 
to prevent wagering contracts, and did not apply where order had ac- 
cepted premiums for many years from insured in favor of children 
virtually, but not legally, adopted. 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937.) 


6. INSURANCE—FRATERNAL—RIGHT OF BENEFICIARY TO 
PROCEEDS. 

Where insured in a fraternal order had no nearer relatives than children 
named as beneficiaries, who were virtually, though not legally adopted, 
and insurance must either go to them or lapse, his intention will 
govern, and they will take the proceeds. 


{For other cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980.) 


Appeal from Baltimore City Court; Robert F. Stanton, Judge. 

Suit by Annie Clayton and another against the Supreme Conclave, 
Improved Order of Heptasophs, a fraternal organization. Judgment for 
plaintiffs, and defendant appeals. Reversed and remanded. 


Argued before Boyd, C. J., and Burke, Urner, Stockbridge, and Con- 
stable, JJ. 


W. Harry Holmes, of Baltimore (Harry E. Scherf and Ecke & Keck, 
all of Baltimore, on the brief), for Appellant. 

M. Maurice Meyer, of Baltimore, and Olin Bryan, of Philadelphia, 
Pa., for Appellees. 


TYLER vs. TREASURER AND RECEIVER GENERAL— 
PARKER vs. SAME—ATTORNEY GENERAL Ex 
REL. BURRILL vs. PIERCE.* 

(Supreme Judicial Court of Massachusetts. Suffolk.) 


1. INSURANCE—LIFE INSURANCE—CONTRACT—RULES OF IN- 
TERPRETATION. 


Rules applicable to the interpretation and enforcement of life insurance 
policies are those which govern contracts. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297.) 


2. INSURANCE—LIFE INSURANCE—RIGHTS OF BENEFICIARY. 


Although, strictly speaking, a beneficiary is not a party to a life insurance 
policy, and at common law could not sue in his own behalf, never- 
theless he has an equitable interest in the policy, and may sue for 
his own benefit in the name of personal representatives of insured, 
and by St. 1907, c. 576, § 73, may sue in his own name. 


{For other cases, see Insurance, Cent. Dig. § 1566.) 


* Decision rendered, Mar. 6, 1917. 115 N. E. Rep. 300. 
Vol. XLIX—36. 
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3. INSURANCE—LIFE INSURANCE—RIGHTS OF BENEFICIARY. 


Rights of beneficiary of life insurance policy attach immediately upon his 
designation by contract, and are in no wise modified or increased at 
the time of death of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1461, 1464, 1468.) 


4. INSURANCE—LIFE INSURANCE—RIGHTS OF BENEFICIARY. 


3 reserved right to change beneficiary of life insurance policy does not 
affect rights of beneficiary so long as he remains beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 1461, 1464, 1468.) 


Appeal from Supreme Judicial Court, Suffolk County. 

Consolidated actions by Isabel P. Tyler, administratrix, and Morgiana 
H. Parker, against the Treasurer and Receiver General, and information 
in equity by the Attorney General, on the relation of Charles L. Burrill, 
against Amy P. Pierce. From a judgment for the petitioners in the first 
two cases, the respondents appeal. Judgment affirmed. Information of 
Attorney General in latter case dismissed. 


Wm. A. Morse, of Boston (Jas. H. McIntosh, of New York City, of 
counsel), for Appellants. 

Henry C. Attwill, Atty. Gen., and Wm. H. Hitchcock, Asst. Atty. 
Gen., for Treasurer and Receiver General. 

Chas. H. Fiske, Jr., of Boston, for Appellee Parker. 

Hudson & Nichols, of Boston (Phillip Nichols, of Boston, of coun- 
sel), for Appellee Tyler. 


CLEMENT vs. KNIGHTS OF MACCABEES OF THE 
WORLD. (No. 18816.)* 
(Supreme Court of Mississippi, Division B.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—BURDEN 
OF PROOF. 

Before the beneficiary of the certificate of a member of a fraternal in- 
surance order could recover thereon, it was incumbent upon her to 
show not only that the insured died, but that he died while the 
certificate was in force. 


(For other cases, see Insurance, Cent. Dig. § 2001.) 


Appeal from Circuit Court, Lauderdale County; W. W. Venable, 
Judge. 
Action by Mrs. Olive E. Clement against the Knights of the Mac- 
cabees of the World. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


Jacobson & Brooks, of Meridian, for Appellant. 
Baskin & Wilbourn, of Meridian, for Appellee. 


* Decision rendered, Mar. 5, 1917. 74 South. Rep. 287. 
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SUPREME LODGE, K. P., vs. RUTZLER. (No. 19.)* 
(Court of Errors and Appeals of New Jersey.) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE — BENEFICI- 
ARY RIGHTS. 

The oral declarations of the holder of a benefit certificate in a mutuab 
benefit association are inoperative to confer beneficiary rights therein, 
in the absence of any element of contract. 


(For other cases, see Insurance, Cent. Dig. § 1939.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—PAYMENT— 
PARTY. 


A death benefit certificate was payable to R. as trustee for L., who died 
after the holder of the certificate, but before R. collected the money 
thereon. Held, that the society properly paid the money to the ad- 
ministratrix of L., and was entitled to enjoin a suit at law by R. for 
the money. 


(For other cases, see Insurance, Cent. Dig. § 1975.) 


Appeal from Court of Chancery. 

Bill by Supreme Lodge, Knights of Pythias, against Lillian M. 
Rutzler, trustee. From a decree of the Court of Chancery (98 Atl. 836), 
granting an injunction against the prosecution of a suit at law, defendant 
appeals. Modified and affirmed. 


Frank G. Turner, of Jersey City, for Appellant. 
McDermott & Enright, of Jersey City, for Appellee. 


a Decision rendered, Mar. 5, 1917. 100 Atl. Rep. 189. Syllabus by the 
ourt. 


McGUIRE vs. CATHOLIC BENEV. LEGION. (No. 113.)* 
(Court of Appeals of New Jersey.) 


1. INSURANCE—BENEFICIAL ASSOCIATION—CHANGE OF 
CERTIFICATE—PROCEDURE. 


Where the constitution and by-laws of a beneficial order permit a mem- 
ber at his option to change the character of his membership by sur- 
rendering a certificate assuring the payment of a fixed sum at death, 
and have another certificate issued in its stead fixing a less sum to 
be paid, in consideration of a reduction of the amount of the dues 
payable for the assurance, if he shall comply with certain conditions 
set out in the constitution and by-laws which are made a part of the 
contract of assurance, the procedure and conditions required by the 
contract to accomplish such change must be complied with and the 
new certificate issued before an action at law can be maintained to 


es Decision rendered, Mar. 5, 1917. 100 Atl. Rep. 243. Syllabus by the 
ourt. 
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recover what would be due if the change had been made, a new certifi- 
cate issued, and its terms performed by the assured. 


(For other cases, see Insurance, Cent. Dig. § 1869.) 


2. INSURANCE—CHANGE OF CERTIFICATE — APPEAL —CON- 
CLUSIVENESS—REMEDY. 


If a proper application for a new certificate be refused by the subordinate 
council and the rules of the order provide for an appeal from such 
refusal to the supreme council, that remedy must be exhausted by 
the applicant before a right of action arises for damages caused by 
the refusal of the subordinate council to grant the application. 


(For other cases, see Insurance, Cent. Dig. § 1987.) 


Appeal from Circuit Court, Essex County. | 
Suit by Catherine McGuire, administratrix, against the Catholic 
Benevolent Legion. Judgment of nonsuit, and plaintiff appeals. Affirmed. 


Kalisch & Kalisch, of Newark, for Appellant. 
Butler & Brown, of Jersey City, for Appellee. 


MODERN WOODMEN OF AMERICA vs. BERRY. 
(No. 19100.)* 
(Supreme Court of Nebraska.) 


1. INSURANCE—LIFE INSURANCE—FORFEITURE OF POLICY 
—WAIVER. - 


“A forfeiture incurred by the holder of a life insurance policy or contract 
is waived, if the company, with knowledge of the facts, subsequently 
collects premiums, dues or assessments on account of the contract, 
and retains them without objection until after the death of the in- 
a ee Woodmen of America vs. Colman, 68 Neb. 660, 94 


(For other cases, see Insurance, Cent. Dig. §§ 1909-1913, 1915, 1916; Dec. 
Dig. § 755[3].) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE — ACCEPTED 
RISKS—“SALOON BARTENDER.” 

A decedent who had not been employed and who had not received com- 
pensation as a bartender, though he may for another occasionally 
have waited upon the customers of a saloon as an accommodation to 
the proprietor, was not a saloon bartender within the meaning of 
the prohibitive provision of the contract between plaintiff, a mutual 
benefit insurance society, and the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 748.) 


(For other definitions, see Words and Phrases, Second Series, Saloon 
Bartender. ) 


a Decision rendered, Feb. 5, 1917. 161 N. W. Rep. 534. Syllabus by the 
ourt. 
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Appeal from District Court; Seward County; Good, Judge. 

Action by the Modern Woodmen of America against Walter Berry, 
guardian of Walter G. Berry. Directed verdict for defendant, and plain- 
tiff appeals. Affirmed. 


T. S. Allen, of Lincoln, and J. J. Thomas, of Seward, for Appellant. 
B. F. Good, of Lincoln, and Norval Bros., of Seward, for Appellee. 


——_— oe 


CONTINENTAL BENEFICIAL ASS’N vs. ARBOGAST 
ET AL. (No. 7636.)* 
(Supreme Court of Oklahoma.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—AMOUNT OF 
LIABILITY. 


A mutual benefit association issued a fraternal certificate of insurance 
upon the life of A. The original company was succeeded by a second 
company, which, in turn, was succeeded by a third, and it in turn by 
a fourth. Each succeeding company issued an assumption certificate, 
accepting the preceding certificate with modifications and conditions. 
The assumption certificate of the third company, accepting the as- 
sured as a member, was conditioned upon his payment of dues regu- 
larly, and was expressly made subject to the constitution and by-laws 
of the company as it then existed or might thereafter be amended. 
The constitution at the time provided that all members holding cer- 
tificates of membership providing for death benefits, written at a 
lower rate than the table of rates provided by the constitution of the 
order, might continue to pay the present rate, but such certificate 
should be charged with the difference between the rate paid by the 
member and the rate provided in the constitution for a period equal 
to the expectancy of life, based upon the American Experience 
Table of Mortality, which should be deducted from death benefits 
that might become due thereunder. The defendant, the fourth com- 
pany, in its assumption certificate accepted A. as a member, condi- 
tioned that in no case should he be entitled to greater benefits than 
he would have been if he had remained in the third and preceding 
company. Held, that in a suit to recover upon the certificate, the 
defendant the fourth company may deduct from the amount of the 
certificate the difference between the rate paid by the member and the 
rate named in the constitution of the third and preceding company, 
for a period equal to the expectancy of life of a person of that age, 
based upon the American Experience Table of Mortality. 

(For other cases, see Insurance, Cent. Dig. §§ 1961, 1962; Dec. Dig. § 
791[1].) ; 

Commissioners’ Opinion, Division No. 4. Error from District Court, 

Cleveland County; F. B. Swank, Judge. 

Action by Mary M. Arbogast, for herself and as guardian, and others 
against the, Continental Beneficial Association. Judgment for plaintiffs, 
and defendant brings error. Reversed and rendered. 


* Decision rendered, July 25, 1916. Rehearing denied, Oct. 17, 1916. 
Second petition for rehearing denied, Mar. 6, 1917. 163 Pac. Rep. 512. 
Syllabus by the Court. 
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Ben. F. Williams and John E. Luttrell, both of Norman, for Plain- 
tiff in Error. 


W. L. Eagleton and Thomas W. Mayfield, both of Norman, for De- 
fendants in Error. 


AMERICAN INS. UNION vs. ALLEN. (No. 1710.)* 
(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—ASSIGNMENT BY BENEFICIARY—RIGHTS OF 
ASSIGNEE. 


Where the beneficiary named in a policy of fraternal benefit insurance 
assigned in writing all his rights under the policy, such an assignment 
vested the assignee with both the legal and equitable title to the policy, 
and the assignee alone could sue upon it. 


(For other cases, see Insurance, Cent. Dig. §§ 1873, 1875, 1876, 1977-1980.) 


2. INSURANCE—ACTION ON POLICY—PETITION—SUFFI- 
CIENCY. 

Where the beneficiary named in a policy of fraternal benefit insurance 
after assigning the policy in writing brought suit against the insurer 
for the use and benefit of the assignee without alleging in the peti- 
tion that the assignee was under legal disability which prevented her 
suing in her own name, or that she had authorized the suit to be 
instituted, as the judgment could be interposed as a bar to a. subse- 
quent suit by the assignee only by proof aliunde the record that the 
assignee had authorized the suit, or had accepted the benefits of the 
judgment in some way that would estop her from maintaining a 
second suit, the petition showed no right in the plaintiff to bring or 
maintain the suit, and the court should have sustained a demurrer, 
since the defendant, when sued, has the right to insist that the record 
as to parties shall be in such condition that the judgment rendered 
against him will bar a subsequent recovery upon the same cause of 
action. 


(For other cases, see Insurance, Cent. Dig. § 1996.) 


Appeal from Bowie County Court; Lee Tidwell, Judge. 
Suit by B. F. Allen against the American Insurance Union. Judg- 
ment for plaintiff, and defendant appeals. Reversed, and cause dismissed. 


Sam H. Smelser, of Texarkana, for Appellant. 
Wheeler & Wheeler, of Texarkana, for Appellee. 


* Decision rendered, Jan. 11, 1917. 192 S. W. Rep. 1087. 
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SOVEREIGN CAMP OF WOODMEN OF THE WORLD vs. 
McCULLOCH. (No. 7701.)* 
(Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE—MUTUAL BENEFIT —ACTION—BURDEN OF 
PROOF. 

In an action on a fraternal benefit certificate in which the defense was 
that the insured committed suicide which rendered the certificate 
void under its terms, the death of the insured being established, it 
devolved upon the defendant to show that the insured committed 
suicide. 


(For other cases, see Insurance, Cent. Dig. § 1999.) 


3. INSURANCE— BENEFIT CERTIFICATE — PRESUMPTIONS — 
SUICIDE. 


In an action on a fraternal benefit certificate there is no presumption 
that insured committed suicide, but the presumption is that he did not. 
(For other cases, see Insurance, Cent. Dig. § 1999.) 


4. INSURANCE—BENEFIT INSURANCE —SUFFICIENCY OF 
EVIDENCE. 

In an action on a fraternal benefit certificate evidence held to sustain a 
jury finding that the insured did not commit suicide by drinking 
carbolic acid. 


(For other casess, see Insurance, Cent. Dig. § 2006.) 


Appeal from District Court, Ellis County; F. L. Hawkins, Judge. 

Action by R. A. McCulloch, guardian of estate of W. G. McCulloch, 
a minor, against the Sovereign Camp of the Woodmen of the World. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Flippen, Gresham & Freeman and Walter G. Miller, both of Dallas, 
and Will Hancock, of Waxahachie, for Appellant. 
G. C. Groce, of Waxahachie, and T. H. Collier, of Ennis, for Appellee. 


* Decision rendered, Mar. 3, 1917. 192 S. W. Rep. 1154. 





a 


COLLINS vs. UNITED BROTHERS OF FRIENDSHIP 
AND SISTERS OF THE MYSTERIOUS TEN. 
(No. 1716.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE— FRATERNAL INSURANCE—EVIDENCE—PRE- 
SUMPTION AND BURDEN OF PROOF. 


In an action on a policy of fraternal insurance by the beneficiary named 
therein, where the evidence showed that the deceased was, at the 


: ven rendered, Jan. 17, 1917. Rehearing denied, Feb. 1, 1917. "192 
S. W. . 800. 
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time of making her application, over forty-five years of age, which 
age under the constitution of the society was the maximum age limit 
for females who may obtain insurance in the order, the presumption 
would be that the deceased stated her correct age in her application, 
and it devolved upon defendant to prove the contrary. 


(For other cases, see Insurance, Cent. Dig. § 2001.) 


2. INSURANCE — FRATERNAL SOCIETIES — APPLICATION — 
REPRESENTATION AS TO AGE. 

If the application showed the age of the deceased to be under forty-five 
years, it would be binding upon her beneficiary as a representation of 
material fact. 


(For other cases, see Insurance, Cent. Dig. § 1859.) 


4, INSURANCE—FRATERNAL SOCIETY—ACTION ON POLICY— 
EVIDENCE—SUFFICIENCY. 

Evidence held insufficient to support a jury finding that the insured had 
falsely represented her age to be less than forty-five years at the time 
of making her application for insurance. 


(For other cases, see Insurance, Cent. Dig. § 2007.) 


Appeal from Fannin County Court; S. F. Leslie, Judge. 

Suit by Roland Collins against the United Brothers of Friendship 
and the Sisters of the Mysterious Ten. Judgment for the defendant, and 
plaintiff appeals. Reversed and remanded for another trial. 


H. G. Evans and Rosser Thomas, both of Bonham, for Appellant. 
L. C. Fuller and Cunningham & McMahon, all of Bonham, for 
Appellee. 


KNIGHTS OF MACCABEES OF THE WORLD vs. HAIR.* 
(No. 1728.)* 
(Court of Civil Appeals of Texas. Texarkana.) 


1, INSURANCE — ACTION ON POLICY — EVIDENCE — SUFFI- 
CIENCY. 

In an action on a policy of fraternal benefit insurance by the beneficiary 
named therein, in which defendant alleged that the insured com- 
mitted suicide, in which event under the laws of the association the 
amount which could be recovered by the beneficiary was double the 
amount of premiums paid by the insured, evidence held insufficient 
to sustain a verdict for plaintiff for the total amount of the policy. 


(For other cases, see Insurance, Cent. Dig. § 2006.) 


Appeal from District Court, Harrison County. 

Suit by Mrs. Florence Hair against the Knights of the Maccabees of 
the World. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded for another trial. 


* Decision rendered, Jan. 25, 1917. 192 S. W. Rep. 801. 
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D. D. Aitken, of Flint, Mich. Cross & Rogers, of Waco, and M. 
Harold, of Marshall, for Appellant. 
Jno. W. Scott, of Marshall, for Appellee. 


—_———o+@-—__—_ 


NEW YORK LIFE INS. CO. vs. VEITH. (No. 5802.)* 
(Court of Civil Appeals of Texas. San Antonio.) 


1. INSURANCE—LIFE INSURANCE—FAILURE TO PAY—PEN- 
ALTY—CONFLICTING CLAIMS—STATUTE. 

Where a life insurance company in good faith is in doubt as to whom a 
policy should be paid, on account of conflicting claims, and places 
its refusal to pay on that ground, the company has the right to an 
interpleader; and if it proceeds promptly to make known its de- 
cision, it is not liable for penalties, under Rev. St. 1911, art. 4746, 
prescribing a penalty of 12 per cent for failure to pay loss within 
thirty days after demand. 

(For other cases, see Insurance, Cent. Dig. § 1498.) 


3. INSURANCE—LIFE INSURANCE—FAILURE: TO PAY—PEN- 
ALTY—STATUTE. 


Where a life insurance company refused to pay policies to insured’s wife 
on the ground that she had murdered him, maintaining its position 
for a year, before filing interpleader in which it admitted liability, 
it was liable, under Rev. St. 1911, art. 4746, for a penalty of 12 per 
cent for failure to pay the policies within thirty days after demand, 
since the time for protection from penalties had been lost by the 
persistent denial of all liability. When insured died, and proofs of 
death were made, it was the insurer’s duty to promptly pay the 
amount of the policy, promptly file an original suit to determine the 
person to whom it should be paid, or to promptly file a bill of inter- 
pleader. 


(For other cases, see Insurance, Cent. Dig. § 1498.) 


5. INSURANCE—LIFE INSURANCE—ACTIONS ON POLICIES— 
HOMICIDE—BURDEN OF PROOF. 


If the felonious killing of an insured person by the beneficiary rendered 
the policy void, the burden to establish such killing rested on the 
insurer, and the finding of the coroner, or newspaper accounts of 
the homicide, did not establish a felony; and the burden did not rest 
on the beneficiary in her suit against the insurer to establish her 
innocence of felonious homicide. 


(For other cases, see Insurance, Cent. Dig. §§ 1659-1662, 1664, 1719, 1722.) 


Appeal from District Court, Bexar County; S. G. Tayloe, Judge. 

Suit by Carrie Veith against the New York Life Insurance Com- 
sang From a judgment for plaintiff, defendant appeals. Judgment 
affirmed. 


Taliaferro, Cunningham & Birkhead, of San Antonio, and Locke & 
Locke, of Dallas, for Appellant. 
Terreil & Terrell, of San Antonio, for Appellee. 


* Decision rendered, Feb. 21, 1917. 192 S. W. Rep. 605. 
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FLOYD vs. ILLINOIS BANKERS’ LIFE ASS’N oF 
MonmoutH, ILL. (No. 1101.)* 
(Court of Civil Appeals of Texas. Amarillo.) 


1. INSURANCE—LIFE INSURANCE—EFFECT OF SUICIDE. 


Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4742, providing that no 
policy of life insurance shall be issued if it provides for any mode 
of settlement at maturity for less value than the amounts insured on 
the face of the policy, unless the death was caused by insured by his 
own hand, suicide of the insured cannot be set up as a complete bar to 
an action on the policy. 


(For other cases, see Insurance, Cent. Dig. § 1153.) 


2. INSURANCE—LIFE INSURANCE—EFFECT OF SUICIDE. 


Under such statute, which permits the insurer to pay a less sum if the 
insured dies by his own hand, it is not necessary that the policy state 
specifically what sum will be paid in such case. 


(For other cases, see Insurance, Cent. Dig. §§ 1300-1302.) 


3. INSURANCE—LIFE INSURANCE—EFFECT OF SUICIDE. 

Neither in Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4741, stating what a 
policy shall contain, nor in article 4742, specifying what a policy shall 
not contain, is there any intimation that a clause may be inserted in a 
policy relieving the insurer of all liability because of the suicide of 
the insured. 


(For other cases, see Insurance, Cent. Dig. § 1153.) 


4. INSURANCE—LIFE INSURANCE—EFFECT OF SUICIDE. 


A clause in a life insurance policy limiting payment if insured’s death 
occurs by his own hand to the amount of mortuary contributions 
made is no defense to recovery of the full face of the policy, where 
the amount of mortuary contribution in no way appears. 


(For other cases, see Insurance, Cent. Dig. §§ 1300-1302.) 


5. INSURANCE—LIFE INSURANCE—COMPLIANCE WITH 
POLICY—SUFFICIENCY OF ALLEGATIONS. 

Allegation in suit on policy of life insurance that the beneficiary com- 
plied with all of the provisions of the policy is sufficient allegation, 
in the absence of special exception, that proofs of death were duly 
furnished, in view of Vernon’s Sayles’ Ann. Civ St. 1914, art. 5714, 
providing that concerning corporations it shall be presumed that 
notice has been given unless want of notice is specially pleaded, and 
article 4733, making laws applicable to corporations, also applicable to 
insurance companies. 


{For other cases, see Insurance, Cent. Dig. §§ 1603-1605.) 


Appeal from District Court, Garza County; W. R. Spencer, Judge. 

Action by Lula Viola Floyd against the Illinois Bankers’ Life As- 
sociation of Monmouth, II]. Judgment for defendant, and plaintiff ap- 
peals. Reversed and rendered. On motion for rehearing. Motion 
overruled. 


Bean & Klett, of Lubbock, for Appellant. 
Pat M. Neff and J. N. Gallagher, both of Waco, for Appellee. 


* Decision rendered, Jan. 31, 1917. On motion for rehearing, Mar. 7, 
1917. 192 S. W. Rep. 607. 
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FIRE, TORNADO, ETC. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


McQUAID 


vs. 


ETNA INS. CO* 


1. INSURANCE—ORAL CONTRACT—VALIDITY. 
Verbal contracts of insurance are valid. 
(For other cases, see Insurance, Cent. Dig. §§ 203-205, 207, 208.) 


2. INSURANCE—ORAL CONTRACT--DURATION. 


Where plaintiff directed an insurance company’s employee to refer her 
fire insurance application to his superior, paid $3 premium, and he 
told her she “was covered,” and a fire occurred five months later 
with nothing further done and $13 arrears in premiums, the verbal 
contract afforded no protection, since a reasonable time for securing 
a written policy had expired. 

(For other cases, see Insurance, Cent. Dig. §§ 203-205, 207, 208.) 


3. INSURANCE—ORAL CONTRACT—AGENT’S AUTHORITY. 

Ordinarily, an insurance agent may make oral contracts of insurance 
only for a temporary purpose incidental to issue a written policy, 
especially as numerous outstanding oral obligations would make it 
difficult for the Insurance Commissioner to investigate and suspend 
financially irresponsible companies pursuant to St. 1907, c. 576. 


(For other cases, see Insurance, Cent. Dig. § 206.) 


Exceptions from Superior Court, Suffolk County; John H. Brown, 
Judge. 

Action by Ellen E. McQuaid against the Atna Insurance Company. 
Judgment for plaintiff, and defendant brings exceptions. Exceptions sus- 
tained, and judgment ordered for defendant. 


P. H. Kelley, of Boston, for Plaintiff. 
Brown & Came, of Boston, for Defendant. 
Ruee, C. J. 
There were two counts in the plaintiff’s declaration. The first 
was based on the theory that the defendant had insured her 
property by the issuance of a written contract of insurance. At 
the trial it was conceded by the plaintiff that there could be no 
recovery on that count and it drops out of the case. ‘The second 
count, which now alone is material, alleged that the defendant 
on July 24, 1913, verbally agreed with her to and did then insure 
her property against loss by fire for a period of six months in 
the. sum of $2,000. The plaintiff’s case is not that there was a 


* Decision rendered, Mar. 10, 1917. 115 N. E. Rep. 428. 
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contract to insure in the future which has been broken, but an 
actual oral insurance under which she is entitled to recover. 

[1] It has been decided in numerous cases that verbal con- 
tracts of insurance are valid. Sanborn vs. Fireman’s Ins. Co., 16 
Gray, 448, 77 Am. Dec. 419; Putnam vs. Home Ins. Co., 123 
Mass. 324, 25 Am. Rep. 93; Emery vs. Boston Marine Ins. Co., 
138 Mass. 398; Brown vs. Franklin Mut. Fire Ins. Co., 165 
Mass. 565, 43 N. E. 512, 52 Am. St. Rep. 534; Cunningham vs. 
Connecticut Fire Ins. Co., 200 Mass. 333, 335, 86 N. E. 
787. It was urged in argument in Goodhue vs. Hartford Fire 
Ins. Co., 175 Mass 187, 191, 55 N. E. 1039, 1041, that our modern 
insurance statutes imply that all insurance shall be in writing. But 
it there was said by Chief Justice Holmes that :— 


“The contrary is settled, at least with regard to temporary 
contracts, such as is alleged in the second count. Sanford vs. 
Orient Inst. Co., 174 Mass. 416 [54 N. E. 883, 75 Am. St. Rep. 
358].” 

[2,3] The plaintiff's rights depend upon the terms of the 
contract which she offered evidence tending to prove. The testi- 
mony of the plaintiff upon this point was in substance that, having 
long done business with one Mercer, an assistant or co-manager 
or agent for the defendant, she went to his office on July 24, 1913, 
and on inquiry was told that he was out; that one Oates asked 
what she wanted and to him she said that she wanted to get in- 
surance for six months in the sum of $2,000 on everything (with 
a few named exceptions) in a twenty three room house at Squan- 
tum, the location of which she described; that she was told that 
the rate would be eight dollars per thousand; that Oates wrote a 
memorandum of what she wanted and she requested him to give 
it to Mercer; that “Oates then said to her that he would give it 
to Mercer and that she need not worry that she was covered,” 
that she then paid three dollars and told “Oates that she would 
be in later to settle up.” She received no communication from 
Mercer, Oates or the defendant, and did not go to the office 
again until after the goods were destroyed by fire on December 
22, 1913. The testimony of Oates was altogether different. No 
policy of insurance was made out. The plaintiff’s case must stand 
or fall on her own statement of the contract. The essence of her 
statement of what occurred is that the agent, after making notes 
of the facts material for writing a policy of insurance, said that 
she “was covered.” The case turns on the significance of these 
words. That must be determined from all the circumstances under 
which they were used, including the person to whom they were 
addressed and the person by whom they were uttered. They were 
addressed to a woman who had come in search of another man 
named Mercer, an assistant or co-manager at the Boston office of 
the defendant, with whom she before had done business, and who 
directed Oates to give to Mercer the memorandum of the facts 
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(which he had committed to paper in her presence) necessary for 
the writing of a policy of insurance. They were spoken by Oates, 
who was not in the employ of Mercer but of the defendant. The 
narrow question is, what the words “You are covered” mean when 
addressed to a woman occupying the relation which the plaintiff 
did to the defendant and its representative, Mercer, under all the 
circumstances here disclosed. The words “You are covered” 
is a phrase in common usage in reference to insurance. Its mean- 
ing ordinarily as applied to fire insurance is that the property shall 
be insured in the standard form of insurance from that instant 
for a reasonable time until either the policy or policies can be 
written out or their insurance approved or disapproved by 
authorized representatives of the insurer, or some other tem- 
porary impediment to the complete and formal contract of in- 
surance may be removed. It constitutes insurance for a reason- 
able time considering all the attendant conditions. It refers to a 
temporary and not a permanent condition of insurance. It does 
not mean, commonly, that the property shall continue to be in- 
sured for a substantial term after the expiration of a reasonable 
time for the execution of a formal contract or the determination 
of other preliminary matters. The signification of the phrase 
“you are covered” would not be enlarged ordinarily or under the 
facts here disclosed, even though the authority of the agent were 
far broader than that of Oates. It is at least the purport of our 
insurance laws that all contracts for fire insurance shall be ac- 
cording to the standard form there established. St. 1907, c. 576, 
§§ 3, 59, 60. Oral contracts by implication must have read into 
them this form. A simple contract by an insurance agent that 
property shall be covered by insurance does not signify in the 
ordinary case that it shall continue to be insured after the lapse 
of months without a formal policy of insurance. It cannot in 
reason stretch to the perpetuation of actual insurance up to the 
time of the fire under the circumstances here disclosed. Five 
sixths of the term had expired. Only three dollars out of six- 
teen were paid. There was no written acknowledgment or oral 
confirmation of the continuance of the cover. The plaintiff lived 
all the time within a few miles of the defendant’s office. There 
are no extraordinary facts. She promised to return to settle, 
which must naturally have been understood to mean within a 
reasonable time having regard to the nature of the transaction 
in hand. Manifestly it was the contemplation of both parties that 
a policy of insurance sometimes should be made out. Apparently 
it was the plaintiff’s intent that it should be made out by Mercer 
as soon as he could attend to it after his return to the office. Ordin- 
arily an insurance ‘‘agent” has authority only “to make valid oral 
contracts of insurance for some temporary purpose incidental to 
the issuing of policies for long periods of time.” Baker vs. Com- 
mercial Union Assurance Co., 162 Mass. 358, 373, 38 N. E. 1124, 
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1126; Scammell vs. China Mut. Ins. Co., 164 Mass. 341, 343, 
344, 41 N. E. 649, 49 Am. St. Rep. 462. The plaintiff could 
not rightly assume that Oates was clothed with any greater au- 
thority than the ordinary insurance agent. 

It is apparent that the authority of the ordinary insurance agent 
must be so limited when regard is had to the elaborate‘ system 
established by St. 1907, c. 576, and acts in amendment thereof, 
for the ascertainment of the financial responsibility and standing 
of insurance companies and the suspension by the Insurance 
Commissioner of permits to do business to those companies which 
are not financially sound. It cannot be presumed in the absence 
of special authority that an ordinary insurance agent can bind 
insurance companies by oral contracts of insurance for other than 
temporary purposes or on occasions akin to emergencies. Other- 
wise insurance companies might be involved in liabilities of which 
they might have no record, or insufficient records, for inspection 
by the commission and their financial soundness be difficult.if. not 
impossible of ascertainment. 

If the plaintiff was depending upon herself it was her duty 
in order to be insured for the entire period, to do something 
within a reasonable time to make certain that the cover. had 
ripened into a formal contract of insurance. If she chose to rely 
upon the agent of the defendant, she must prove that that was 
done by him. 

Although the plaintiff testified that she had placed her insur- 
ance for many years through Mercer, and it had been his custom 
to keep her policies until the premiums were paid in full, and 
they were often paid in installments, this does not justify reliance 
upon a simple agreement to cover her property by insurance 
long after the expiration of a reasonable time for the completion 
of the contract by the preparation of a formal policy of insurance. 
The contract that the plaintiff’s property was covered simply 
meant that it was insured for a reasonable time until under all 
the circumstances a formal policy of insurance could be made out. 
In order to recover a loss by fire sustained after the expiration 
of such reasonable time, there must be proof of the formal 
policy. The plaintiff therefore failed to make out a case. It 
becomes unnecessary to consider the other difficulties which 
lay across the pathway to recovery by the plaintiff. 

The verdict should have been directed for the defendant in 
accordance with its first request for instructions. The defend- 
ant’s exceptions are sustained and, in conformity with St. 1909, 
c. 236, judgment is to be entered in the superior court for the 
defendant and rescript is to go to that effect. 

So ordered. 





Fire, &c.] Bergeron vs. Mechanics’ & Traders’ Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BRISTOL. 


BERGERON 


vs. 


MECHANICS’ & TRADERS’ INS. CO.* 


INSURANCE—FIRE INSURANCE—ACTION ON POLICY—CON- 
DITIONS PRECEDENT—AMOUNT OF LOSS. 

In an action on a fire insurance policy, providing that before recovery, 
determination of amount of loss, in case parties cannot agree, shall 
be submitted to referees, proof that adjuster told insured that he 
thought loss was about $250, without proof that insured agreed 
thereto, does not constitute an agreement authorizing an action on 
the policy without submission to referees. 


(For other cases, see Insurance, Cent. Dig. §§ 1522-1528.) 


Exceptions from Superior Court; Bristol County; Hugo A. Dubuque, 
Judge. 
Action by Frederic F. Bergeron, trustee in bankruptcy, against the 
Mechanics’ & Traders’ Insurance Company. Judgment for plaintiff, and 
defendant excepts. Reversed, and judgment for defendant ordered. 

The policy provided :— 

“In case of loss under this policy and a failure of the parties to 
agree as to the amount of loss, it is mutually agreed that the amount of 
such loss shall be referred to three disinterested men, the company and 
the insured each choosing one out of three persons to be named by the 
other, and the third being selected by the two so chosen, the award in 
writing by a majority of the referees shall be conclusive and final upon 
the parties as to the amount of loss or damage and such reference unless 
waived by the parties shall be a condition precedent to any right of 
action in law or equity to recover for such loss.” 


T. C. Crowther, E. F. Bergeron, and F. F. Bergeron, all of Fall River, 
for Plaintiff. 


Brown & Came, of Boston, for Defendant. 
Lorine, J. 

This is an action by the trustee in bankruptcy of one Staples 
to recover on a policy issued by the defendant company insuring 
Staples on certain personal property situate in a building 
specified in the policy. The policy was in the Massachusetts 
standard form. There was a fire in the building on December 16, 
1914. A few days later the bankrupt had a conversation with 
the adjuster who “adjusted his son’s [son-in-law’s] property 
there which was insured by this same insurance company.” The 
bankrupt testified that the adjuster turned to him and said that 
he thought the damage to the bankrupt’s property was about 
$250, and that he then said to him, “Who owns this property ?” 
and the bankrupt told him that his son-in-law owned it. There- 


* Decision rendered, Mar. 2, 1917. 115 N. E. Rep. 318. 
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upon (according to the bankrupt’s testimony) the adjuster said 
he “would look it up,” “he would have to look it up and that 
he didn’t think he could pay it.” To which the bankrupt said 
it was “immaterial” to him. Thereupon “the adjuster went away 
and he never saw him again.” The bankrupt further testified 
that he had no correspondence with him or the insurance com- 
pany and made no written statement to the insurance company. 
At the trial in the case at bar the bankrupt testified that he owned 
the property at the time of the fire; that what he told the ad- 
juster was a lie; that six or seven attachments had been put on 
his property within a few days after the fire and that he had told 
the lie to the adjuster hoping in this way to prevent his attaching 
creditors getting the proceeds of the insurance, to insure their 
going to his son-in-law. 

Staples filed a voluntary petition in bankruptcy on January 19, 
1910. On February 11, 1915, the plaintiff who had been ap- 
pointed trustee of his estate demanded payment of the insurance 
stating that the bankrupt had included in his schedule of assets 
the sum of $150 as the amount due on the policy. Upon the 
company refusing to pay this action was brought. 

To make out a right to recover under the policy the trustee 
had to show that the amount of the loss had been determined by 
agreement between the bankrupt and the company. There was 
no pretense that referees had been appointed to determine the 
amount of the loss or that a request had been made to have them 
appointed and there was no suggestion that the trustee of the 
bankrupt had made an agreement as to the amount of the loss 
or had made a request for the appointment or referees. 

It is plain that on the evidence the jury could not have found 
that an agreement as to the amount of the loss was made between 
the insurance company and the bankrupt. If it could be found 
that the insurance company was ready to agree that the amount 
of the loss was $250, there was no evidence warranting a find- 
ing that the bankrupt entered into an agreement to that effect. 
So far from a finding to that effect being warranted on the evi- 
dence it was plain that when the adjuster said that he thought 
the amount of damage was $250 the bankrupt did not accept 
that offer, even if indeed it could be found to have been an offer. 
On the contrary he said the matter “was immaterial” to him and 
that ended the conversation. On the evidence that was the end 
of any attempt to come to any agreement as to the amount of the 
loss between the bankrupt and the company. 

It follows that the judge was wrong in refusing to direct the 
jury to return a verdict for the defendant and the exception to 
his refusal to do so must be sustained. 

We are further of opinion that this is a case where, acting 
under St. 1909, c. 236, § 1, judgment should be entered for the 
defendant and it is 

So ordered. 
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COURT OF CHANCERY OF NEW JERSEY. 


KOCH 
vs. 


COMMONWEALTH INS. CO. or NEw York. (No. 42/323.)* 


1. INSURANCE — REFORMATION OF POLICY —MUTUAL MIS- 
TAKE. 


Reformation of a contract of insurance can be decreed, in the absence of 
fraud,.only where the parties’ minds have met contractually. and .a 
mistake, mutual to the contracting parties has been made in writing 
out the contract, so as to have the parties appear to have entered into 
a contract which they have not entered into. 


(For other cases, see Insurance, Cent. Dig. §§ 266, 269.) 


3. INSURANCE—REFORMATION OF POLICY—MUTUALITY OF 
MISTAKE. 

Where insurer has no knowledge, actual or constructive, of the use to 
which premises are put, and its first policy thereon did not insure 
them for such use, failure of a renewal policy to do so is not a mis- 
take which, so far as the insurer is concerned, is mutual, warranting 
reformation of the policy in that respect; for the specific and effected 
intention to write the new policy with the same terms as the old is 
deemed to control the general intention or hope that the new policy 
may be accurate and cover the actual use of the premises. 


(For other cases, see Insurance, Cent. Dig. §§ 266, 269.) 


4. INSURANCE—APPLICATION—KNOWLEDGE OF AGENT— 
SCOPE OF AGENCY. 

Where an insurance broker was merely requested by an insurer to in- 
duce an insured to renew his policy, the fortuitous knowledge of 
such broker of the actual use of the premises, differing from the use 
covered in the old policy, could not be imputed to the insurer, so as 
to render such misdescription of the use perpetuated in the new 
policy a mutual mistake warranting reformation; the broker’s 
agency being limited to mere solicitation, and no power or duty to 
obtain such information being expressly or impliedly conferred on 
him. 

(For other cases, see Insurance, Cent. Dig. §§ 266, 269.) 


Suit by Charles J. Koch against the Commonwealth Insurance Com- 
pany of New York. Decree advised dismissing the bill. 


Joseph B. Tyler, of Camden, for Complainant. 
Howard L. Miller, of Camden, for Defendant. 


LEAMING, V. C. 
The bill of complaint in this suit has been filed by complainant 
to reform a policy of fire insurance which was issued to him by 
defendant fire insurance company December 22, 1915, for a period 
of five years. 


* Decision rendered, Feb. 5, 1917. 99 Atl. Rep. 920. 
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In the policy the insured building is accurately described, ex- 
cept in that the words “occupied as a store and dwelling” form a 
part of the description. 

When the insurance was written the building was not in fact 
occupied as a store and dwelling, but was occupied as a printing 
establishment. The bill seeks a reformation of the policy by 
causing it to set forth that the building was occupied as a printing 
establishment instead of as a store and dwelling. Complainant 
also tenders the additional amount of premium that would have 
been charged by defendant company had it been known by that 
company that the building was occupied as a printing office and 
not as a store and dwelling. The proofs adequately disclose that 
at the time the policy was issued no person in any way connected 
with or interested in the transaction knew that the building had 
been inaccurately described in the policy. 

The circumstances which occasioned the error in description 
were as follows :— 


Five years prior to the issuance of the policy which it is now 
sought to reform a policy was issued by defendant company to 
complainant on the same building and for the same amount, 
which policy contained a description of the building identical 
with that contained in the present policy. At that time the insured 
property was occupied as a store and dwelling, and the descrip- 
tion contained in the policy was accordingly accurate. That 
policy, however, was issued to be used as collateral security for a 
building and loan association, as mortgagee, and was delivered 
to the mortgagee and was probably at no time in the possession of 
or read by complainant. Complainant was accordingly un- 
acquainted with the fact that the policy described the use to 
which the building was devoted. 

About six months later complainant installed the printing plant 
in the building which is now the occasion of this litigation. Com- 
plainant was comparatively unfamiliar with insurance matters, 
and apparently did not know that the installation of the print- 
ing plant in the building was operative to increase the hazard or 
to affect his then existing insurance in any way; accordingly no 
notice had been given by complainant to the insurance company 
of the change in the use of the insured building. 

In the meantime, and before the expiration of the old policy, 
the local agent of defendant company, who had issued the old 
policy was succeeded in business by a new agent, who took over 
the business of the old agent. A few days before the old policy 
expired the new agent of defendant company observed from the 
records which had been acquired from the prior agent that the 
policy was soon to expire, and determined that he would en- 
deaver to secure in behalf of his company a new policy on the 
building when the old policy should expire. Noting that the policy 
was held by a building and loan association as mortgagee, in which 
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association a certain insurance broker of his acquaintance was an 
active member, the agent of defendant company telephoned to 
the insurance broker that the old policy on the building of com- 
plainant was about to expire, and asked the broker to endeavor 
to secure a new policy for him. The insurance broker accord- 
ingly saw complainant—the owner of the building—and ex- 
plained to him that his old policy was about expiring, and asked 
him to take out a new policy in the same company at its expira- 
tion. Upon complainant’s inquiring of the broker what it would 
cost, the broker telephoned to the agent of defendant company 
and inquired the amount of the premium and received a reply, 
stating the amount the premium would be. That amount was 
the same amount that had been paid for the old policy, and it is 
obvious from the evidence that the amount was communicated 
by the insurance agent to the broker without any knowledge upon 
the part of the insurance agent that there had been any change 
in the use to which the building was devoted. The broker then 
apprised complainant of the amount of the premium, and com- 
plainant authorized the issuance of the new policy at the expira- 
tion of the old one. The policy was accordingly issued by the 
agent of the defendant company on the date above named, and 
was obviously copied from the old policy. 

The proofs adequately disclose that at the time this latter policy 
was issued and at the time the loss under it occurred neither com- 
plainant nor the building and loan association, which held the 
policy as collateral, knew that the property was described in the 
policy as occupied as a store and dwelling. The new policy was 
sent by the agent to the broker, and by him delivered to the 
mortgagee, and was at no time in the possession of complainant 
or seen by him. 

The evidence has also clearly established the fact that the 
existence of an error in description was unknown to any person 
who was in any way connected with or interested in the trans- 
action, and was wholly unintentional upon the part of all parties 
concerned, and that the error was not discovered by any one 
until after the loss had occurred by fire, and that this bill for re- 
formation was then promptly filed by complainant. 

The agent of defendant company who issued the policy here 
in question, and at whose request the insurance broker already 
referred to solicited the policy, was a general agent of defendant 
company in the sense of an agent who was clothed with power 
within a limited territory to assume risks and execute policies by 
his counter-signature. . 

[1,2] There can be no doubt touching the fundamental doctrine 
that a reformation of a contract of insurance or other written 
contract can only be decreed, in the absence of fraud on the-part 
of defendant, where the minds of the parties have met con- 
tractually and a mistake mutual to the contracting parties has 
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been made in writing out the contract so as to make the parties 
appear to have entered into a contract which they have not 
entered into; and the reformation must be such as to make the 
written contract correspond with that upon which the minds of 
the contracting parties have met. Ordway vs. Chace, 57 N. J. 
Eq. 478, 42 Atl. 149. 

In the present case it was the mutual intention and purpose 
of all parties connected with the transaction that any description 
of the insured property which might be contained in the policy 
of insurance should be accurate, and it was their mutual belief 
that the written policy, which was intended to faithfully express 
their mutual purpose, was in all things accurate. 

It cannot be said that any specific formula of description en- 
tered the mind of complainant at any time, for he wholly relied 
upon those who should prepare the policy to prepare it correctly 
in all respects; but his real contract, as intended by him was not, 
for that reason, any less a contract for insurance on his printing 
establishment. 

[3] It is, however, obvious, even in these circumstances, that 
unless defendant company can be said to be chargeable with 
knowledge of the fact that the insured property was used as a 
printing establishment, no reformation can be decreed, because in 
such case the general intent on the part of the insurer that the 
property should be accurately described could not be properly 
said to include the specific intent to insure a printing establish- 
ment; but with knowledge of the use to which the insured prop- 
erty was devoted imputed to the insurer the authorities appear to 
be consistent with the view that the policy could be reformed and 
made to describe the insured property correctly. 

This view appears to have been recognized in Franklin Fire Ins. 
Co. vs. Martin, 40 N. J. Law, 568, 29 Am. Rep. 271. At page 574 
of the report of that case it is said :— 


“If the proposal for insurance be prepared by the agent of the 
company, and he misdescribe the premises, with full knowledge 
of their actual condition, and there be no fraud or collusion be- 
tween the agent and the insured, the contract of insurance may 
be reformed in equity, and made to conform to the condition of 
the premises as they were known to the agent.” 

The authorities there collected are to the effect stated (the 
citation of L. R. 19 Eq. should be at page 485, and the citation 
of 45 Conn. should be 25 Conn.) and Hill vs. Millville Ins. Co., 
39 N. J. Eq. 66, decided in this court, appears to be based on a 
similar view. See, also, Dewees vs. Manhattan Ins. Co., 35 N. J. 
Law, 366, at page 371. 

The agent of defendant company who issued the policy here 
involved did not have actual knowledge that the insured property 
was used as a printing office. But, as already stated, the insurance 
broker, who was procured by the agent of defendant company 
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to secure this insurance for him, did in fact know that the lower 
floor of the insured building was used as a printing establishment. 
No written proposal or application for insurance was signed or 
made by complainant; he merely assented to the request of the 
broker for insurance, and wholly relied upon the insurance com- 
pany, or those representing it, in all things. He wanted his 
printing establishment insured, and the broker knew that it was, 
in part at least, a printing establishment that was to be insured. 
If the knowledge of that broker is to be imputed to defendant 
company, it would seem that reformation of the policy must be 
decreed, for in such case the mistake must be deemed a mistake 
of the insurer resulting in a written policy which expresses ma- 
terial matters which the insurer could not be said to have properly 
intended to express. 


[4] But I find myself unable to reach the conclusion that the 
knowledge of the broker that a printing plant was in the insured 
building can be imputed to defendant company in such manner 
as to afford a sound basis for a decree of reformation. It has 
already been suggested that if the general agent of the insurer, 
clothed by the insurer with powers to determine the terms of 
and to issue the policy for the insurer by his countersignature, 
had in fact known that the building was in use as a printing 
establishment, authorities appear to support the view that it 
could be appropriately said that the minds of the necessary parties 
met on a contract to insure a printing establishment, and that 
the error of description in such case would be either a mistake 
or act of fraud on the part of the agent of the insurer while 
acting for the insurer in a matter within the scope of the agent’s 
authority to act. But although the remedy of reformation ap- 
pears to have been at times awarded in such circumstances, it 
must be conceded that some difficulty is encountered even in such 
cases in reaching a wholly satisfactory conclusion that the in- 
surer can be said to have in fact made, or to have intended to 
make, a contract other or different from the one written, or that 
rescission rather than reformation may not in such circumstances: 
be the appropriate and only remedy. 

But in the present case the court is asked to go further and 
charge the insurer with the knowledge of the insurance broker 
touching the use of the insured building and by reason of that 
undisclosed knowledge of the broker formulate a contract upon 
the part of the insured embodying matter that was within the 
knowledge of neither the insurer nor the general agent of the 
insurer, the latter of whom represented the insurer in all matters 
of contractual negotiation and engagement. I do not entertain 
the view that this broker can be said to have been, as insurance 
brokers sometimes are, the agent of complainant; the broker was 
selected and requested by the agent of the insurer to induce com- 
plainant to renew his insurance, which was then about to ex- 
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pire; pursuant to that request the broker solicited the policy in 
behalf of the agent of the insurer, and received from that agent 
for his service the customary proportion of the agent’s com- 
missions. It thus appears that to whatever extent the broker 
was an agent of any one in this transaction, he was the agent 
of the agent of the insurer, and as such it may be that he can be 
said to have been an agent of the insurer, although the evidence 
does not disclose whether the agent of the insurer was em- 
powered to employ or engage the services of soliciting agents. 
But it is apparent that any agency of this broker was within ex- 
tremely narrow lines, and his participation in the transaction 
was in fact within equally narrow lines. He was merely asked 
by the insurer’s agent to induce complainant to take out a new 
policy at the expiration of his old one; the broker did that, as 
requested, and nothing more. When he was asked by com- 
plainant the amount of the premium, he telephoned to the in- 
surer’s agent in the presence of complainant, and asked the 
amount, and at once received a reply over the telephone, and 
stated that amount to complainant. Complainant then consented 
to take a new policy, and that consent was telephoned to the 
insurer’s agent, and the policy was then prepared by the in- 
surer’s agent and sent to the broker, and by the broker delivered 
to complainant’s mortgagee. The broker was neither expressly 
nor impliedly requested to make a survey or examination of the 
premises, or in any way to supply informatio touching the 
property, or to utilize his own information touching the property, 
and he did not do so. He did exactly what he was asked to do 
and no more, and he was asked to do no more than secure com- 
plainant’s consent to renew his insurance when the then current 
insurance expired. In this specific and limited employment I find 
no justification for the conclusion that the broker became an 
agent of the insurer in such manner that knowledge which the 
broker may have fortuitously possessed concerning the use of the 
insured building, and which was not acquired by him through, 
by reason of, or under, his employment, became the knowledge 
of the insurer or the knowledge of the agent of the insurer w ho 
issued the policy in behalf of the insurer. Whatever powers or 
duties were imposed upon this broker by the agent of the in- 
surer would necessarily carry with them the implied power or 
duty to do whatever might be reasonably necessary to discharge 
those powers or duties; but no power or duty to obtain or 
utilize or supply information touching the insured property was 
either expressly or impliedly conferred by the broker’s appoint- 
ment for the purpose already stated. It appears to me that any 
conclusion to the contrary of that here stated would be utterly 
subversive of the established principles controlling agencies. 


There are authorities to be found in which it is held that when 
a soliciting agent has been appointed by an insurance company 
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and supplied by the company with blank applications for in- 
surance, and such an application for insurance has been filled in 
by the soliciting agent at the request of and in behalf of the 
insured, and by mistake of the agent contains matter different 
from that which the insured has correctly stated to the agent, 
the insurer will be charged with knowledge of the matter actually 
supplied by the insured to the soliciting agent, and that the 
policy, issued in conformity to such written application, may be 
reformed at the instance of the insured; and in Mohr & Mohr 
Distilling Co. vs. Ohio Insurance Co. (C. C.) 13 Fed. 74, it 
was said at nisi prius that an insurance company could be charge- 
able with knowledge of a broker who is acting at the instance 
of an agent of the company in soliciting insurance. These cases 
must be understood to refer to certain soliciting agents with 
broader powers and duties than those conferred upon the broker 
in the present case, for if relief is to extend beyond the field of 
rescission and recovery of the premium paid, the basis for relief 
must be the fact that the minds of the contracting parties met 
contractually on the specific matter touching which reformation 
is sought, and not, like rescission, in which the ground of relief 
may be that there was no meeting of minds. Many cases may 
be found in support of the view herein expressed. The reasoning 
of Justice Hoke to that effect in Floars vs. A‘tna Life Insurance 
Co., 144 N. C. 232, 56 S. E. 915, appears to me to be un- 
assailable. 

The primary cause for complainant’s building being insured as 
a building occupied as a store and residence was the neglect of 
complainant to notify the insurer of the installation of the print- 
ing plant in the building during the period of the life of the old 
policy; by reason of that neglect the present policy was issued 
at the expiration of the old policy to insure the same building, 
similarly used, against loss by fire. The policy which was issued 
was exactly as the insurer intended to issue it. On no sound 
theory can it be said that the defendant company ever con- 
tracted to insure complainant’s building while in use as a print- 
ing establishment. There was not only the absence of an intent 
upon the part of the company to insure a printing office, but there 
was an honest and defined and fixed affirmative intent and pur- 
pose upon the part of that company to insure the building as a 
store and residence; that was the risk which the insurer designed 
to assume, and for that risk the insurer accepted the premium 
suitable for that risk, a premium in amount greatly less than the 
premium fixed for risks of the other nature. There was accord- 
ingly at no time a mutual intent of the contracting parties to 
insure a printing office. 

I am obliged to advise a decree dismissing the bill. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


PALMER 
US. 


NIAGARA FIRE INS. CO. (No. 61.)* 


INSURANCE— SUBROGATION TO RIGHTS OF MORTGAGEE — 
CREDIT. 


Where the owner of mortgaged premises procured a policy of insurance 
in her name with the usual mortgagee clause contained therein, and 
after a fire the company paid to the mortgagee the amount of the 
mortgage and took an assignment of the mortgagee’s interest in the 
bond and mortgage, as well as an assignment of a final decree on 
foreclosure of the mortgaged premises, and proceeded to enforce the 
decree, held, that the owner of the equity of redemption was entitled 
to a credit upon the decree, to the extent of the pro rata share which 
the company would have been obliged to pay to the mortgagor, upon 
an adjustment of the loss between the company and its coinsurers. 


(For other cases, see Insurance, Cent. Dig. §§ 1509, 1515, 1516.) 


Appeal from Court of Chancery. 

Bill for injunction by Florence E. Palmer against the Niagara Fire 
Insurance Company. Decree for complainant, and defendant appeals. 
Modified and reversed. 


Lindabury, Depue & Faulks, of Newark, for Appellant. 
William E. Reibel, of Elizabeth, for Appellee. 


MINTURN, J. 

The complainant was owner of real estate in Elizabeth. On 
March 11, 1911, she executed a bond and mortgage thereon, to 
John A. McFadden, as guardian, to secure payment of $3,500. 
She procured insurance on the property from three companies, 
aggregating $14,500, among which was a policy from the Niagara 
Fire Insurance Company for $3,500. This was the only policy 
containing the usual standard mortgage clause, with a right of 
subrogation upon payment of the amount due to the mortgagee. 
The latter foreclosed his mortgage, and on December 18, 1913, 
obtained a decree for $3,225, with interest. A fire occurred on 
December 20, 1912, completely destroying the insured premises. 
Suit at law upon the other policies required the Scottish Insur- 
ance Company to pay complainant $2,460 for its proportion of 
the loss, and the Northern Insurance Company to pay $2,150 
for its share. 

The proportion which the Niagara Company would have had 
to pay to the complainant, under a policy devoid of the mortgagee 
clause, as its contribution to the loss was conceded to be $1,388.16. 


* Decision rendered, Mar. 5, 1917. 100 Atl. Rep. 225. Syllabus by the 
Court. 
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Having paid the mortgagee his full claim of $3,416.67, it now 
insists that so far as this complainant is concerned, it has over- 
paid, upon the policy, the difference between its proportionate 
share of liability, under a policy devoid of the mortgagee clause, 
and its actual payment to the mortgagee, viz. $2,028.51, and to 
that extent it claims the right to exercise and enforce its privilege 
of subrogation. To that end it obtained from the mortgagee an 
assignment of his securities and final decree, and an agreement 
of subrogation, and in the attempt to enforce its claim is opposed 
by the complainant who filed this bill to enjoin the insurance 
company from enforcing its demand. 


The bill also seeks to compel the surrender of the bond and 
mortgage for cancellation, as well as to compel the company to 
pay to the complainant the difference between the face of the 
policy and the amount paid to the mortgagee. The insurance 
was effected by the complainant, at her own expense, payable to 
her subject to the usual mortgagee clause. It must be obvious that 
the claim of the complainant, if acceded to, would result in her 
enrichment by this investment, over and above her loss, to the 
extent of $2,770.85; and, since fire insurance is conceded to be 
a method of indemnity for loss, and not a speculation for gain or 
gamble, the effort to reconcile these conflicting claims upon 
equitable principles must be pursued with that fundamental doc- 
trine in mind. Insurance Co. vs. Bailey, 13 Wall. 616, 20 L. Ed. 
501; Fire Ass’n vs. Schellenger, 83 N. J. Eq. 144, 90 Atl. 240. 

The rights of the mortgagee and the status of the mort- 
gagor under this policy were radically different, so far as the 
liability of the company is concerned. In the former case its 
liability was coextensive with the amount of the mortgage, 
where the policy was sufficiently large to cover it, not 
exceeding the liability of the company to the mortgagor. Eddy 
vs. L. A. Corporation, 143 N. Y. 311, 38 N. E. 307, 25 L. R. 
A. 686; Franklin Savings Inst. vs. Central Ins. Co., 119 
Mass. 240. In the latter instance the extent of the com- 
pany’s liability depended upon the extent to which all co- 
insurers, under the clause for that purpose were legally obli- 
gated to contribute to the loss. Wiggin vs. Suffolk Ins. Co., 18 
Pick. (Mass.) 145, 29 Am. Dec. 576; 14 R. C. L. 482, and cases 
cited. This latter amount having been determined, the liability 
of the company to the mortgagor must be accordingly limited, re- 
gardless of what might be its liability to the mortgagee. The re- 
sult is that the limit of the complainant’s recovery, upon the 
policy, in a court of law, would be the company’s pro rata share 
of the total loss, based upon the coinsurance clause of the policy. 
It is apparent, therefore, that the two liabilities inherent in the 
policy are totally distinct and independent, and productive of 
different results in each instance. Hastings vs. Westchester Fire 
Ins. Co., 73 N. Y. 141. 
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The rights of the mortgagor must be determined, not by the 
claim of the mortgagee upon the policy, but by the legal right 
accorded to the mortgagor; and upon that principle only can the 
liability of the company in this instance be predicated. 

The right of the company to be subrogated to the rights of the 
mortgagee, under the provisions of the policy being manifest 
(Hare vs. Headley, 54 N. J. Eq. 545, 35 Atl. 445), the equitable 
doctrine of subrogation must be so effectuated as to do equity be- 
tween the parties according to their legal rights, as herein in- 
dicated, by crediting upon the decree the sum which the com- 
plainant would be entitled to receive from the company, under the 
coinsurance provision of the policy, with interest. 

To that extent the decree appealed from will be modified, and 
in other respects reversed. 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA. 


WESTCHESTER FIRE INS. CO. 
US. 


ROBINSON. (No. 1705.)* 


1. INSURANCE—CONTRACT BETWEEN AGENT AND INSURED 
—CONSTRUCTION. 

A parol agreement by the agent of an insurer with insured, made at the 
time the policy was issued, that the agent would keep the insurance 
in force by renewing the policy before it expired, the insured to pay 
the preimum for each renewal, was in legal effect an executory con- 
tract to contract in the future to renew the policy, which would re- 
quire the interposition of equity to give it effect, and was not an 
executed contract of renewal or to insure in the future. 


(For other cases, see Insurance, Cent. Dig. §§ 276, 278-283, 287-291.) 
2. INSURANCE—AGEN TS—AUTHORITY—RENEWAL. 


An insurance company, through its authorized agent, may contract by 
parol for the renewal of a policy. ° 
(For other cases, see Insurance, Cent. Dig. § 277.) 


3. INSURANCE—SPECIFIC PERFORMANCE—CONTRACT TO IN- 
SURE IN FUTURE. 

Contracts to insure in the future are valid, and specific performance 
thereof may be compelled even after a loss which would be covered by 
the policy if issued. 

(For other cases, see Insurance, Cent. Dig. §§ 188-191; Specific Per- 
formance, Cent. Dig. § 213.) 


* Decision rendered, Jan. 25, 1917. 192 S. W. Rep. 793. 
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4. INSURANCE—CONTRACT FOR RENEWAL. 


A contract of insurance or for the renewal of a policy is an executed 
contract, which can be enforced at law. 


(For other cases, see Insurance, Cent. Dig. §§ 1517, 1519.) 


5. INSURANCE—AGENT—AUTHORITY OF AGENT—CONTRACT 
FOR RENEWAL. 


While a provision in a fire policy that the policy could, by renewal, be 

continued in consideration of the premium for the renewal term 
would authorize an agent who was authorized to make insurance and 
issue and deliver policies to make a parol contract for renewal in the 
future, it did not authorize an oral agreement to contract in the 
future to renew the policy on its expiration, and the company was 
not bound by such agreement. 


(For other cases, see Insurance, Cent. Dig. § 277.) 


6. INSURANCE—AGENT—PERSONAL LIABILITY. 


Where the agent of a fire insurance company was not authorized to make 
an agreement to contract for a renewal of the policy in the future, 
an oral agreement to do so was the individual promise of the agent. 

(For other cases, see Insurance, Cent. Dig. § 277.) 


Appeal from District Court, Rusk County; W. C. Burford, Judge. 

Action by Mrs. E. C. Robinson against the Westchester Fire Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Reversed 
and entered. 


. 


Appellee’s dwelling and its contents were destroyed by fire on April 
6, 1914, at about 2 o’clock in the afternoon. This action is brought by 
appellee to recover the amount of $1,000 alleged to be due on a renewal 
contract of insurance on the dwelling and the household goods. The de- 
fendant denied the allegations in the petition, and pleaded the want of 
authority in the agent to make the character of agreement claimed by 
plaintiff. On April 5, 1913, appellee procured from the appellant, through 
its agent at Tatum, Tex., a policy of insurance upon the dwelling and 
the household goods. The policy insured the dwelling and household 
goods in the sum of $1,000 from April 5, 1913, to noon April 5, 1914. T. 
M. Kensey was the agent of appellant company at Tatum on April 5, 1913, 
and at all times since. He had authority from the appellant company to 
take applications for fire insurance, to inspect the property, to write and 
deliver the policies, and to collect the premiums. He was not required to 
send an application for insurance to the home office before issuing and 
delivering the policy, but he was required to make a report, each day, of 
the policies written. The appellant company authorized the issuance only 
of a one-year policy or a three-year policy. The agent testified that it 
was his practice, very shortly before a policy issued by him expired, to 
go to the policyholder and ask him if he wanted it renewed, and if the 
policyholder said yes, he would actually renew it, otherwise he would not. 
There is no evidence showing authority in the agent Kensey to make 
agreements to contract in the future to renew insurance. The policy 
issued on April 5, 1913, contains the following provision :— 

“This policy may, by a renewal, be continued under the original 
stipulations, in consideration of premium for the renewed term, pro- 
vided that any increase of hazard must be made known to this company 
at the time of renewal or this policy shall be void.” 

Appellee testified that on April 5, 1913, the day the policy was issued, 
she and Kensey, as agent of appellant, entered into a parol agreement 
by which Kensey, as agent, promised and agreed that said policy could 
be left in force by renewal thereof from time to time as same might 
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expire, appellee to pay the same annual premium for each renewal. 
The agent Kensey denied the existence of such oral agreement. Appellee 
testified as follows :— 

“I had written Mr. Kensey the agent of the Westchester Fire Insur- 
ance Company, to come up to see me, and he did come up and wrote a 
policy for me. He proposed to insure the dwelling and furniture for a 
term of three years, and I told him one year would be all right if he 
would keep it up and renewed every year. Mr. Robinson, my husband, 
always did that; that is, have the policy written for a one-year term, and ° 
I will do the same. I thought that was all I had to do, was to pay the 
premium, and that would keep it up; that is what I wanted to do and 
intended to do, was to keep it up. Mr. Kensey was the agent of West- 
chester Fire Insurance Company, and made me the promise and agreed 
to renew the policy before its expiration and keep it in force, my un- 
derstanding being that he was to keep it up and I had to pay the premium 
when the new policy was turned over to me. Mr. Kensey as the agent 
of the Westchester Fire Insurance Company agreed to keep the policy 
in force in the same company that the first policy was written in, the 
Westchester Fire Insurance Company, and that the premium would be 
$13 a year, and I paid that sum. * * * Mr. Kensey, the agent, first 
suggested that I take out a three-year policy, and I said that I did not 
want it that way, but wanted a one-year policy. I wanted him to keep 
it up, to see that it did not run out, and I was to pay for it, and I thought 
that was all that I had to do. I depended on him to keep it up and I 
was to pay for it. I told him.that I wanted to keep it up every year; he 
wanted it three years, and I said that one year will do; that Mr. Robin- 
son kept it that way and I will pay it that way, and I paid it. * * * 
Aside from the $13 I paid Mr. Kensey I have paid him no other sums.” 

The only premium paid by appellee was the premium on the policy of 
April 5, 1913. There was no policy of renewal actually issued, or re- 
newal actually made. Insured made proofs of loss, and defendant denied 
liability and refused to pay the loss. The case was submitted to the jury 
on the following single special issue: 

“State whether or not T. M. Kensey orally agreed with Mrs. E. C. 
Robinson that he would keep her insurance in force by renewing the 
policy before the same would expire, her only obligation being to pay the 
payment for each renewal.” 

The jury answered, “Yes.” The court thereupon entered judgment 
for appellee for the insured amount of $1,000. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for Appellant. 
Chas. L. Brachfield, of Henderson, for Appellee. 


Levy, J. (after stating the facts as above). 

[1-3] Appellee predicates the right of recovery for the loss of 
the dwelling and goods as upon a contract of renewal of her 
policy of April 5, 1913, expiring at noon April 5, 1914, before 
the fire. And the most important question in the appeal is 
whether, upon the facts, the appellee is entitled to recover. As 
found by the jury, T. M. Kensey orally agreed with appellee that 
he would keep her insurance in force by renewing the policy be- 
fore the same would expire, the appellee to pay the premium for 
each renewal. And in the light of the evidence it is made clear 
that the agreement, as expressed in the verdict, was made at the 
time the policy of April 5, 1913, was taken out, and that there 





Fire, &c.]| Westchester Fire Ins. Co. vs. Robinson, 575 


was intended by the parties only the continuing in force of said 
policy after its expiration according to its terms by renewal 
thereof from time to time, without limit of duration, as same 
might expire, upon appellee’s paying the same annual premium _ 
for each renewal. The language of the agreement, in the light 
of the surroundings, plainly indicates an intention on the part of 
the agent, Kensey, to do something for appellee in the future, 
rather than a present assumption of an obligation upon his com- 
pany...And the character of the agreement is, in legal effect, that 
of an. agreement to contract in the future to renew the policy. 
It is not an executed contract of renewal nor an executed contract 
to insure in the future. It is not doubted that an insurance com- 
pany, through its authorized agent, may contract by parol for the 
renewal of a policy. Cohen vs. Ins. Co., 67 Tex. 325, 3 S. W. 296, 
60 Am. Rep. 24. And contracts to insure in the future are held 
valid, and specific performance thereof may be compelled even 
after a loss which would be covered by the policy if issued: But 
the law distinguishes between the executed contract of insurance 
or for renewal of the policy and a mere promise or agreement to 
contract in the future to renew the policy. 


[4] A contract of insurance or for the renewal of the policy 
is an executed contract, which can be enforced at law. And a 
promise: or agreement to contract’ in the future to renew the 
policy is executory, and requires the interposition of equity to 
give effect to the agreement of the parties. 1 Wood on Ins. 
§§ 29-31; 6 R. C. L. p. 590, § 9. And the promise of an agent, 
as here, to renew a policy at its expiration is not equivalent to a 
renewal. Benner vs. Fire Assoc., 229 Pa. 75, 78 Atl. 44, 140 
Am. St. Rep. 706. 

[5] In Zell vs. Ins. Co., 75 Wis. 521, 44 N. W. 828, the plain- 
tiff held a policy of insurance for one year, expiring March 30, 
1887; and shortly before the expiration of this policy he applied 
to the agent of the company to renew or continue in force the 
policy for another year from the termination of the existing 
policy, and paid the agent the premium for such renewal; and 
upon the payment of such premium the agent promised the plain- 
tiff to continue the policy in force for another year. It was held 
by the court that under such facts the contract was a completed 
oral contract of renewal insurance and within the authority of 
the agent to make and binding on the company. And on a similar 
state of facts, and with the same holding of being a completed 
contract of renewal, are the following: Newark Machine Co. vs. 
Ins. Co., 50 Ohio St. 549, 35 N. E. 1060, 22 L. R. A. 768; More 
vs. Ins. Co., 130 N. Y. 537, 29 N. E. 757; Hardwick vs. Ins. Co., 
20 Or. 547, 26 Pac. 840; Croft vs. Ins. Co., 40 W. Va. 508, 
21 S. E. 854; King vs. Ins. Co., 58 Wis. 508, 17 N. W. 297; 
Campbell vs. Ins. Co., 73 Wis. 100, 40 N. W. 661. But all these 
cases and the principle of law made applicable are quite different 
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from the instant case. In these cases, and generally, it is held 
that the agent has authority to make a parol contract for renewal 
in the future where he is authorized to make insurance and issue 
and deliver policies. But it is not held that the power of the 
agent, arising under the authority proven, to make a contract for 
renewal is broad enough to authorize him to bind the company 
by an agreement to contract in the future to renew the policy. 
The policy in evidence stipulates that it may, by renewal, be con- 
tinued under the original stipulations, in consideration of pre- 
mium for the renewed term. But in McCabe vs. 4&tna Ins. Co., 
9 N. D. 19, 81 N. W. 427, 47 L. R. A. 641, this identical pro- 
vision was in review, and it was there held that this provision 
only authorized the agent to make a contract for renewal, and not 
to make a preliminary agreement to renew in the future the 
policy upon its expiration. It is therefore concluded that the 
agreement in the instant case is lacking in the essentials of a 
completed contract to renew the policy at its expiration, and that 
there is no proof that the agent had authority to make the 
agreement in the case. 

[6] Consequently the agreement found by the jury, must be 
held to be the individual promise or undertaking of T. M. Kensey, 
and the company was not bound. Diamond vs. Duncan (Sup.) 
172 S. W. 1100. This ruling requires that the judgment be re- 
versed, and that judgment be here entered in favor of appellant, 
with costs of appeal and of the trial court. 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA, 


MERCHANTS’ & BANKERS’ FIRE UNDERWRITERS 
vs. 


FOSTER. (No. 1672).* 


INSURANCE — FIRE INSURANCE— CONDITIONS IN POLICY — 
BREACH—“OPEN FOR BUSINESS.” 


A fire policy provided that assured should, when store was not “actually 
open for business,” keep his books in a safe or other place secure 
from fire, and that in case of loss unless books were produced policy 
would be void. While assured was home for dinner, and while the 
store was locked, it and the books which were not in safe were 
burned. A doctor and storekeeper close by, who had keys for store, 
had agreed to open store for customers while assured was home. 


* Decision rendered, Nov. 20, 1916. Rehearing denied, Mar. 1, 1917.. 192 
S. W. Rep. 811. 
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Held, that assured’s failure to place his books in a secure place 
avoided policy, since at time store was burned it was not “actually 
open for business.” 


(For other cases, see Insurance, Cent. Dig. § 853.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Open for Business.) 


Levy, J., dissenting. 


Error from Fannin County Court. 

Action by K. B. Foster against the Merchants’ & Bankers’ Fire Un- 
derwriters. Judgment for plaintiff, and defendant brings error. Re- 
versed. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for Plaintiff in Error. 

Cunningham &.McMahon and L. C. Fuller, all of Bonham, for De- 
fendant in Error. 


Levy, J. 

The action is by defendant in error upon a policy of fire in- 
surance issued and delivered by plaintiff in error covering a 
stock of drugs which were destroyed by fire on November 20, 
1914. The defendant specially pleaded a breach of the record 
warranty clause contained in the policy sued on. The record 
warranty clause pleaded stipulates that the assured shall keep a 
set of books, and shall keep and preserve all inventories taken of 
the stock, and provides :— 


“The books and inventories and each of the same, as called for 
above, shall be by the the assured kept securely locked in a fire- 
proof safe at night, and at all times when the building mentioned 
in the policy is not actually open for business, or, failing in this, 
the assured shall keep such books and inventories, and each of 
them, in some secure place not exposed to a fire which would 
destroy said building; and in event of a loss or damage insured 
against to the personal property mentioned herein, said books and 
inventories, and each of the same, must be by the assured de- 
livered to the company for examination or this entire policy shall 
be null and void, and no suit or action shall be maintained hereon 
for any ‘such loss.” 

A trial was held before the court without a jury, and a judg- 
ment was entered for the plaintiff. The court’s findings of fact 
and conclusions of law follow. 


“Findings of Fact. 


“(1) That defendant, Merchants’ & Bankers’ Fire Under- 
writers of San Antonio, Tex., is an unincorporated insurance 
concern. 

“(2) That on the 5th day of, May, 1914, said Merchants’ & 
Bankers’ Fire Underwriters, for a valuable consideration paid it by 
plaintiff, issued and delivered to plaintiff its policy of insurance 
insuring plaintiff against loss by fire for $500 on his stock of 
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drugs, patent medicines, toilet articles, etc., while contained in 
a building in Lamasco, Tex. 

(3) That on November 20, 1914, while said policy of in- 
surance was in full force and effect, said stock of drugs, patent 
medicines, toilet articles, etc., were totally consumed by fire, as 
were plaintiff’s invoices, books of account, etc. 

“(4) That plaintiff prepared and delivered to defendant proofs 
of loss as required by the policy and within the time prescribed in 
the policy. 

“(5) That the fire occurred about noon of November 20, 1914. 
The plaintiff had gone to his dinner at his home, about one mile 
from the store. The store was locked, but plaintiff had made 
arrangements for his customers to get into his store while he 
was gone to dinner, and for that purpose Dr. Williams and E. P. 
Smith had a key. Dr. Williams lived about 200 yards from the 
store, and Smith’s store was about 30 feet from plaintiff’s. Ifa 
customer had come to the store while plaintiff was gone Dr. 
Williams or E. P. Smith would have let him in and sold him the 
things he wanted. Williams and Smith had agreed to let people 
in for plaintiff at any time. The plaintiff left his store at 11:30 or 
a quarter to 12, and the store was burning when the plaintiff 
returned from his dinner. Plaintiff had no other insurance. The 
value of the goods burned and covered by the policy of insurance 
was mere than $700. The books, accounts, invoices, etc., required 
by the policy were kept by plaintiff, and prior to the fire were 
kept by plaintiff at his residence and away from the store when- 
ever the store was not open for business. The plaintiff had taken 
the inventories required by the policy, and had done all the things 
according to the requirements of the policy to make the insurance 
valid; that plaintiff’s books of account, records, inventories and 
invoices, etc., required by the policy were all consumed by the 
fire which burned the stock of goods. 


“Conclusions of Law. 


“(1) I conclude that the store in which plaintiff’s stock of 
drugs, patent medicines, toilet articles, etc., covered by the policy 
of insurance herein were kept was, within the meaning of the 
policy, actually open for business at the time of the fire. 

“(2) I conclude that plaintiff is entitled to a judgment against 
the defendant, Merchants’ & Bankers’ Fire Underwriters of San 
Antonio, Tex., for the sum of $427.50.” 


Opinion. 

The appellant by its assignment of error makes the point that 
the findings of fact by the trial court conclusively show that the 
building in question was “not actually open for business” with- 
in the meaning of the provision of the policy in that respect, and 
that the legal effect attaching to such fact is failure of compliance 
with the provision pleaded in the answer, which rendered the 
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policy by its terms void. The precise findings of the trial court, 
and to which he attached the legal effect of a compliance with 
the terms of the provision of the policy in question, are as 
follows :— 

“That the fire occurred about noon of November 20, 1914. The 
plaintiff had gone to his dinner at his home about one mile from 
the store. The store was locked, but plaintiff had made arrange- 
ments for his customers to get into the store while he was gone 
to dinner, and for that purpose Dr. Williams and E. P. Smith 
had a key. Dr. Williams lived about 200 yards from the store, 
and Smith’s store was about 30 feet from plaintiff's. If a cus- 
tomer had come to the store while plaintiff was gone Dr. Wil- 
liams or E. P. Smith would have let him in and sold him the 
things he wanted. Williams and Smith had agreed to let people 
in for plaintiff at any time. The plaintiff left the store at 11:30 
or a quarter to 12, and the store was burning when plaintiff re- 
turned from his dinner.” ’ 

The state of facts found by the trial court necessarily requires, 
as determined by a majority of this court, the legal conclusion 
that the building in question was “‘not actually open for business” 
within the meaning of the provision of the policy. And the fol- 
lowing authorities discussing the question in point are referred to 
and here cited. Joffe & Mankowitz vs. Niagara Ins. Co., 116 Md. 
155, 81 Atl. 281; Penix vs. Insurance Co., 106 Miss. 145, 63 
South. 346; Insurance Co. vs. Parker, 61 Ark. 207, 32 S. W. 507. 

There being shown a failure of compliance with the provision 
of the policy in question, the judgment of the trial court in favor 
of appellee is not supported and is erroneous. For that reason 
it is concluded that the judgment should be reversed and here 
rendered in favor of appellant, and it is accordingly so ordered. 

The writer, though, does not agree to the conclusion reached 
by the majority of the court, and enters a dissent. Upon the facts 
found by the court it may properly be concluded, I believe, that 
the fire in question occurred during a time in the day when the 
drug store was still “actually open for business.”” The words “not 
actually open for business,” as used in the provision of the policy, 
have the same meaning as if expressed thus, “not really open for 
the sale of merchandise therein.” And in the facts found by the 
court the proprietor of the drug store not only had the intention 
to not suspend business during his dinner hour, but actually ar- 
ranged with two persons immediately accessible, and furnished 
them with a key to the door, to attend to the business, which 
persons were ready, able and willing to admit customers and to 
sell them the goods wanted. These facts, it is believed, place 
appellee within the scope of the stipulation, and there is not an 
avoidance of the policy under its terms. Major vs. Insurance Co., 
112 Mo. App. 235, 86 S. W. 883; Insurance Co. vs. Jones, 54 
Ark. 376, 15 S. W. 1034. There is a distinguishment in the 


Vol. XLIX—338. 
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state of facts between the case of Insurance Co. vs. Jones, supra, 
and the case of Insurance Co. vs. Parker, 61 Ark. 207, 32 S. W. 
507, supra. 


SOUTHERN STATES FIRE INS. CO. or BirrMINGHAM ws. 
KRONENBERG. (6 Div. 165.)* 


(Supreme Court of Alabama.) 


1. INSURANCE— FIRE INSURANCE — ACTIONS— WAIVER OF 
BREACH OF COVENANTS—PLEADING. 

In an action on a fire policy, where insured’s breach of the iron-safe 
clause was set up, replications averring that the insurer’s duly author- 
ized agents waived the breach are not subject to demurrer. 


(For other cases, see Insurance, Cent. Dig. 1554, 1626, 1628, 1629.) 


2. INSURANCE—FIRE INSURANCE—BREACH OF COVENANTS 
—WAIVER—JURY QUESTION. 

Where insured set up a waiver by the insurer of breach of conditions in 
a fire policy, insured has the burden of proof. 


(For other cases, see Insurance, Cent. Dig. § 1658.) 
a — INSURANCE — WAIVER— JURY QUES- 
T 2 


The disputed question of the authority of an agent of a fire insurance 
company to receive notice or waive breach of a condition of the 
policy is for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1743, 1748, 1761, 1767, 1770.) 


4. INSURANCE—FIRE INSURANCE—AGENTS. 

Fire companies may employ agents with general or limited authority as 
they may choose and as the nature of the business or the duties of 
the agency require. 

(For other cases, see Insurance, Cent. Dig. § 103.) 


8 INSURANCE—FIRE INSURANCE—BREACH OF CONDITIONS 
—WAIVER. 

Where a fire company before loss is notified of a forfeiture or breach of 
condition by the insured, it is the duty of the company to take some 
affirmative action notifying insured that a forfeiture will be claimed, 
or a waiver may be inferred; but, when notice is had only after the 
loss, a waiver cannot be inferred from mere silence, but some affirma- 
tive act, conduct, or declaration of the company, evidencing an intent 
to waive the forfeiture, is necessary to furnish basis for a claim of 
waiver. 

(For other cases, see Insurance, Cent. Dig. § 1027.) 


9. INSURANCE—FIRE INSURANCE—WAIVER OF FORFEITURE. 


A fire company cannot waive a ground of forfeiture until it knows such 


* Decision rendered, Feb. 1, 1917. 74 South. Rep. 63. 7 
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ground exists or is in possession of facts which if it pursued would 
result in knowledge of forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-997.) 


10. INSURANCE—FIRE INSURANCE—WAIVER OF FORFEITURE 


A mere soliciting agent of a fire company, having only authority to take 
applications for insurance, and not directly acting for the company 
in the adjustment of losses, cannot waive a forfeiture for breach of 
the iron-safe clause. 


11. INSURANCE—FIRE INSURANCE—WAIVER OF FORFEITURE 

Where the insured asserted a waiver of the forfeiture for his breach to 
comply with the iron-safe clause in a fire policy, testimony as to 
whether defendant's agent who was claimed to have waived the 
breach was acting within the apparent scope of his authority in at- 
tempting the adjustment of the loss, and whether his acts, declara- 
tions, and conduct amounted to a waiver of the forfeiture, is prop- 
erly admissible. 


(For other cases, see Insurance, Cent. Dig. 1555, 1687, 1688, 1699.) 


12. INSURANCE—ACTIONS—EVIDENCE. 


In an action on a fire policy by an assignee, where the issues raised by 
the pleadings were whether a forfeiture had been waived, the as- 
signee should not be interrogated as to the mode of the assignment; 
that matter being immaterial, the assignee having testified that he 
was the owner of the policy. 


(For other cases, see Insurance, Cent. Dig. 1555, 1687, 1688, 1699.) 
13. INSURANCE— FIRE INSURANCE—ACTIONS—MOTION FOR 
JURY. 


In an action on a fire policy, held, that it was a question for the ju 
whether the policy was one falling within Code 1907, §§ 4594, 4508, 
as amended by Acts 1911, p. 316, providing that where a contract of 
insurance is made by a company belonging to a tariff association there 
shall be added 25 per cent to the face of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1746, 1765.) 


15. INSURANCE—FIRE INSURANCE—ACTIONS—EVIDENCE. 


In an action on a fire policy where it was contended that 25 per cent 
should be added to the face of the policy under Code 1907, §§ 4594, 
4595, as amended by Acts 1911, p. 316, because the insurer was a 
member of an underwriters’ association, questions to the stamping 
clerk of the association as to whether he examined the rate of pre- 
miums to be charged on the policy in suit and stamped it, etc., are 
permissible. 


(For other cases, see Insurance, Cent. Dig. § 1696.) 


16. INSURANCE—FIRE POLICIES—ACTIONS — EVIDENCE—AD- 
MISSIBILITY. 

Under Code 1907, §§ 4594, 4595, as amended by Acts 1911, p. 316, pro- 
viding that, if at the time of making such insurance contract or 
policy of insurance or subsequently before the time of trial the in- 
surer belonged to or was a member or in any way connected with any 
tariff association or such like thing by whatever name called, or had 
made any agreement or understanding with any other person en- 
gaged in the business of insurance as to the rate of premiums to be 

charged, 25 per cent shall be added to the face of the policy, an insur- 

ance company while penalized for belonging to a tariff association is 
not penalized for the doing of only an incidental thing, such as cor- 
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responding with a tariff association about a matter not connected 
with its policies or rates; the purpose of the statute being to prevent 
the formation of associations for the fixing of rates. 


(For other cases, see Insurance, Cent. Dig. §§ 34, 35.) 


17. INSURANCE—FIRE INSURANCE—ACTIONS—EVIDENCE. 


In an action on a fire policy, it is not error to allow plaintiff to show how 
and when the fire was communicated to his property from other or 
adjacent buildings. 


(For other cases, see Insurance, Cent. Dig. §§ 1689, 1690, 1694.) 


20. INSURANCE—ACTION ON POLICY—PROVINCE OF JURY— 
DIRECTED VERDICT. 


In an action on a fire policy, where there was evidence tending to make 
out a case for plaintiff, general affirmative charges are properly re- 
fused. 


21. INSURANCE — FIRE POLICIES—ACTIONS — INSTRUCTIONS 
—PROOF. 


In an action on a fire policy, where forfeiture for breach of the iron-safe 
clause was relied on and insured filed replications asserting a 
waiver of the breach, the refusal of a requested charge, that the burden 
of proof was on insured to satisfy the jury of the proof of matters 
set up as a waiver, and that unless reasonably satisfied from the evi- 
dence that insured had proven one of the replications verdict should 
be for defendant, was not error; the instruction being misleading as 
to what burden of proof the law imposed on insured to establish the 
waiver. 


(For other cases, see Insurance, Cent. Dig. § 1777.) 


22. INSURANCE— FIRE POLICIES—ACTIONS — INSTRUCTIONS. 

Where insured relied on waiver of a breach of a condition in the policy, 
requested charges that, in order to constitute a waiver, such waiver 
must have been made by defendant or by an agent duly authorized or 
by an agent with authority to make such waiver, are properly refused 
tending to mislead the jury, where the agent had ostensible or ap- 
parent authority to waive the forfeiture. 


(For other cases, see Insurance, Cent. Dig. § 1777.) 


23. INSURANCE—FIRE POLICIES—ACTIONS—INSTRUCTIONS— 
REFUSAL. 

In an action on a fire policy, where insured relied on waiver by the agents 
of insurer who attempted to adjust the loss, refused charges that, if 
insurer had left the matter of adjustment to an adjustment bureau, 
no act of any other agent of the insurer unless expressly authorized to 
make such waiver would be sufficient to constitute a waiver, were 
erroneous disregarding the ostensible or apparent authority of the 
agent. 


(For other cases, see Insurance, Cent. Dig. § 1777.) 


24. INSURANCE—FIRE INSURANCE—ACTION S—INSTRUC- 
TIONS. 

In such case, the charge was properly refused as subjecting the insured to 
secret agreements that might have subsisted between the insurer and 
the adjustment bureau. 

(For other cases, see Insurance, Cent. Dig. § 1777.) 


Appeal from City Court of Birmingham; H. A. Sharpe, Judge. 
Action by I. A. Kronenberg, as assignee, against the Southern States 
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Fire Insurance Company of Birmingham, upon a fire insurance policy. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Tillman, Bradley & Morrow and P. P. Waldrop, all of Birmingham, 
for Appellant. 


Samuel B. Stern and John T. Glover, both of Birmingham, for Ap- 
pellee. 


SOWELL vs. LONDON ASSUR. CORP. (Civ. 1798.)* 
(District Court of Appeal, First District, California.) 


2. INSURANCE—FIRE INSURANCE—WAIVER OF CONDITIONS 
OF POLICY—SOLE OWNERSHIP OF PROPERTY. 

The approval by a fire insurance company through its general agent of 
the transfer of a policy to the buyer of the property with full knowl- 
edge of the ownership of the property by the vendor, and of the 
vendor’s outstanding contract of sale with a third person at the time 
of the deed and assignment to the assignee of the policy, amounted 
to a waiver of those conditions of the policy, respecting the title to 
the property, which required sole ownership in the insured. 

(For other cases, see Insurance, Cent. Dig. § 986.) 


Appeal from Superior Court, Fresno County; George E. Church, 
Judge. 


Action by L. B. Sowell against the London Assurance Corporation. 
From a judgment for plaintiff, and an order denying new trial, defendant 
appeals. Judgment and order affirmed. 


H. A. Thornton, of San Francisco, for Appellant. 
Gallaher & Aten, of Fresno, for Respondent. 
* Decision rendered, Dec. 30, 1916. 163 Pac. Rep. 242. 


NAPIER vs. STRONG. (No. 7543.)* 
(Court of Appeals of Georgia, Division No. 2.) 


4. INSURANCE—TRANSFER OF PROPERTY—BREACH OF CON- 
TRACT—EVIDENCE. 


The evidence warranted the verdict, and the judge did not err in over- 
ruling the motion for new trial. 


(For other cases, see Insurance, Cent. Dig. § 490.) 


* Decision rendered, Feb. 16, 1917. 91 S..E. Rep. 579. Syllabus by - 
Court. 
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(Additional Syllabus by Editorial Staff.) 


6. INSURANCE—TRANSFER OF POLICY—REPRESENTATION— 
RELIANCE. 

If, when the sale of an insurance policy was effected on the sale of house, 
the vendor by her agent stated that the unexpired term extended for 
four and one-half years, and accepted payment on that basis, the 
purchaser might rely upon the statements as forming an integral part 
of the contract of purchase, where the policy was in the vendor's 
possession. 


(For other cases, see Insurance, Cent. Dig. § 490.) 


8. INSURANCE — TRANSFER OF POLICY—ACTION FOR DAM- 
AGES. 

In an action for damages for the breach of a contract relating to an insur- 
ance policy bought of defendant on sale of a house, the fact that 
policy appeared to be canceled and returned to the vendor prior to 
the expiration of its represented continuance, did not affect her lia- 
bility, where she not only inadvertently retained the returned pre- 
mium, but failed to notify the plaintiff of the cancellation. 


(For other cases, see Insurance, Cent. Dig. § 490.) 


Error from City Court of Macon; Robt. Hodges, Judge. 
Suit by Mrs. M. L. Strong against Mrs. D. S. Napier. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


Ryals & Anderson, of Macon, for Plaintiff in Error. 
E. C. Powers and W. D. McNeil, both of Macon, for Defendant in 


Error. 


PEOPLE’S BANK OF MANSFIELD vs. INSURANCE CO. 
OF NORTH AMERICA. (No. 273.)* 


(Supreme Court of Georgia.) 


1. INSURANCE—PAYMENT TO CREDITOR—SUBROGATION. 

Where one borrows money, and secures the payment thereof by deed, and 
insures the house on the land conveyed by the deed, with loss payable 
to the creditor, and the insurance policy provides for subrogation pro 
tanto, and the house is burned, after which the insurance company 
pays the creditor the amount of the debt, taking a transfer of the 
debt and the security, the insurance company is subrogated to the 
rights of the grantee in the security deed to the extent of the debt 
paid. 

(For other cases, see Insurance, Cent. Dig. §§ 1509, 1515, 1516.) 

2. INSURANCE—WAIVER OF CONDITION OF POLICY—PAROL 
EVIDENCE. 

Where, in violation of the terms of a fire insurance policy, the insured 
afterwards procured additional insurance, parol evidence is inadmis- 


* Decision rendered, Feb. 16, 1917. 91 S. E. Rep. 684. Syllabus by the 
Court. 
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sible to show that the company assented to the additional insurance 
and waived the provisoin in the policy prescribing the conditions 
thereof. 


(For other cases, see Insurance, Cent. Dig. § 1018.) 


Error from Superior Court, Newton County; C. W. Smith, Judge. 

Proceeding on mortgage fi. fas. by the People’s Bank of Mansfield 
against L. R. Sams, in which the Insurance Company of North America 
filed a claim to the property. Directed verdict for claimant, and the 
People’s Bank of Mansfield excepts and brings error. Affirmed. 


Rogers & Knox, of Covington, for Plaintiff in Error. 
Smith, Hammond & Smith, of Atlanta, and C. C. King, of Covington, 
for Defendant in Error. 


CUBBAGE vs. STANDARD FIRE INS. CO. OF IOWA. 
(No. 30874.)* 


(Supreme Court of Iowa.) 


INSURANCE — REFORMATION —FRAUD OR MISTAKE — WAR- 
RANTY IN FIRE POLICY. 

Reformation after loss of fire policy issued by defendant, by cancellation 
of warranty prominently stamped thereon in ink, that a certain other 
company had a policy on the property, will not be granted on the 
ground of fraud or mistake, plaintiff being informed by correspond- 
ence that defendant required such a warranty, and the policy not being 
sent till after repeated requests on plaintiff, not complied with, for 
names of companies to put in the warranty, and the retention of the 
policy without examination as to warranty and acceptance or rejec- 
tion being attributable to plaintiff’s negligence. 


(For other cases, see Insurance, Cent. Dig. §§ 266, 269.) 


Appeal from District Court, Lee County; W. S. Hamilton, Judge. 
Suit to reform a policy of insurance and for judgment thereon. On 
hearing the petition was dismissed, and plaintiff appeals. Affirmed. 


Read & Read, of Des Moines, for Appellant. 
William C. Howell, of Keokuk, for Appellee. 


* Decision rendered, Mar. 13, 1917. 161 N. W. Rep. 650. 


i 


MOHLER vs. GUARANTEE HAIL ASS’N Ev At. 
(No. 30607.)* 


(Supreme Court of Iowa.) 


1. INSURANCE — CANCELLATION OF POLICY—FRAUD—IN- 
DUCEMENT. 


Proof of fraud alone is not sufficient to require cancellation of a policy 
issued by a mutual hail insurance company to plaintiff, but it must 


* Decision rendered, Feb. 19, 1917. 161 N. W. Rep. 451. 
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appear from the record that the fraudulent representations were the 
inducement to and brought about the act complained of, and that 
plaintiff would not have made application for membership were it 
not for the fraudulent representations. 


(For other cases, see Insurance, Cent. Dig. §§ 534-536.) 


2. INSURANCE—H AIL INSURANCE—CANCELLATION OF 
POLICY—DEMAND. 


Where a policy of hail insurance was issued to plaintiff on April 14, 1911, 
by defendant mutual hail insurance company, and on June 11, 1911, 
plaintiff ordered its cancellation, the demand was timely, although the 
policy reserved the right in the officers to decline to cancel during the 
months of June, July, and August, in view of fact that no losses for 
which the plaintiff was liable by virtue of his membership had oc- 
curred at the time of the demand. 


(For other cases, see Insurance, Cent. Dig. §§ 534-536.) 


3. INSURANCE—HAIL INSURANCE—CANCELLATION OF 
POLICY—DEMAND. 

In such case, where suit was begun on May 7, 1913, after demand for can- 
cellation in June, 1911, plaintiff was not guilty of laches, nor estopped 
from claiming fraud. 


(For other cases, see Insurance, Cent. Dig. § 537.) 


4. INSURANCE— HAIL INSURANCE—CANCELLATION OF 
POLICY—DEMAND. 


If policy of hail insurance issued by a mutual company was voidable for 
fraud the applicant for membership could rescind at any time, and 
was not bound by conditions of the policy as to manner of cancella- 
tion or payment of assessments made. 


(For other cases, see Insurance, Cent. Dig. §§ 534-536.) 


Appeal from District Court, Linn County; Milo P. Smith, Judge. 

“Not to be officially reported.” 

Action to cancel a certificate of insurance in a mutual hail insurance 
company, on the ground of fraud. Decree for the plaintiff below. De- 
fendants appeal. Affirmed. 


Deacon, Good, Sargent & Spangler, of Cedar Rapids, for Appellants. 
Rickel & Dennis, of Cedar Rapids, for Appellee. 


CRANDON er aL. vs. HOME INS. CO. (No. 20665.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—FIRE INSURANCE —IRON-SAFE CLAUSE—DE- 
FAULT—EFFECT. 

Where a fire insurance policy covering a business building and a stock of 
merchandise contains a clause reciting that the assured agrees to 
make an annual inventory and to keep a set of books showing a com- 


* Decision rendered, Feb. 10, 1917. Rehearing denied, Mar. 16, 1917. 
163 Pac. Rep. 458. Syllabus by the Court. 
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plete record of the business transacted, including purchases, sales, 
and shipments, and that such inventory and books shall be securely 
locked in a fireproof safe at night, and at all times when the store is 
not open for business, and that on a failure to produce such inven- 
tory and books for the inspection of the company, the policy “shall 
become null and void, and such failure shall constitute a perpetual 
bar to any recovery thereon,” a failure to keep such inventory and 
books in a fireproof safe at night, whereby they are destroyed by fire, 
will ordinarily bar a recovery on the insurance policy. 


(For other cases, see Insurance, Cent. Dig. § 853.) 


a ae INSURANCE—IRON-SAFE CLAUSE— 
WAIV 


Where a py Soe occurs under the circumstances suggested in syllabus 1, 
the insurance company does not waive the “fireproof safe” clause by 
inviting the assured to meet defendant’s adjuster in a town ten 
miles away for the purpose of settlement, nor by offering to pay 50 
per cent of the loss notwithstanding the breach of the “fireproof safe” 
clause of the policy, nor by retaining the entire premium which had 
been paid to insure both the store building and the merchandise, 
there being no dispute about the insurance company’s liability for the 
insurance on the building. 

(For other cases, see Insurance, Cent. Dig. §§ 1040-1056, 1058-1070, 1078- 
1082.) 


Appeal from District Court, Neosho County. 

Action by R. C. Crandon and W. W. Crandon, partners, etc., against 
the Home Insurance Company. Judgment for plaintiffs, and defendant 
appeals. Reversed and remanded, with instructions to modify judgment 
by reducing it to the sum of $1,200 


Fyke & Snider, of Kansas City, Mo., for Appellant. 
Cline & Stratton, of Erie, for Appellees. 


ROBERTSON er at. vs. RIDENOUR-BAKER GROCERY 
CO. (No. 20726.)* 


(Supreme Court of Kansas.) 


1. so: alias ASSIGNMENT OF POLICY—EVI- 
ENCE. 


A written order signed by the holder of an insurance policy after a loss 
thereunder has been sustained, which is addressed to the local agent of 
the insurance company issuing the policy and which directs the pay- 
ment of the loss to a third party, is competent evidence of an equi- 
table assignment of the claim of the insured under such policy; and 
where it is shown that the order was executed in payment of a pre- 
existing indebtedness of the insured, it will constitute an equitable 
assignment of his interest in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1455-1458, 1483, 1485.) 


é * Decision rendered, Mar. 10, 1917. 163 Pac. Rep. 655. Syllabus by the 
ourt. 
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Appeal from District Court, Wyandotte County. 

Action by: W. H. Robertson against M. J. Robertson, with garnish- 
ment against the American Insurance Company, which impleaded the 
Ridenour-Baker Grocery Company. Judgment for the Ridenour-Baker 
ponent Company, and W. H. Robertson and M. J. Robertson appeal. 
Affirmed. 


D. J. Maher, of Kansas City, Kan., for Appellants. 
L. C. True, of Kansas City, Kan., and Stubbs & Stubbs and C. A. 
Capron, all of Kansas City, Mo., for Appellee. 


~-—-——_ ~ eq —_——— — 


PERRIN er au. vs. STUYVESANT INS. CO.* 


(Supreme Court of Louisiana.) 


1. INSURANCE—FIRE INSURANCE—INTEREST. 


Under fire policy conditioned to be void if interest of insured was other 
than unconditional and sole ownership, insured could not recover for 
a loss if at the time of issuing the policy and for some time there- 
after the title stood in the state under tax sale, though the sale was 
subject to redemption. 


(For other cases, see Insurance, Cent. Dig. §§ 613, 614.) 

2. INSURANCE—FIRE INSURANCE—CONTRACTS—CONSTRUC- 
TION. 

A fire insurance contract must be enforced as written. 

(For other cases, see Insurance, Cent. Dig. § 294.) 


Appeal from Eighth Judicial District Court, Parish of Catahoula; 
Riley J. Wilson, Judge. 

Action by Mrs. C. B. Perrin and husband against the Stuyvesant In- 
surance Company. Judgment for plaintiffs, and defendant appeals. Judg- 
ment set aside, and suit dismissed. 


M. M. Boatner, of New Orleans, and M. C. Thompson, of Winns- 
boro, for Appellant. 


R. M. Taliaferro and S. R. Holstein, both of Harrisonburg, and Per- 
rin & Perrin, of Jena, for Appellees. 


~ * Decision rendered, Jan. 15, 1917. Rehearing denied, Feb. 12, 1917. 74 
South. Rep. 110. Syllabus by Editorial Staff. 


——~—~--90 = 


VOGELSTEIN ev aL. vs. ATHLETIC MINING CO. ET AL. 
(No. 1817.)* 
(Springfield Court of Appeals. Missouri.) 


2. INSURANCE— FIRE INSURANCE—SUBJECTION TO JUDG- 
MENT LIEN. 


Where a mining company purchased the mill and machinery of a com- 
pany against which judgments had been rendered which were liens 


* Decision rendered, Feb. 14, 1917. Rehearing denied, Mar. 3, 1917. 192 
S. W. Rep. 70. 
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on the fixtures, the mining company had an insurable interest in the 
property, and the fund derived from the insurance was not subject 
to the lien of the judgments, and did not stand in their stead. 


(For other cases, see Insurance, Cent. Dig. §§ 150, 1441.) 


3. INSURANCE—RIGHT TO PROCEEDS—PROPERTY SUBJECT 
TO LIEN. 

Where a mining company, which had purchased a mill and machinery sub- 
ject to judgment liens, executed a deed of trust to secure its bonds, 
the deed of trust providing that it was made “subject only to the 
prior lien of the judgments,” such provision was inserted to give no- 
tice of the liens to the purchasers of the bonds, not to subject insur- 
ance on the property to the judgments. 


(For other cases, see Insurance, Cent. Dig. § 1441.) 


Appeal from Circuit Court, Jasper County, Division No. 2; David 
E. Blair, Judge. 

Suit by L. Vogelstein and others, partners composing the firm of L. 
Vogelstein & Co., against the Athletic Mining Compatiy and others. From 
a judgment for plaintiffs for a limited amount plaintiffs appeal. Judg- 
ment reversed, and cause remanded. 


White, Hackney & Lyons, of Kansas City, and H. W. Blair, of Webb 
City, for Appellants. 

Hugh Dabbs, of Joplin, and A. G. Young, of Webb City, for Re- 
spondent. 


VAN RODEN ws. STRAUSS.* 
(Supreme Court of New Jersey.) 


INSURANCE—FIREMEN’S RELIEF ASSOCIATION—PENALTIES 
—POWER OF DISTRICT COURT 

The act of 1885 (2 Comp. St. 1910, p . 2446) requiring the payment of a 
percentage on premiums sseiinek by foreign fire insurance compa- 
nies for the benefit of Firemen’s Relief Associations does not author- 
ize the court of common pleas to impose the penalty or forfeiture 
therein provided for or to enter a judgment for damages by sum- 
mary proceedings. 


(For other cases, see Insurance, Cent. Dig. §§ 34, 35.) 


Certiorari to Court of Common Pleas, Bergen County. 

Proceeding by James Van Roden for the East Rutherford Firemen’s 
Relief Association against Milton D. Strauss. Judgment against defend- 
ant for $500 damages and he brings certiorari. Reversed. 

ae November term, 1916, before Swayze, Minturn, and Kal- 
isch, JJ. 


A. C. Streitwolf, of New Brunswick, for Prosecutor. 
Campbell & DeTurck, of Hackensack, for Respondent. 


os Decision rendered, Feb. 21, 1917. 99 Atl. Rep. 913. Syllabus by the 
ourt. 
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GREGAN vs. NORTHWESTERN NAT. INS. CO. oF Mit- 
WAUKEE, WIs.* 
(Supreme Court of Oregon.) 


2. INSURANCE—REFORMATION OF FIRE POLICY—MISTAKE. 


Where the vendee under an executory contract for the sale of land bar- 
gained and paid for a policy of fire insurance which would protect his 
interest as vendee, but the policy, thoughtlessly and by oversight of 
the insurer’s authorized agent, was written in a form requiring abso- 
lute ownership in the insured, the latter was entitled to have the 
policy reformed in equity after loss to protect him, though he had 
not read the policy, and though the form of fire policies is statutory, 
the mistake being mutual, and fire policies being still subject to re- 
form in equity, at least in the provisions which local agents are au- 
thorized to supply and modify. 


(For other cases, see Insurance, Cent. Dig. § 268.) 


3. INSURANCE—INTEREST ON DECREE. 

In suit to reform a policy of fire insurance, wherein plaintiff secured 
reformation, and also judgment for the face of the policy, interest 
should run only from the date of the decree in the lower court. 

(For other cases, see Insurance, Cent. Dig. § 1494.) 


Department 2. Appeal from Circuit Court, Multnomah County; H. 
H. Belt, Judge. 

Suit by William M. Gregan against the Northwestern National Insur- 
ance Company of Milwaukee, Wis. From a decree for plaintiff, defendant 


appeals. Decree modified and affirmed. 
* Decision rendered, Mar. 13, 1917. 163 Pac. Rep. 588. 





CAMDEN WHOLESALE GROCERY vs. NATIONAL FIRE 
INS. CO. or HartForp, Conn., ET. AL. (No. 9635.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE—ACTION ON POLICY—INTEREST OF PLAIN- 
TIFF—EVIDENCE—SUFFICIENCY. 


In an action on a fire policy, evidence that the insured conveyed the prop- 
erty and assigned the policy to plaintiff, but reserved the right to 
repurchase the property within one year and did not deliver the as- 
signed policy to plaintiff, held to justify the inference that the insur- 
ance would only be operative during the time the vendor had the 
right to exercise his option, and that after that plaintiff had no in- 
terest in the policy. 


2. INSURANCE—CONSTRUCTION OF POLICY—EXISTING 
STATUTE. 

Where Civ. Code 1912, § 2719, providing that statements in application for 
insurance shall not prevent recovery before jury in case of loss and 


* Decision rendered, Mar. 12, 1917. 91 S. E. Rep. 732. 
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“provided” after the expiration of sixty days an insurer shall be 
estopped to deny the truth of a statement in an application for fire 
insurance which was accepted, except for fraud in making the applica- 
tion, was in existence when policy of insurance was issued, the pro- 
visions of the policy must be construed as if the section had been 
incorporated therein. 


(For other cases, see Insurance, Cent. Dig. § 312.) 


3. INSURANCE—FIRE INSURANCE—FORFEITURE—OTHER ExX- 
ISTING INSURANCE. 

Under Civ. Code 1912, § 2719, where a fire policy, providing that it would 
be void if the insured then had or should thereafter procure other in- 
surance, whether valid or not, on property covered in whole or in 
part by the policy, was issued upon property already insured, and it 
is not alleged that there was fraud in making application, or that the 
statement in the application upon which the policy was issued was 
denied within sixty days, the policy was valid, and the court erred in 
granting nonsuit based upon that fact. 


(For other cases, see Insurance, Cent. Dig. §§ 660-669.) 


4. INSURANCE—FIRE INSURANCE—FORFEITURE—STATUTE. 


Under Civ. Code, 1912, § 2719, where a fire policy, providing that if the 
subject of insurance be personal property the policy would be void if 
the property be or become incumbered by a chattel mortgage, was 
issued on personal property incumbered by a chattel mortgage, but 
it is not alleged that the application was fraudulent or that there was 
a denial of the truth of the statement in the application upon which 
the policy was issued within sixty days, the policy was valid. 

(For other cases, see Insurance, Cent. Dig. §§ 639-645.) 


5. INSURANCE—FIRE INSURANCE—FORFEITURE—OTHER 
SUBSEQUENT INSURANCE. 

Where fire policy provided that it would be void if the insured thereafter 
procured any other contract of insurance whether valid or not, the 
action of the insured in thereafter procuring another policy of insur- 
ance on the same property worked a forfeiture of the first policy. 

(For other cases, see Insurance, Cent. Dig. § 856.) 


6. INSURANCE—WAIVER OF FORFEITURE—EVIDENCE—BUR- 
DEN OF PROOF. 

Where the acts of an insured under a policy worked a forfeiture of the 
policy under its terms, it was incumbent upon the insured to show a 
waiver of the forfeiture. 


(For other cases, see Insurance, Cent. Dig. § 1658.) 


Appeal from Common Pleas Circuit Court of Kershaw County; John 
S. Wilson, Judge. 

Actions by the Camden Wholesale Grocery Company against the 
National Fire Insurance Company of Hartford, Conn., and the Home 
Insurance Company of New York. From a judgment of nonsuit, the 
plaintiff appeals. Judgment affirmed as to the action against the National 
Fire Insurance Company, and reversed and new trial granted as to the 
Home Insurance Company. 


L. A. Wittkowsky, of Camden, for Appellant. ; 
Osborne, Cocke & Robinson, of Charlotte,; and L. T. Mills, of Cam- 
den, for Respondents. 
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MERCHANTS’ RECIPROCAL UNDERWRITERS OF 
DALLAS vs. FIRST NAT. BANK OF CANADIAN 
ET AL. (No. 1119.)* 


(Court of Civil Appeals of Texas. Amarillo.) 


1. INSURANCE—ACTION ON POLICY—EVIDENCE~— SUFFI- 
CIENCY. 

In an action on a fire policy, testimony of a witness held not to show that 
defendant company complied with Acts 33d Leg. c. 109, authorizing 
contracts between individuals, firms, or corporations providing indem- 
nity between each other for fire loss. 


4. INSURANCE—ACTIONS ON POLICIES—PLEADING. 


That suit was instituted against defendant by name, alleging that it was 
doing an insurance business in the state of Texas, with an office and 
place of business in Dallas County, Tex., in the city of Dallas, with 
a person named as manager and attorney, upon whom service could 
be had was sufficient to show a legal liability by a legally existing 
association. 


(For other cases, see Insurance, Cent. Dig. §§ 1575, 1584.) 


5. INSURANCE—ACTIONS ON POLICIES—UNORGANIZED COM- 
PANY. 


If defendant reciprocal insurance association was not organized under 
Acts 33d Leg. c. 109, and issued a policy when the law did not author- 
ize it to do business, those acting in its name might be personally liable 
and should be sued individually at their places of residence, since a 
partnership cannot sue or be sued as such, but actions must be 
brought by and against the members of the partnership. 


(For other cases, see Insurance, Cent. Dig. § 123.) 


6. INSURANCE—AC TION S—VENUE—AGREEMENT FIXING 
VENUE. 

In view of Rev. St. 1911, art. 1911, authorizing an agreement to fix the 
venue of an action in a particular county, a provision in a power of 
attorney and agreement for the formation of a reciprocal fire insur- 
ance association that all suits on policies shall be brought in the county 
where the offices and business of the association are located was rea- 
sonable, and while the fact that a suit is instituted in a county other 
than that agreed upon will not defeat the policy or be a defense in 
bar of recovery thereon, upon a plea of privilege the agreement will be 
enforced by changing the venue. 

(For other cases, see Insurance, Cent. Dig. §§ 1530-1534, 1536-1539.) 


7. INSURANCE—ACTION ON POLICY—EVIDENCE—BURDEN OF 
PROOF. 

Where defendant reciprocal insurance association established its domicile 
and an agreement that actions against it on policies should be brought 
only in such domicile it then devolved upon the plaintiff to show that 
defendant was not such an organization as could then do business at 
that place or any other under the laws of the state. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1649.) 
* Decision rendered, Feb. 21, 1917. 192 S. W. Rep. 1098. 
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8. INSURANCE—ACTIONS — VENUE—RESIDENCE OF DEFEND- 
ANT—ASSIGNMENT AS AFFECTING VENUE. 


In view of Rev. St. 1911, art. 1830, subd. 4, providing that the assignment 
of a chose in action will not entitle the subsequent holder to institute 
suit thereon in any other county than that in which the suit could 
have been prosecuted if no assignment had been made, the fact that 
a fire insurance policy had been assigned did not give the assignee 
the right to institute suit in a county other than that specified by the 
agreement of the assignor. 


(For other cases, see Insurance, Cent. Dig. §§ 1536-1539.) 


Appeal from Hemphill County Court; J. L. Jennings, Judge. 

Suit by the First National Bank of Canadian and others against the 
Merchants’ Reciprocal Underwriters of Dallas. Judgment for plaintiffs, 
and defendant appeals. Reversed and remanded. 


Fisher & Palmer, of Canadian, and Lively & Goggans, of Dallas, for 
Appellant. 
Hoover & Dial, of Canadian, for Appellees. 
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MARINE. 


UNITED STATES DISTRICT COURT. 


D. OREGON. 


THE INDRAPURA. (No. 4757.)* 


3. INSURANCE—MARINE INSURANCE—CAUSE OF LOSS—DE- 
VIATION—EFFECT OF CUSTOM AND USAGE. 

Such act of the vessel, being customary, and not a deviation, did not affect 
the right of the charterer to recover on a policy insuring its freight. 

(For other cases, see Insurance, Cent. Dig. §§ 722-737; Dec. Dig. § 314.) 


In Admiralty. Suit by the British & Foreign Marine Insurance Com- 
pany, Ltd., against the Portland & Asiatic Steamship Company, the steam- 
ship Indrapura, the Indrapura Steamship Company, Ltd., claimant, in 
which the Oregon-Washington Railroad & Navigation Company intervened. 
Decree for respondents, and on cross-libel for the Portland & Asiatic 
Steamship Company against libelant. 


Andros & Hengstler, of San Francisco, Cal., for Libelant. 

Bauer & Greene and A. H. McCurtain, all of Portland, Ore., for the 
Indrapura and Indrapura S. S. Co. 

Arthur C. Spencer and C. E. Cochran, both of Portland, Ore., for 
Portland & Asiatic S. S. Co. and Oregon-Washington R. & Nav. Co. 


Wo verton, D. J. 

What has previously been determined on exceptions to the libel 
in this case I find no occasion for amending or modifying. By 
averment in the libel it appears that the steamship Indrapura was 
put in dry dock without maritime necessity therefor. Contro- 
verting this averment, two of the respondents answer that it is 
true the Indrapura was put into dry dock with a partial cargo on 
board, but that this was done in pursuance of a usage and custom 
which was general as to the port of Hong Kong and the ports of 
the Orient and of the world, and that such usage and custom, as 
it respects the port of Hong Kong, has its basis upon the con- 
ditions that prevail and have prevailed for a great length of time 
relating to the shipment and transshipment of cargo. The sole 
question that now arises is, what effect such usage and custom, 
if it exists, has as it respects the bills of lading or the policy of 
insurance of freight by the British & Foreign Marine Insurance 
Company. This question is not dominated in the least particular 
by the former opinion of this court on the exceptions to the 
libel. 

Pertaining to the question of fact as to whether the alleged 
usage and custom exists, I am persuaded that it does, and that 
it has so existed for a long period of time as it relates to the 


* Decision rendered, Dec. 18, 1916. 238 Fed. Rep. 853. 
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port of Hong Kong; but the proofs are inadequate to show that 
it exists in the Orient generally or in other ports of the world. It 
was the common practice in the transshipment of cargo for ships 
to discharge in the stream upon lighters, and then reload from 
the lighters into ships for carrying the cargo forward on the 
voyage. There are other means of discharging cargo for trans- 
shipment, namely, by discharging on wharves, or “go-downs,” as 
they are called, such cargo being taken from these places of 
deposit for carriage to destination; but the transshipment is 
generally accomplished through means and by use of lighters, as 
above indicated. The facilities for placing vessels in dry dock at 
the port are or were at the time inadequate for prompt service, 
and vessels were required to bide their turn when found con- 
venient and necessary that they should go into dry dock. 

Shortly prior to the docking of the Indrapura in the present 
instance, she had come into port from Portland with cargo. This 
she had unloaded. Immediately prior to going into dry dock, she 
took on from lighters a partial cargo, consisting of jute and 
gunnies, some 200 tons in weight, and some other light materials. 
She had been in dry dock, the third engineer says, six months 
before, but the captain says about February, 1902, which would 
have been nine months before; the charter party requiring that 
she be docked at least every six months. For two or three reasons 
it was necessary that she go into dry dock again. One, to have 
her hull scraped and painted; another, that her British passenger 
license had expired, and, according to the requirements of the 
British Board of Trade, a survey was necessary before issuing a 
new passenger certificate ; and, still another, that a Lloyd’s survey 
was required at the time for her proper classification before pro- 
ceeding on her voyage back to Portland. 

Although the captain objected to taking the cargo on board 
before docking, even to the extent of protesting, for the reason 
that he “did not care about accepting the responsibility of in- 
flammable cargo being on board of the ship any longer than 
necessary,” Mr. Allan Cameron, the general agent for the Port- 
land & Asiatic Steamship Company, directed him to proceed, 
and he did so. Cameron denies that there was definite objection 
on the part of the captain to taking on the partial cargo; 
but in this it appears he is mistaken, for the chief officer sup- 
ports the captain’s statement. Cameron’s reasons for taking on 
the cargo before docking were that otherwise storage elsewhere 
would have been necessary, and the ship would have been sub- 
jected to charges therefor. 

Now, as to the usage and custom. A number of reliable wit- 
nesses, all of whom were in position to know whereof they de- 
posed, have testified to its existence at the port of Hong Kong at 
the time and for many years prior thereto. These consist of 
Armsden, the chief engineer of the Indrapura, Hollingsworth, 

Vol. XLIX—39. 





596 Insurance Law Journal, Vol. 49. { May, 1917. 


the captain, and Cameron, the general agent of the Portland & 
Asiatic Steamship Company; also of Raphael Solomon Judah, of 
the Colony of Hong Kong, and head of the shipping department 
of David Sassoon & Co., Limited; Charles Adolphe Henri 
Westerburger, shipping manager in the firm of Arnhold, Kar- 
berg & Co.; Charles Montague Ede, general manager of the 
Union Insurance Society of Canton, Limited, and of the China 
Traders’ Insurance Company, both marine insurance companies ; 
Edbert Ansgar Hewett, superintendent in Hong Kong of the 
Peninsular & Oriental Steam Navigation Company; Douglas 
William Craddock, general traffic agent to the Canadian Pacific 
Railway Company; Frederick Joseph Halton, agent of the Pacific 
Mail Steamship Company; and Thomas Arthur, a member of 
the firm of Goddard & Douglas, marine surveyors, and sur- 
veyors to practically all the local insurance companies. 

True, some of these witnesses testify respecting the practice of 
their own companies, such as Judah, of David Sassoon & Co., and 
Craddock, of the Canadian Pacific Railway Company; but their 
testimony is strongly corroborative of the general practice and 
custom prevailing at Hong Kong, as unequivocally asserted by 
the other witnesses. The question propounded to these witnesses 
as to the custom was somewhat stereotyped, and perhaps called 
for a conclusion, and not the fact; but subsequent questions suc- 
ceeded in bringing out in a fair way the real conditions and 
practice prevailing at Hong Kong. The reason generally given 
for such dockage with partial cargo is very well exemplified by 
the answer of Judah, as follows :— 

“It is much safer, so far as cargo is concerned, to dry-dock 
the vessel with so much cargo as she may happen to have on 
board, as much less risk of damage by breakage, loss, theft, bad 
handling, fire, and rain is run by following this course than if 
the cargo were unloaded. This course saves double handling and 
its attendant risks, and it also saves the great danger of open 
lighterage, with its great risk of damage by fire and water. In- 
surance companies run less risk of loss when cargo is taken into 
drydock than when it is unloaded.” 

From all this testimony I am firmly persuaded that in Novem- 
ber, 1902, and for many years prior thereto, a general usage and 
custom existed and prevailed at the port of Hong Kong for ves- 
sels to go into dry dock with partial cargo, for the purpose of 
survey, and for cleaning and painting the hulls, and for ascer- 
taining whether they were seaworthy to enter upon further 
voyages. 

[1] Custom and usage to be available for any purpose should 
be well defined and established by clear and convincing proofs, so 
that henceforth there can scarcely be a doubt of its actual ex- 
istence. Such, however, I deem to be the effect of the proofs 
here adduced. Itis never proper to resort to any usage or custom 
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to control or vary the positive stipulations of a written contract, 
nor, a fortiori, in order to contradict them. The Reeside, 20 
Fed. Cas. No. 11,657; De Witt vs.Berry, 134 U. S. 306, 312, 
10 Sup. Ct. 536, 33 L. Ed. 896. 

But, while usage or custom is never admissible to subvert 
settled rules of law, nor to contradict, modify, or explain that 
which is plain and unambiguous in contracts, it nevertheless has 
a proper and well settled office and function in trade, which is 
to ascertain and explain the meaning and intention of parties to 
contracts, whether written or parol, where this cannot be done 
without the aid of extrinsic evidence. Such evidence is ad- 
missible on the theory that the parties knew of the custom or 
usage when they entered into contractual relations, and pre- 
sumably contracted with reference to it. Barnard vs. Kellogg, 
10 Wall. 383, 19 L. Ed. 987; Robinson vs. United States, 13 
Wall. 363, 20 L. Ed. 653. Hence it was said in Hostetter vs. 
Park, 137 U. S. 30, 40, 11 Sup. Ct. 1, 4 (34 L. Ed. 568.) :— 


“It is well settled that parties who contract on a subject-matter 
concerning which known usages prevail incorporate such usages 
by implication into their agreements, if nothing is said to the 
contrary.” 


This case had its origin in an alleged deviation, the facts being, 
as found by the Circuit Court, from which the appeal was prose- 
cuted, that the towboat Iron Mountain, having in tow several 
barges, among which was Ironsides No. 3, with partial cargo 
aboard, left Pittsburg, bound for New Orleans, and arrived 
safely at Mt. Vernon, Ind. At that point the towboat detached 
from her fleet Ironsides No. 3, and proceeded up stream to certain 
piles, where some corn was taken aboard. From there the barge 
was towed across the river, and took on corn at two landings on 
the Kentucky side; the ,second being what was known as 
Whitmon’s Landing. While backing out from Whitmon’s Land- 
ing the barge sank, with total loss of cargo. The respondents 
justified their action in detaching the barge and proceeding to 
other points on the ground that it was in accordance with the 
usage and custom of trade and navigation on the Ohio and Mis- 
sissippi rivers. The usage and custom being proven, this was 
sustained as a valid defense to the deviation alleged by the libel. 

The case of Marx vs. National Steamship Co., 22 Fed. 680, is 
instructive. The steamer Euphrate took a cargo at Marseilles for 
New York to be transshipped at London, “in and upon the steam- 
ship called the Canada, * * * and, failing shipment by said 
steamer, then by other steamer, or following steamer of this line, 
for which the goods shall arrive in time.” The Euphrate having 
arrived too late to meet the Canada, and there being no other 
ship of that line to arrive within 22 days, the cargo was for- 
warded by a boat of another line, aboard which it was lost. It 
was shown at the trial that it was usual and customary, when 
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goods were received at London to be dispatched by a through bill 
of lading, to forward them by steamer of some other line in case 
the goods were likely to be detained upwards of a week beyond 
the next usual sailing day. Judge Brown, in construing the bills 
of lading, did so in the light of the proven usage and custom 
obtaining at London, and held the respondent not liable. In the 
course of his opinion the learned judge has this to say :— 


“Tn construing bills of lading, as in construing other commercial 
instruments, it is the right and duty df the court to look, not only 
to the language employed, but to the subject-matter, and to the 
surrounding circumstances, in order to determine the proper effect 
of the language used, by putting itself, so far as possible, in the 
place of the contracting parties. It has regard, therefore, to all 
the prevailing usages and customs of business.” 

These two cases illustrate very well the true and legitimate 
application of usage and custom for the interpretation of con- 
tracts, and its pertinency for ascertaining and determining 
whether there has been a deviation in a ship’s voyage. It is 
strongly asserted by the court, in Constable vs. National Steam- 
ship Co., 154 U. S. 51, 66, 14 Sup. Ct. 1062, 1068 (38 L. Ed. 
903) that :— 

“If such deviation be a customary incident of the voyage, and 
according to the known usage of trade, it neither avoids a policy 
of insurance, nor subjects the carrier to the responsibility of an 
insurer.” 

The court cites Oliver vs. Maryland Ins. Co., 7 Cranch, 487, 
3 L. Ed. 414, Columbian Ins. Co. vs. Catlett, 12 Wheat. 383, 
6 L. Ed. 664, and Hostetter vs. Park, supra, in support of the 
assertion. See, also, Eddy vs. Northern S. S. Co., 79 Fed. 361, 
and The F. J. Luckenbach, 213 Fed. 670, as to the application of 
proven usage and custom in the interpretation of policies of 
marine insurance and charter parties. * 

[2] Now, it is urged with strong emphasis that the bills of 
lading in the instant case are susceptible of clear construction 
without resort to the alleged usage and custom respecting dry- 
docking at Hong Kong, and that, if the ship desired the privilege 
of going into dry dock with cargo on board, it should have had 
an express stipulation to that effect. The bills of lading read :-— 

“Shipped * * * on board the steamer * * * now 
lying in the port of Calcutta and bound for Hong Kong, to be 
there delivered to the agents of the Portland & Asiatic Steam- 
ship Company, to be by them transshipped to the or other 
of that company’s steamers bound for Portland, Or. * * * 
and being marked as per margin to be carried upon said steamer 
(with leave to tow and assist vessels in distress; to sail with or 
without pilots; to transship to any other steamers; to warehouse 
or lighter from steamer to steamer, and from steamer to shore; 
and with liberty to call at any port or ports in or out of the 
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customary route in any order), unto the port of Portland, Oregon 
(acts of God * * * excepted).” 

The wording takes no account of dry-docking at the port of 
Hong Kong, and from the reading it would seem that nothing is 
left for construction, especially as to the point in controversy. 
But when we come to consider that there is no deviation, if 
account is taken of the usage and custom, by placing vessels with 
partial cargoes in dry dock at that port, we realize that it was not 
essential that the bills of lading make note of the custom, by way 
of an exception, in order to permit the dry-docking to be done. 
The custom allowed it to be done, and it was only necessary to 
name the ports of beginning and destination of the voyage and 
the general route to be pursued. In view of the custom, in 
so going into dry dock, there was no deviation. Such was the 
conclusion reached in the case of Hostetter vs. Park, supra, where 
the barge was detached at Mt. Vernon from other barges in tow 
and taken across the Ohio river to take on cargo on that side; 
also in the case of Marx vs. National Steamship Co., supra, where 
the cargo was shipped from London on a vessel of another line 
than that designated in the bills of lading. The things done were 
in pursuance of a custom and usage, and therefore did not con- 
stitute a deviation. Whether it be said that the usage and custom 
are to be read into the bills of lading, or that such contracts are 
to be construed with reference thereto, makes but little difference. 
The real condition was, in view of the custom, a thing with re- 
lation to which the parties contracted, that the voyage anticipated, 
if convenient, the dry-docking of the steamship Indrapura be- 
fore proceeding on her journey hence from Hong Kong to 
Portland, Or. As to this, the parties must be considered to have 
been in accord, and it was not necessary to write it into the con- 
tract, because they contracted with reference to its existence. 
So it is there was no deviation by observing and pursuing the 
custom, 

Some question is raised as to whether the voyage had been 
begun when the ship was put into dry dock. But the cargo was 
on its way to Portland, and had been on its way since its ship- 
ment at Calcutta; and as to the cargo, there would have been a 
deviation by placing the ship in dry dock with it aboard, had it not 
been for the custom allowing and permitting such a thing to be 
done at Hong Kong while on its voyage to destination. 

Another question is made that the custom and usage was not 
general, and hence not binding on the shipper. As I construe 
the matter, the custom was general as to the port of Hong Kong 
—everybody observed it, all ships with partial cargo on board 
were at liberty to take dry dock in pursuance of it without in- 
curring the irregularity of a deviation, and hence all persons 
shipping through the port were bound to take note of its ex- 
istence. The custom was therefore binding on the shipper as well 
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as the carrier, and this whether the shipper lived at the port or 
at some foreign port. See Marx vs. National Steamship Co., 
supra. 

[3] The Portland & Asiatic Steamship Company has inter- 
posed a cross-libel, whereby it seeks to recover from the British 
& Foreign Marine Insurance Company insurance on the freight 
for carriage of the goods lost. The considerations touching the 
alleged deviation are as applicable here in favor of the assured, 
if not with stronger persuasion, as they were to the shipper in the 
main case. The amount of loss under the policy was $1,225.80. 

The decree of the court will therefore be that the libelant take 
nothing by its libel, and that the Portland & Asiatic Steamship 
Company recover from the British & Foreign Marine Insurance 
‘Company the sum of $1,225.80, and interest thereon at 6 per cent 
per annum from July 25, 1903, the date of the final adjustment 
of general average and the apportionment of the proceeds of the 
cargo. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF ARKANSAS. 


REIFF 
vs. 


INTERSTATE BUSINESS MEN’S ACC. ASS’N or Des Moines, 
Iowa. (No. 150.)* 


1. INSURANCE—HEALTH AND ACCIDENT INSURANCE — EX- 
TENT OF DISABILITY—EVIDENCE. 


Evidence in suit on accident policy held to support finding that while the 
injury caused disability for sixty weeks, that thereafter disease was 
responsible for the disability. 


(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722.) 


Appeal from Circuit Court, Lonoke County; W. H. Pemberton, 
Special Judge. 

Action by Jacob A. L. Reiff against the Interstate Business Men’s 
Accident Association of Des Moines, Iowa. Judgment for plaintiff in 
part and he appeals. Affirmed. 


Thos. C. Trimble, Jr., of Lonoke, and J. W. House, Jr., of Little 
Rock, for Appellant. 

Charles Jacobson of Little Rock, C. A. Walls, of Lonoke, and Dun- 
shee, Haines & Brody, of Des Moines, Iowa, for Appellee. 


SmiTH, J. 

Appellant had a policy of accident insurance with the appellee 
insurance company, which contains the standard provision of 
such policies with reference to total disability. On October 1, 
1914, while the policy was in effect, he was knocked down and 
run over by an automobile, and in his suit against appellee, which 
was based upon his policy, he alleged that he had not since been 
able to attend to his occupation as a bank cashier, and was per- 
manently disabled. The policy provided for a liability for a 
period of not exceeding 200 weeks, and in his suit appellant 
sought to recover this compensation for a period of 60 weeks. 

Several issues were raised by the pleadings, which we need not 
now consider. Appellant’s disability is conceded, but the cause 
of this disability is the decisive question in the case. Appellant 
claims that he is suffering from traumatic neurasthenia, resulting 
from his injury, while appellee claims that appellant is suffering 
from syphilis, which is the sole cause of his trouble. 

Special interrogatories were submitted to the jury, to which 
the following answers were made :— 


* Decision rendered, Feb. 5, 1917. 192 S. W. Rep. 216. 
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“(1) Do you find that the plaintiff, prior to the date of his 
application, has suffered from mental or nervous trouble or 
syphilis? Answer: ‘No.’ 

“(2) Do you find that the plaintiff at the date of his application 
was in sound health? Answer: ‘Yes.’ 

“(3) How many weeks of total disability was sustained by 
plaintiff, due solely to the result of the injury sustained by him 
on October 1, 1914? Answer: ‘60 weeks.’” 


Notwithstanding the fact that judgment was pronounced in 
appellant’s favor for the indemnity provided by the policy for a 
period of 60 weeks, he has appealed from that judgment, and 
asks the reversal of the judgment for the following reasons :— 

First, that the verdict of the jury is inconsistent, and is con- 
trary to the evidence; that error was committed in giving in- 
struction numbered 2, and that the jury did not comprehend the 
effect of their verdict, and did not intend to return the verdict 
rendered; and that a new trial should have been granted on 
account of surprise. 

It is pointed out that appellee admits appellant’s total disability, 
and that this condition has continued for a period of more than 
60 weeks, and that appellant attributed his condition to his ac- 
cident, while appellee says it results from syphilis, and it is 
argued that, as the jury has found that appellant did not have 
syphilis he should have had judgment for the full period of 
disability, and that a finding for a shorter period is contrary to 
the evidence. We cannot agree, however, that this conclusion 
must necessarily follow from the jury’s verdict. It was alleged 
in the answer that appellant had entirely recovered from all the 
effects of his injury, and that appellant’s then condition was due 
to other causes. A Dr. Callahan testified that appellant was 
suffering from a disease which results in the hardening of the 
arteries, and that the effect of this disease did not immediately 
appear, but came on gradually, growing constantly worse. We 
quote in part from his testimony the following statement :— 

‘““A, I examined the heart, the wrist, and the stomach. Q. Any 
sign of injury to the heart? A. No, sir; the arteries were in a 
sclerotic condition. Q. What is that? A. It is a hardening. 
Q. Is it akin to a disease known as atheroma? A. Yes, sir. Q. 
It is the condition of the arteries becoming hard and losing their 
elasticity of movement. Q. And you found the arteries in the 
body of this man to be hardened, did you? A. Some, not much. 
Q. Was that a general condition of all of the system? A. As 
far as I could perceive. Q. This is not caused by injury, is it? 
A. No, sir. Q. That would result in very serious loss of strength 
to that man? A. Yes, sir. Q. Are you familiar with the vertebral 
arteries? A. Somewhat. Q. If the vertebral arteries were 
sclerosed, what would be the effect on the brain? A. You would 
have a diminished blood supply. Q. What would be the effect? 
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A. The mind would not be as active, and possibly the co-ordina- 
tion of the different muscles would be impaired. Q. By the word 
‘inco-ordination’ you mean inability to control muscular move- 
ments? <A. Yes, sir. Q. In other words, he would be unable 
to put his foot where he wanted to? A. He would have trouble, 
probably, loss of control. Q. Would it result, or be likely to re- 
sult, in a shambling gait? A. If he has loss of co-ordination it 
possibly would.” 

[1] This and other testimony of a similar nature furnishes 
some substantial basis for the finding that, while appellant’s in- 
jury was the finding of his disability for the period of 60 weeks 
for which judgment was awarded, yet thereafter the disease, and 
not the injury, was responsible for the disability. 

[2] It is true the evidence of the experts who testified in the 
case tends to show that appellant’s condition was due either to 
his injury or to syphilis. But the sharp and irreconcilable differ- 
ence of opinion which is usually found in the testimony of ex- 
pert witnesses is apparent here, and it was within the province of 
the jury to choose between these experts, or to discard the evi- 
dence of all of them, provided they do not act arbitrarily in so 
doing. Tatum vs. Mohr, 21 Ark. 355; Green vs. State, 64 Ark. 
523, 43 S. W. 973; Ark. S. W. Ry. Co. vs. Wingfield, 94 Ark. 75, 
126 S. W. 76. 

Out of the conflicting evidence the jury has found that ap- 
pellant sustained an injury which was responsible for his dis- 
ability for a period of 60 weeks, and that although the disability 
continued for a longer period the injury was not responsible for it. 

[3] Appellant offers in evidence the affidavits of three jurors 
that they did not understand the effect of their verdict, and that 
they did not intend to find for the plaintiff for a shorter time than 
the time sued for, nor that his disability for the whole period of 
time for which he sued was not caused by his injury. Jurors are 
not permitted to thus impeach their verdicts. Considerations of 
public policy in the orderly administration of justice forbid the 
reception of evidence on the part of a juror, after the discharge of 
the jury and the separation of the jurors, that the particular juror 
did not understand and appreciate the effect of the verdict. Sec- 
tion 2423, Kirby’s Digest; St. L. I. M. & S. R. Co. vs. Cantrell, 
37 Ark. 519, 40 Am. Rep. 105; Capps vs. State, 109 Ark. 193, 159 
S. W. 193, 46 L. R. A. (N. S.) 741, Ann. Cas. 1915C, 957; 
Griffith vs. Mosley, 70 Ark. 244, 67 S. W. 309. 

[4] Appellant pleads surprise by saying that his attorney had 
had a conversation over the telephone with one of the expert 
witnesses who testified in behalf of the insurance company, in 
which this witness then stated that he was not sure that appellant 
was suffering from syphilis, whereas, at the trial, the expert swore 
positively and definitely that appellant was suffering from syphilis, 
and that this disease was the cause of the trouble. This attorney 
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testified that he thereafter caused exhaustive tests to be made by 
another expert, which demonstrated that appellant did not have 
syphilis. 

The cause of appellant’s trouble was the principal issue in the 
case, and there were several expert witnesses who testified in 
support of each theory, and, as has been said, in direct conflict 
with each other. Assuming, however, that there was surprise in 
the testimony of the expert mentioned, and that had the attorney 
been correctly informed in advance as to what this expert would 
testify, other evidence, cumulative to that which appellant did in 
fact offer, would, and could, have been secured, yet we think no 
prejudice could have resulted on this account, because the jury 
expressly found the fact to be that appellant did not have syphilis. 

Appellant argues that the court erred in giving an instruction 
numbered 2 on the ground that it was abstract. This instruction 
related to the amount of the recovery or the time for which a 
recovery might be had, and it is said that it is abstract because a 
recovery should have been had for the whole time sued for if 
a recovery was permitted to stand at all. We have stated, how- 
ever, that we do not accept this view of the evidence, and we 
cannot say that in limiting the recovery to a period of 60 weeks 
the jury has returned a verdict unsupported by the evidence. 

[5] Appellee strongly insists that the evidence does not sustain 
the finding for the 60 weeks, but it filed no motion for a new trial, 
and has not prosecuted ‘any cross-appeal, and this question is not, 
therefore, before us for our determination. 

Finding no prejudicial error, the judgment of the court below 
is affirmed. 


COURT OF APPEALS OF GEORGIA. 


Division No. 2. 


NEWSOME 


vs. 


TRAVELERS’ INS. CO. (No. 8244.)* 


1. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH— 
PRESUMPTION. 

In an action upon an accident insurance policy, where it is apparent from 
the evidence introduced that the death of the insured was the result of 
external and violent means, and the issue is as to whether it was due 
to an accident, within the meaning of the policy, or to some cause ex- 


* Decision rendered, Feb. 1, 1917. On motion for rehearing, Feb. 16, 
1917. 91 S. E. Rep. 441. Syllabus by the Court. 
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cepted by the policy, the presumption is in favor of accident, and 
against the facts bringing the case within any of the exceptions of 
the policy, such as insanity of the insured, intentional injury inflicted 
by a third person, lack of due care and diligence, self-inflicted injuries, 
and suicide. 1 Corpus Juris, p. 495, § 278; Travelers’ Ins. Co. vs. 
McConkey, 127 U. S. 661, 8 Sup. Ct.: 1360, 32 L. Ed. 308; Butero vs. 
Travelers’ Ins. Co., 96 Wis. 536, 71 N. W. 811, 65 Am. St. Rep. 61; 
Travelers’ Ins. Co. vs. Wyness, 107 Ga. 584, 589, 590, 34 S. E. 113; 
Newsome vs. Travelers’ Ins. Co., 143 Ga. 785, 85 S. E. 1035; Allen vs. 
Travelers’ Protective Ass’n, 163 Iowa, 217, 143 N. W. 574, 48 L. R. A. 
(N. S.) 600. 
(For other cases, see Insurance, Cent. Dig. §§ 1659-1662, 1664.) 


2. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH— 
QUESTION FOR JURY—VARIANCE. 


The evidence introduced by the plaintiff, showing that the death of the 
insured was caused by external and violent means, raised the pre- 
sumption that the death was also accidental, and together with the 
admissions in the answer, was sufficient to carry the case to the jury; 
and the court erred in awarding a nonsuit. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1633, 1745, 1763, 1764.) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 

Action by Mrs. J. D. Newsome against the Travelers’ Insurance Com- 
pany. Judgment for defendant, on motion for nonsuit, and plaintiff 
brings error. Reversed. 

See, also, 143 Ga. 785, 85 S. E. 1035. 


J. F. Golightly and Gus Russell, both of Atlanta, and J. C. Newsome, 
of Gibson, for Plaintiff in Error. 
Smith, Hammond & Smith, of Atlanta, for Defendant in Error. 


Broy es, P. J. 

[1] The plaintiff’s evidence showed that the death of the in- 
sured was caused by a visible and external wound in his chest, 
which had been inflicted by some sharp instrument. No other 
fact or circumstance as to how the wound was caused was shown, 
except the statement (contained in a letter written by the plaintiff 
and addressed to the defendant, notifying it of the death of the 
insured) that the insured “died * * * from being stabbed 
by a negro on the streets.” This statement by the plaintiff must 
be taken as being prima facie true, as against her interests. Fair 
vs. Metropolitan Life Ins. Co., 5 Ga. App. 708, 63 S. E. 812; 
Hill vs. Attna Life Ins. Co., 150 N. C. 1, 63 S. E. 124. It is 
clear that, in the absence of the statement just quoted, the plain- 
tiff’s proof, together with the presumption of accident arising 
therefrom, arfd the admissions in the defendant’s answer as to the 
proof of death, etc., was sufficient to carry the case to the jury; 
nothing having been shown except that the death of the insured 
was caused by violent and external means. The case then nar- 
rows to this question: Did the additional proof, that the death of 
the insured resulted from his “being stabbed by a negro on the 
streets,” overcome and destroy ‘the presumption of law that the 
wound causing his death was accidentally, and not intentionally, 
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inflicted? A little reflection will, in our opinion, show that the 
question must be answered in the negative. It is entirely possible 
that the negro stabbed the insured without intending to do so. 
He may have been standing or walking upon the street, with an 
open knife in his hand, and have accidentally fallen, or been 
shoved against the insured, or may have stabbed the insured, 
without any provocation on the part of the latter, mistaking him 
for some one else. In either of such events, the stabbing would 
have been an accident within the meaning of the provisions of 
the insurance policy. Newsome vs. Travelers’ Ins. Co., supra; 
Travelers’ Ins. Co. vs. Wyness, supra; Gaynor vs. Travelers’ Ins. 
Co., 12 Ga. App. 601 (4), 77 S. E. 1072. 

[2,3] The fact that the petition contained averments that a 
negro stabbed the insured, mistaking him for another person, and 
intending to injure that person and not the insured, and that the 
insured had done nothing to provoke the negro’s act, did 
not obligate the plaintiff to sustain the averments by proof, as they 
were not necessary to set out a cause of action. It is true that the 
Supreme Court, when this case was before it (143 Ga. 785, 85 
S. E. 1035) on exceptions to the judgment sustaining a general 
demurrer to the petition, ruled that the petition (which con- 
tained such averments) was not subject to general demurrer; but 
it did not hold that the petition, without these allegations, would 
have been so subject. In such a case, a cause of action is set out 
when the plaintiff shows that the death of the insured was caused 
by external and violent means; such proof, together with the 
presumption of accident arising therefrom, and the further pre- 
sumption that the accident occurred in the manner as stated in the 
declaration, is sufficient to carry the case to the jury, and it is not 
necessary to prove the facts and circumstances surrounding the in- 
jury or death of the insured, even though such facts and cir- 
cumstances are set forth in the petition. The burden is then upon 
the defendant to show that the injury was intentionally inflicted. 
1 Corpus Juris, 489, 490, 491, 493, 495, 497, 498. See, also, the 
other authorities previously cited. In other words, the legal pre- 
sumption of accident that arose when the plaintiff showed that 
the death of the insured was cauesd by external and violent means 
was not neutralized or overcome by proof of the mere additional 
fact that death resulted from his being stabbed by a negro on the 
streets, as no legal presumption then arose that the stabbing was 
intentional. ° 

In our judgment the court erred in awarding a nonsuit. 

Judgment reversed. 

Jenkins and Bloodworth, JJ., concur. 


On Motion for Rehearing. 
Broy.es, P. J. 
No principle of law is better known than that the plaintiff 
must recover, if at all, upon the case as made by his pleadings ; 
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and, ordinarily, to recover he must prove all the material allega- 
tions made in his petition, and, though he may have gone into 
unnecessary details in stating his case, he must nevertheless, as a 
general rule, prove the details set out in the petition. These last 
rules, however, do not apply to that class of cases where a pre- 
sumption of law arises in favor of the plaintiff on proof of cer- 
tain facts. In such cases, when these facts are proved, the plain- 
tiff need not prove the other material allegations in his petition; 
for the facts already shown by him have raised a presumption of 
law in his favor against the defendant, and this presumption, to- 
gether with the facts proved, make out a prima facie case for the 
plaintiff, and the burden is then shifted to the defendant to rebut 
this presumption and to disprove the case. In this class of cases 
the presumption raised by law is intended to assist the plain- 
tiff in making out his case, by presumptively supplying evidence 
which otherwise it would be incumbent upon him to adduce. For 
instance, in a suit for personal injuries against a railway com- 
pany, when the plaintiff shows that the injuries sued for were 
caused by the running of one of the defendant’s cars, the law 
immediately raises a presumption that the defendant was negli- 
gent, and further that it was negligent as charged in the plain- 
tiff’s petition; and this is true even where it is alleged, in different 
counts, that the railroad was negligent in several different ways, 
the presumption then being that the defendant was negligent in 
some one of the ways alleged in the petition. Likewise, in a suit 
upon an accident insurance policy, like the case at bar, although 
the plaintiff cannot recover unless it is shown that the death of 
the insured was due to “external, violent, and accidental means,” 
yet, when the plaintiff proves that the death was caused by ex- 
ternal and violent means, the law instantly raises the presump- 
tion that it was also accidental, and, further, that the accident 
occurred in the manner set forth in the plaintiff’s petition; and 
thus the plaintiff in this case is relieved by the law itself from the 
burden of proving her allegation that the death of the insured 
was “accidental,” and that the accident occurred in the particular 
manner set out in her declaration. When she proved that the 
death of the insured was caused by a visible and external wound, 
this proof, together with the presumptions arising therefrom, 
was sufficient to carry the case to the jury; and the court erred 
in awarding a nonsuit. 
Motion denied. 


AEE TOR DEORE Oates 
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COURT OF APPEALS OF KENTUCKY. 


NATIONAL LIFE & ACCIDENT INS. CO. 
vs. 


COX.* 


1, INSURANCE—CONSTRUCTION OF ACCIDENT POLICY. 


Under an accident policy insuring against death or injuries resulting di- 
rectly and independently of all other causes from external and vio- 
lent means, etc., the accident must be the proximate cause of insured’s 
death. 


(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186.) 


2. INSURANCE—ACTION ON POLICY—JURY QUESTION— 
CAUSE OF DEATH—ACCIDENT—PNEUMONIA. 


The issue whether insured’s death was caused by a fall downstairs or 
pneumonia contracted independently thereof held a jury question, 
where the prevailing medical testimony ascribed his death to the fall, 
either directly or through pneumonia caused thereby. 


(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, 1764.) 


3. INSURANCE—ACCIDENT POLICY—CAUSE OF DEATH. 


In an action on an accident policy insuring against death, etc., from ex- 
ternal means, plaintiff could recover if insured’s death was caused by 
falling down a stairway, which directly produced pneumonia, resulting 
in his death. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
First Division. 

Action by Helen B. Cox against the National Life & Accident Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Henry W. Sanders, of Louisville, and John S. Milliken, of Franklin, 
for Appellant. 
J. J. Kavanaugh, of Louisville, for Appellee. 


Serrie, C. J. 

In this action the appellee, Helen B. Cox, widow of John W. 
Cox, and beneficiary in a policy whereby the appellant, National 
Life & Accident Insurance Company, insured the life of her 
husband against death, resulting directly and independently of 
all other causes from bodily injury received accidentally and 
through external and violent means, recovered of the insurance 
company in the court below a verdict and judgment for $550, 
the full amount of insurance named in the policy. From that 
judgment the latter prosecutes this appeal. 

It appears from the allegations of the petition that the death 
of John W. Cox, resulted from injuries sustained by him under 


* Decision rendered, Mar. 16, 1917. 192 S. W. Rep. 636. 
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the following circumstances: On the night of December 21, 1914, 
he visited the home of his friends, Thomas Cole and wife, at 343 
East Jefferson street, Louisville. The latter, who, as well as 
Cox and his wife, the appellee, are people of color, occupied 
apartments on the third floor of the building, in attempting to 
leave which, Cox stumbled on the third floor platform and felt 
therefrom with great force down the steps to the second floor of 
the house. He was found at the foot of the steps with his head 
against a door. There were many marks or bruises upon his 
head, arms, small of the back, and lower end of the spine. At 
the request of Netty Simmons, a colored woman who conducted 
the rooming house, the police officers were called in, and he was 
arrested and taken to jail. On the following morning, the dis- 
covery being made that he was paralyzed from the waist down 
and otherwise helpless, he was removed from the jail to the 
Louisville City Hospital, where he remained confined to his bed 
until his death, which occurred five days later. The answer of 
the appellant denied any liability under the policy, alleged that the 
death of the insured did not result directly and independently 
of all other causes from a bodily injury or injuries effected acci- 
dentally and through external and violent means, but was wholly 
caused by pneumonia or other disease having no connection with 
his fall down the stairway at the residence of Cole. The appellant 
asks the reversal of the judgment upon three grounds: (1) That 
the evidence introduced by appellee does not bring the case with- 
in the terms of the contract evidenced by the policy, for which 
reason the trial court should have peremptorily directed a verdict 
for the appellant; (2) that the trial court erred in instructing 
the jury; (3) that the trial court erred in rejecting certain 
record evidence offered by the appellant. The provisions of the 
policy upon which the first contention is rested are as follows :— 


“Does hereby insure John W. Cox, herein called the ‘assured,’ 
in Class C as twistmaker from the time this policy is delivered to 
the assured until 12 o’clock noon (standard time at the place 
where the assured resides) of the Ist day of May, 1914, and, for 
such further period as the advanced payment of the renewal pre- 
mium of $2.25 per month will maintain this policy in force. 
Against loss of life, limb, limbs, sight or speech and hearing, re- 
sulting directly and independently of all other causes from a 
bodily injury which is effected accidentally and through external 
and violent means (excluding suicide, sane or insane), herein 
called ‘such injury’ in the initial principal sum of $550.00.” 

[1] Obviously, the above provision of the policy, specifying the 
ground of the insurance company’s liability, is susceptible of but 
one construction. Its meaning is that in order for the beneficiary 
to recover upon the policy for the death of the insured, the evi- 
dence must show that the death was produced by external, vio- 
lent, and accidental means independent of other causes. In other 
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words, the accident and injury resulting therefrom must be the 
proximate cause of the death to make the insurance company 
liable. Fidelity & Casualty Co. of N. Y. vs. Cooper,.etc., 137 Ky. 
544, 126 S. W. 111; A®tna Life Insurance Co. vs. Bethel, 140 
Ky. 609, 131 S. W.°523; Travelers’ Insurance Co. vs. Davies, 
152 Ky. 600, 153 S. W. 956. 

[2] It appears from the evidence that decedent, John W. Cox, 
at the time of the accident resulting in his injuries was about 
forty-five years of age and in excellent health; that he had been 
all of his life a robust, vigorous, and industrious man and for 
many years had been employed by the Burley Tobacco Company 
as a “twistmaker”; that his habits were good, and he had worked 
regularly every day. These facts were furnished by the testimony 
of N. R. Preston, superintendent of the Burley Tobacco Com- 
pany, Thomas Cole, Dr. Merchant, and the appellant, Helen B. 
Cox, who had known him from ten to twenty-seven years. Ac- 
cording to the evidence of the several witnesses who saw the 
decedent after the accident there were numerous bruises upon his 
body. Dr. Merchant testified that there were bruises on each of 
his arms, a bruise on the temple, which included a blood clot, 
and a very severe bruise at the lower end of the spinal column. 
Dr. Sanders testified that on the right arm above the elbow the 
skin was torn off for a space of four inches in circumference; 
that there was also a bruise on the left forearm and on this arm 
above the elbow the skin was torn off; that there was a bruise 
on his left temple, a slight abrasion back of the left ear; a small 
bruise on the back and other bruises on the buttock. In addition 
to Drs. Merchant and Sanders, Drs. James E. Helms, F. S. 
Graves, Ellis Duncan, and W. E. Gardner testified to various 
evidences of traumatism. All the physicians named agreed in 
the opinion and statement that pneumonia could be, and fre- 
quently is, produced by traumatism, and at least three of them 
positively testified that the decedent, following the accident, had 
traumatic pneumonia and paralysis of the lower limbs, and that 
traumatic pneumonia is a disease well known to the medical pro- 
fession. ‘They also testified that the paralysis with which the 
decedent was afflicted, could have been produced by the injuries 
sustained by him in the accident. 

Dr. Sanders, upon being asked about the decedent’s condition, 
said he had traumatic or hypostatic pneumonia. That hypostatic 
pneumonia comes on a person from occupying a recumbent posi- 
tion. “It generally follows an injury, and it happens with any- 
body when the vitality is low, where he had been injured. The 
serum from the blood will run in the lungs and set up an inflam- 
mation and it collects in the lowest part; if he was lying on his 
back it would collect, as it did in this man, in the back portion of 
the lungs.” Both he and Dr. Merchant expressed the opinion 
that the pneumonia, paralysis, and death of the decedent were 
produced by the fall and injuries which he sustained. The only 
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evidence that tended, in any way, to materially contradict that to 
which we have referred was furnished by the testimony of ap- 
pellee’s witness, Dr. H. R. Livesay, an interne at the City Hos- 
pital, who seemed to have had little experience as a practitioner, 
and holds his position of interne as a means of perfecting his 
medical education. He claims to have found few, if any, bruises 
on the decedent’s body, while attending him in the hospital; and 
that he could find no injuries to the skin or person that required 
dressing. In his opinion, the death of the decedent was due to 
pneumonia. He also testified that he did not believe the pneu- 
monia was produced by any injuries received by the decedent 
from the accident, and that he had never seen a case of pneu- 
monia due to traumatism. Some attempt was made by appellee 
to prove that decedent was intoxicated at the time of the acci- 
dent, and that his fall resulted from such intoxication, but the 
only evidence offered in support of this theory was that of Hetty 
Simmons, the colored woman in charge of the rooming house 
where the accident occurred. 

Some of the physicians testifying in the case seemed unwilling 
to express a positive opinion as to the cause of the decedent’s 
death. One of them thought he might have died of lobular pneu- 
monia or fibrous neuritis. Another, that his death was probably 
caused by edema of the lungs, ulcerated collitis or myelitis. There 
is, however, no contrariety of evidence as to the facts, that down 
to the time of his receiving the fall the decedent was apparently in 
perfect health, that immediately following the accident his body 
was found to contain various contusions, and his lower limbs 
paralyzed, and that but a day or two later he became a victim of 
pneumonia. When to these facts is added the weight and effect 
to be given the testimony of various witnesses, several of them 
medical experts, that the paralysis, pneumonia and his death can- 
not be reasonably attributable to any other cause than the injuries 
he sustained in the fall in the apartment house, we can readily 
understand how the jury arrived at the conclusion expressed in 
the verdict returned by them. In other words, the evidence 
strongly conduced to prove that the accident and consequent in- 
juries resulting to the decedent constituted the proximate cause 
of his death. 

[3] It follows from the conclusion we have expressed as to 
the weight and effect of the evidence that the ruling of the trial 
court in the matter refusing the peremptory instruction for a 
directed verdict asked by appellee, was not error. The instruc- 
tions given by the court are in form like those approved by us 
in Travelers’ Insurance Company vs. Davies, 152 Ky. 600, 153 
S. W. 956, and in substance, advised the jury that if they believed, 
from the evidence, the decedent lost his life directly and inde- 
pendently of all other causes from bodily injury effected acci- 
dentally and by external and violent means resulting from his 
fall down the stairway, they should find for appellee, but unless 
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they so believed, they should find for the appellant; furthermore, 
that if they believed from the evidence the fall produced bodily 
injuries which directly and independently of all other causes pro- 
duced pneumonia, and that the pneumonia directly and inde- 
pendently of all other causes produced the death of the decedent, 
then the law was for the appellee and the jury should so find. 
But if they believed from the evidence that the death of the de- 
cedent was caused by pneumonia or other disease which resulted 
from natural causes, or other cause independent of any bodily 
injuries, if any, which may have been sustained by decedent in 
his fall, then the law was for the appellant, and they should so 
find. As the instructions fairly and correctly stated the law, there 
is no merit in the objections urged to them by appellant’s counsel. 

[4] Appellant’s remaining contention that the trial court erred 
in refusing to admit as testimony the record of the decedent’s 
condition kept by the interne, Dr. Livesay, during his stay in the 
City Hospital, is equally without merit. Under the rules of evi- 
dence a hospital record containing remarks regarding a patient, 
entered thereon by a nurse or interne, is not competent evidence 
to prove the facts stated. Such facts must be shown by them as 
witnesses. It is mere private memoranda, and can be used only 
by the party who made it to refresh his recollection in testifying. 

As the record appears to be free of reversible error, the judg- 
ment is affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BRISTOL. 


LAMONTAGNE 


vs. 


STANDARD LIFE & ACCIDENT INS. CO.* 


INSURANCE—“DULY AUTHORIZED AGENT.” 

Evidence that insurance company had given general agent’s commission 
to agent with whom insured filed proper notice of claim, held to war- 
rant finding that agent was “duly authorized” to accept notice of 
claim within meaning of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1723, 1724, 1726, 1727.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Duly Authorized Agent.) 


Exceptions from Superior Court, Bristol County; Philip J. O’Con- 
nell, Judge. 


* Decision rendered, Mar. 1, 1917. 115 N. E. Rep. 244. 
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Action by Achilles F. Lamontagne against the Standard Life & Acci- 
dent Insurance Company. Judgment for plaintiff, and defendant excepts. 
Exceptions overruled. 


A. G. Weeks, of Fall River, for Plaintiff. 
Dickson & Knowles, of Boston, for Defendant. 


Bra.ey, J. 

The defendant is not liable unless “immediate written notice” 
of the claim on account of the accident had been given to the 
company at its home office “or its duly authorized agent.” It is 
conceded that he sent no notice to the home office. The jury 
however could find that within three or four days after the acci- 
dent a notice proper in form as “a team owner’s report” was pre- 
pared at the plaintiff's request by one Audet with whom, after 
being duly signed, the jury could further find it was left and 
accepted as a notice within the requirement. The question for 
decision is whether there was evidence which would warrant a 
finding that Audet was a “duly authorized agent” within the 
meaning of the policy. We do not find it necessary to analyze the 
correspondence between the plaintiff, or of Audet with counsel 
for the company, which disclaimed any obligation to indemnify 
the plaintiff because no notice had been given. While its perusal 
may tend to show the defendant understood that the scope of 
Audet’s agency did not cover authority to receive and accept the 
notice, yet he was a witness at the trial, and the jury, even if his 
evidence was conflicting, could find that not only was he em- 
powered to countersign, issue the policy, and receive the premium 
to be forwarded to the home office less his commission, but he 
had received from the defendant a general agent’s commission 
which authorized him to transact a general liability insurance 
business, to sign contracts and approve transfers and assignments, 
and in general to do everything pertaining to the proper carrying 
out of all the business of the company. If the jury found that 
he had been clothed with these powers it followed that the plain- 
tiff was justified in assuming that notice to Audet would be a 
sufficient compliance with the condition. Hall vs. Bates, 216 
Mass. 140, 143, 103 N. E. 285, and cases cited. The defendant’s 
request that upon all the evidence the plaintiff was not entitled to 
recover could not have been given and its exceptions must be over- 
ruled. 

So ordered. 
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SUPREME COURT OF MISSISSIPPI. 


Division A. 


—— — 


METROPOLITAN CASUALTY INS. CO. 
vs. 


CATO. (No. 18793.)* 


1. INSURANCE — WARRANTY—BREACH—CHRONIC DISESASE. 


A statement in an application for accident insurance that the insured was 
sound and whole and had never been subject to any chronic disease, 
even if it is a warranty, is not shown to have been false by evidence 
that some years before making the application insured suffered from 
facial paralysis which was temporary, and six or seven years before 
had suffered from malarial poisoning, from which he had recovered, 
since neither of those was a chronic disease. 


(For other cases, see Insurance, Cent. Dig. § 681.) 


2. INSURANCE—A CCIDENT INSURANCE—“TOTALLY DISA- 
BLED.” 


Where a plantation manager accidentally broke his hip, as a result of 
which he became unable to ride horseback or to tend to his duties 
daily, and was forced to resign, but did occasionally when the 
weather was good ride in a buggy to a plantation owned by his 
daughters and give instructions to the foreman and consult with the 
foreman when the latter came to the house, but was unable to see 
that his instructions were carried out, or to keep the books regularly, 
his disability was total under a clause of an accident insurance policy 
giving a weekly indemnity if the injuries continuously and totally dis- 
abled and prevented insured from performing any and every kind of 
duty pertaining to his occupation, not partial, under a clause provid- 
ing for only half that indemnity if the injury disabled him from per- 
‘forming some one or more important daily duty pertaining to his 
occupation, since, when insured is prevented by his injury from doing 
all the substantial acts required of him in his business, he is “totally 
disabled,” notwithstanding the fact that he occasionally is able to 
perform some single act connected with his occupation. 

(For other cases, see Insurance, Cent. Dig. § 1310.) 


(For other definitions, see Words and Phrases, Second Series, Totally 
Disabled.) 


Appeal from Circuit Court, Washington County; Frank E. Everett, 
Judge 

fasion by William R. Cato against the Metropolitan Casualty Insur- 
ance Company. Judgment for the plaintiff, and defendant appeals. Af- 


firmed. 
See, also, 74 South. 118; 74 South. 118; 74 South. 119. 


L. A. Smith, of Holly Springs, for Appellant, cites F. & C. Co. vs. 
Getzendanner, 22 Tex. Civ. App. 76, 53 S. W. 838, 55 S. W. 179; Rayburn 
vs. Casualty Co., 141 N. C. 425, 54 S. E. 283; Coad vs. Travelers, 61 Neb. 
563, 85 N. W. 558; McKinley vs. Bankers, 106 Iowa, 81, 75 N. W. 670; 


* Decision rendered, Feb. 13, 1917. Suggestion of error overruled, Feb. 
26, 1917. 74 South. Rep. 114. 
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Spicer vs. Com. Mut., 16 Pa. Co. Ct. R. 163; Foglesong vs. Brotherhood, 
121 Mo. App. 548, 97 S. W. 240; Smith vs. Supreme Lodge, 62 Kan. 75, 
61 Pac. 416; Wolcott vs. United Life & Acc. Ins. Ass’n, 55 Hun, 98, 
8 N. Y. Supp. 263; Ford vs. Accident Ass’n, 148 Mass. 153, 19 N. E. 169, 
1 L. R. A. 700; Saveland vs. Fidelity Co., 67 Wis. 174, 30 N. W. 237, 
58 Am. Rep. 863; Merrill vs. Insurance Company, 91 Wis. 329, 64 N. W. 
1039; Williams vs. Association, 91 Ga. 698, 17 S. E. 982; Bylow vs. 
Surety Co., 72 Vt. 325, 47 Atl. 1066; Gracy vs. People’s Mutual, 21 Pitts. 
L. J. (N. S.) 25; U. S. Mut. vs. Millard, 43 Ill. App. 148; Hollobaugh 
vs. People’s Ins., 138 Pa. 595, 22 Atl. 29; Grand Lodge vs. Orrell, 109 
Ill. App. 422. 

Campbell & Cashin, of Greenville, for Appellee, cite 5 Elliott on Con- 
tracts, § 4398; Lobdill vs. Ass’n, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 
537, 65 Am. St. Rep. 542; Turner vs. Fidelity Co., 112 Mich. 425, 70 N. W. 
898, 38 L. R. A. 529, and note, 67 Am. St. Rep. 428; Keith vs. Chicago, 
etc., 82 Neb. 12, 116 N. W. 957, 23 L. R. A. (N. S.) 352, and note, 130 
Am. St. Rep. 655; James vs. Casualty Co., 113 Mo. App. 622, 88 S. W. 
125; Foglesong vs. Brotherhood, 121 Mo. App. 548, 97 S. W. 240; Thayer 
vs. Standard Life, 68 N. H. 577, 41 Atl. 182; Ind. Mut. Co. vs. Hawkins, 
94 Ark. 417, 127 S. W. 457, 29'L. R. A. (N. S.) 635, and note, 21 Ann. 
Cas. 1029; Brotherhood, etc., vs. Aday, 97 Ark. 425, 134 S. W. 928, 34 
LR. As CN. S.) 320: 

SYKES, J. 

William R. Cato instituted suit against the Metropolitan Casu- 
alty Insurance Company of New York in the circuit court of 
Washington County to recover accident benefits for a certain 
stated period as provided in a policy of insurance issued by the 
appellant to appellee. This insurance policy provides for the 
payment to insured of $25 a week while insured is continuously 
and wholly disabled from performing any and every kind of duty 
pertaining to his occupation. Clause 3 of said policy provides 
for a payment of $12.50 a week for a period, not exceeding fifty- 
two weeks if the insured is disabled from performing some one 
or more important daily duty or duties pertaining to his occupa- 
tion. During the life of this policy Mr. Cato accidentally frac- 
tured his right hip, from which injury he never entirely recov- 
ered. The insurance company under this policy paid Mr. Cato 
the sum of $200 and paid his doctor’s bill of $75. The policy 
provides that the weekly indemnity shall be paid at the end of 
each eight weeks if requested by the insured. Mr. Cato requested 
that his indemnity be paid in this manner. The insurance com- 
pany, however, declined to pay him any further or other sum of 
money than the $275. This suit is for the second, third, fourth, 
fifth, and sixth eight-week periods of disability, each period 
amounting to $200 indemnity for total disability, or a total amount 
of $1,000, with interest, said period expiring September 22, 1914. 
The defendant pleaded the general issue, and a special plea set- 
ting up the fact that in his application for insurance plaintiff war- 
ranted as follows :-— 

“‘T am sound and whole, mentally and physically, I am neither 
deaf, deformed, nor suffer any impairment of vision of either eye, 
nor have I ever been subject to fits, epilepsy, vertigo, somnambu- 
lism, or any chronic disease, except (no exceptions)’—when in 
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truth and in fact the plaintiff, prior to the application for and 
the issuance of said policy, had a stroke of paralysis, and at divers 
times prior thereto had chronic kidney trouble and had been in- 
formed by physicians that he had Bright’s disease.” A demurrer 
was overruled to this special plea, whereupon issue was taken 
upon same. There was also a special plea of a false warranty 
relating to the income of plaintiff, upon which issue was joined. 
The testimony did not sustain either of these special pleas. The 
facts in the case necessary to be mentioned by us are as follows: 
In his application for insurance Mr. Cato stated that his occupa- 
tion was a cotton planter, and that his duties were “superintend- 
ing only.” He also said that he was sound and well, mentally 
and physically, nor had he ever been subjected to any chronic 
disease. This policy was issued to the appellee on January 13, 
1913. Appellee fractured his hip on the 21st day of October, 
1913. The testimony material to the issues in brief is as follows: 
The appellee testified that at the time of his injury he was a 
plantation manager employed to manage the place of McCutchen 
Bros., which had about eight hundred acres in cultivation, at a 
salary of $1,000 a year and certain perquisites unnecessary to be 
noticed; that since his injury he has been unable to do anything 
and had to resign his position with his employers; that he has 
been able to write a little and ride around in a buggy a little 
since; that the principal reason he has not been able to perform 
any of the duties of a plantation manager is because he has been 
unable to ride horseback. He was confined to his house on ac- 
count of the injury until some time in April, 1914, at which time 
he prevailed upon his daughters to have him put into a buggy 
and driven out to see some cotton planted on a two hundred acre 
plantation which was rented by his daughters. He was not able 
to be out again for about a month. Some time in May, under 
the advice of his physician, he was driven around in a buggy by 
some of his family, and at a later period was able to drive him- 
self. During the entire time, however, he was never able to be 
out every day, but in pretty weather he was sometimes able to be 
out once a week, and sometimes oftener. His hip pained him 
practically all of the time. He testified to the duties of a planta- 
tion manager or superintendent, and among other duties said it 
was necessary for him to keep the books of the plantation. Coun- 
sel for appellant asked him if he could not keep those books at 
the time of the trial, to which he replied that he could do a little 
of it. He was also asked if a part of his duties as superintendent 
was not to direct the hands how to work, and if he could not at 
least direct those on the place of his daughters that he could see 
from the road or from the turn rows where he could go in his 
buggy, to which he replied in the affirmative. The testimony 
further showed that Mr. Cato was given by his daughters a part 
of the proceeds of the crop raised on the place rented by them, 
which generally amounted to about $500 a year; that this was a 
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gratuity on their part. On this place they had a negro foreman 
who before the accident was under the control of the appellee. 
After the accident this foreman would come to the house and 
advise with Mr. Cato while he was confined therein as to the 
crop, and Mr. Cato would also direct and advise him as best he 
could when he was able to ride out in the buggy to look at the 
crop. The appellee was never able to be out in his buggy every 
day. On damp or bad days he suffered severely with his hip and 
was confined to the house. He was never able to stay on the 
plantation all day and actually see to the proper management of it. 
He was not able daily to keep the books or was never able daily 
to perform any of the substantial duties of a plantation superin- 
tendent or manager. The testimony further showed that some 
years prior to the taking out of the policy herein sued on plain- 
tiff suffered from facial paralysis, which is a disease of the sci- 
atic nerve and which was temporary. His physician also testified 
that at one time, about six or seven years before the policy was 
issued, he suffered with malarial poisoning and may have had a 
trace of albumen in his urine, but that these had passed away. 
Clauses 2 and 3 in the policy are as follows :— 

“Clause 2. If such injuries shall not result as specified in clause 
1, but, directly, solely, exclusively, and independently of all other 
causes, shall, within two weeks from the date of the accident, 
continuously and wholly disable and prevent the insured from 
performing any and every kind of duty pertaining to his occupa- 
tion, the company will pay the insured the weekly indemnity above 
specified for the entire period of such total disability. 

“Clause 3. If such injuries shall not result as specified in 
clause 1, but, directly, solely, exclusively, and independently of 
all other causes, shall, within two weeks from the date of the 
accident or immediately following total disablement, continuously 
disable and prevent the insured from performing some one or 
more important daily duty or duties pertaining to his occupation, 
the company will pay the insured one-half of the weekly indem- 
nity above specified for the period of such partial disablement, 
not exceeding fifty-two weeks.” 

{1} It is also contended that under the policy the answers of 
appellee in his application for insurance are warranties. Con- 
ceding that they are for the purpose of this decision, there is no 
testimony whatever in the record of any breach of these war- 
ranties. There is no testimony that at the time of the taking out 
of this insurance policy the appellee was not sound and whole. 
There is no testimony in the record that he was ever subject to 
any chronic disease. The mere fact that he may have suffered 
from a facial paralysis or malaria would not avoid the policy. 
He was sound and well at the time the policy was issued. The 
facial paralysis, malarial poisoning, and trace of albumen in his 
urine had disappeared years before. The testimony shows that 
they were all temporary ailments from which a complete recov- 
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ery was had; such ailments do not constitute a state of ever 
having been subject to any chronic disease. Joyce on Insurance, 
§ 1849; Cady vs. Fidelity & Casualty Ins. Co., 134 Wis. 322, 113 
N. W. 967, 17 L. R. A. (N. S.) 260. 

At the conclusion of all the testimony the court instructed the 
jury to return a verdict for the plaintiff for the total amount sued 
for. This amount was based upon a total disability during the 
periods stated in the declaration. 

[2] The appellant contends that Mr. Cato was not totally dis- 
abled but only partially disabled, and his recovery, if any, would 
be governed by clause 3, above quoted. Clause 3 provides that, 
if the injuries “continuously disable and prevent the insured from 
performing some one or more important daily duty or duties,” 
etc., or, in other words, if the insured is able to perform some 
one or more important daily duty or duties, then his disability 
would only be partial. It is the contention of appellant that 
clause 3 explains and modifies clause 2. He also contends that 
in the reported cases on casualty insurance in the different states 
none of the policies there in question contains a clause similar 
to clause 3 in this policy. It is contended that, if the appellee was 
able at any time to do any work pertaining to the important 
duties of plantation manager, then his disability would be reduced 
from total to partial. As we understand his contention, if Mr. 
Cato could do any work whatever on any plantation books, say 
for one hour out of every two weeks, then his disability would 
be partial, or if he could be driven in his buggy to the plantation 
rented by his daughters and remain there for a short time one day 
out of one or two weeks, and while there give some instructions to 
the hands, then his disability will be reduced from total to partial. 

In 5 Elliott on Contracts, § 4398, the author, in discussing poli- 
cies of this character, has the following to say :— 

“The cases which have placed a construction upon the term 
‘total disability’ might sometimes seem to be divided into two 
classes, viz., those which construe it liberally in favor of the 
insured, and those which construe it strictly against him. Any 
apparent conflict in the decisions may, however, be mostly recon- 
ciled in view of differences in the language of the policies, and 
of the different occupations under which the parties were in- 
sured. Of course, if the insured is so injured that he cannot do 
anything, it is a case of total disability. But the decisions go 
much further, and it is generally held that, if the insured is so 
injured that he cannot perform such work as he was engaged in 
at the time or similar or remunerative work, it is a case of total 
disability, even though he may be able to do some slight act.” 

In the case of Wolcott vs. United Life, etc., Co., 55 Hun, 98, 
8 N. Y. Supp. 263, the court says :-— 

“Total disability must, from the necessity of the case, be a 
relative matter, and must depend largely upon the occupation 
and employment in which the party insured is engaged.” 
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“One who labors with his hands might be so disabled by a 
severe injury to one hand as not to be able to labor at all at his 
usual occupation, whereas a merchant or a professional man 
might by the same injury be only disabled from transacting some 
kinds of business pertaining to his occupation. * * * There 
are a few propositions applicable to the construction of the 
policy under consideration which, under the evidence, are de- 
cisive of this case. The first is that total disability does not mean 
absolute physical inability on the part of the insured to transact 
any kind of business pertaining to his occupation. It is sufficient 
if his injuries were of such a character that common care and 
prudence required him to desist from the transaction of any 
such business so long as it was reasonably necessary to effectuate 
a cure. This was a duty which he owed to the insurer as well 
as to himself. Young vs. Travelers’ Ins. Co., 80 Me. 244 [13 
Atl. 896]. The second is that under the particular terms of this 
policy, to wit, ‘from transacting any and every kind of business 
pertaining to the occupation above stated’ (merchant), inability 
to perform some kinds of business pertaining to that occupation 
would not constitute total disability within the meaning of the 
policy. * * * But, fourth, the mere fact that he might be 
able, with due regard to his health, to occasionally perform some 
single and trivial act connected with some kind of business per- 
taining to his occupation as a merchant, would not render his 
disability partial instead of total, provided he was unable sub- 
stantially or to some material extent to transact any kind of busi- 
ness pertaining to such occupation.” Lobdill vs. Laboring Men’s, 
etc., Ass’n, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. 
St. Rep. 542. 

The above quotation is peculiariy apt to the case at bar, be- 
cause, taken most strongly for the appellant, the appellee here 
was only able “to occasionally perform some single and trivial 
act connected with some kind of business pertaining to his occu- 
pation,” as superintendent of a plantation. He was never able 
to perform any one or more of the important daily duties per- 
taining to his occupation as a plantation manager. Being able 
to direct the hands upon a plantation without the ability to see 
that these directions are properly followed amounts to nothing 
and could not be considered an important duty. The important 
part, the sine qua non, is to see that these directions are properly 
executed. Being able occasionally to work on plantation books 
is not being able to perform one of the important daily duties 
mentioned in clause 3, but.is a mere incident of the employment. 
The testimony shows that in order to be able to transact the im- 
portant duties of managing a plantation the manager must be 
able to ride horseback and go all over the plantation. He must 
be with the hands from daylight until dark. Turner vs. Fidelity, 
etc., Co., 112 Mich. 425, 70 N. W. 898, 38 L. R. A. 529, and note, 
67 Am. St. Rep. 428; Keith vs. Chicago, etc., Co., 82 Neb. 12, 
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116 N. W. 957, 23 L. R. A. (N. S.) 352, and note, 130 Am. St. 
Rep. 655. In the note to the latter case the rule is stated that :— 

“Ability to do some small act will not prevent recovery. Thus 
it is held that the ‘total disability’ contemplated by a benefit cer- 
tificate does not mean a state of absolute helplessness, and the 
fact that assured walked to his physician’s office was held not 
to prevent recovery where he was entirely incapacitated for work 
or business.” Mutual Benefit Ass’n vs. Nancarrow, 18 Colo. App. 
274, 71 Pac. 423. 

So the fact that a farmer is able to direct his business, and do 
some of the work himself, will not prevent his recovering as for 
total disability if he is wholly disabled from doing all the sub- 
stantial and material acts necessary to be done. Foglesong vs. 
Modern Brotherhood, 121 Mo. App. 548, 97 S. W. 240; Thayer 
vs. Standard Life, etc., Co., 68 N. H. 577, 41 Atl. 182. In the 
latter case the court has the following to say :— 

“As long as one is in full possession of his mental faculties, 
he is capable of transacting some parts of his business, whatever 
it may be, although he is incapable of physical action. If the 
words ‘wholly disable him from transacting any and every kind 
of business pertaining to the occupation under which he is in- 
sured’ were to be construed literally, the defendants would be 
liable in no case unless, by the accident, the insured should lose 
his life or his reason. * * * It is certain that neither party 
intended such a result.” 

See, also, the case of Industrial Mutual Indemnity Co. vs. 
Hawkins, 94 Ark. 417, 127 S. W. 457, 29 L. R. A. (N. S.) 635, 
and note, 21 Ann. Cas. 1029; Brotherhood of Locomotive Fire- 
men & Engineers vs. Aday, 97 Ark. 425, 134 S. W. 928, 34 L. 
R. A. (N. S.) 126. The correct rule, and the rule announced by 
the great weight of authority in this country, is well stated in 
1 Corpus Juris, p. 464, as follows :— 

“But when the insured is prevented by his injury from doing 
all the substantial acts required of him in his business, he is within 
such a provision of the policy, notwithstanding the fact that he 
occasionally is able to perform some single act connected with 
some kind of business pertaining to his occupation.” 

Practically all of the authorities bearing upon this matter are 
cited in the able briefs of counsel for appellant and appellee, and 
we will not further quote from them. In conclusion we will 
say that the plaintiff was never able to perform any one or more 
important daily duty as superintendent of a plantation. It there- 
fore follows that the peremptory instruction was correct and the 
case is affirmed. 

Affirmed. 
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SUPREME COURT OF MISSISSIPPI. 


METROPOLITAN CASUALTY INS. CO. 


vs. 


CATO. (No. 18795.)* 


Appeal from Circuit Court, Washington County; Frank E. Everett, 


Judge. 
Action by William R. Cato against the Metropolitan Casualty Insur- 
ance Company. Judgment for the plaintiff, and defendant appeals. Af- 


firmed. 
See, also, 74 South. 118. 


L. A. Smith, of Holly Springs, for Appellant. 
Campbell & Cashin, of Greenville, for Appellee. 


PER CurRIAM. 
Affirmed. 





* Decision rendered, Feb. 13, 1917. Suggestion of error overruled, Feb. 
26, 1917. 74 South. Rep. 118. 


SUPREME COURT OF MISSISSIPPI. 


Division A. 


METROPOLITAN CASUALTY INS. CO. 
vs. 


CATO. (No. 19030.)* 


INSURANCE—ACTION ON POLIC Y—PLEA—BREACH OF 
WARRANTY—TEMPERATE HABITS. 

A plea in an action on an accident insurance policy which alleged that 
plaintiff when he made his application was an habitual user of in- 
toxicating liquor does not show a breach of a warranty that insured’s 
habits of life were correct and temperate, since a person can habitu- 
ally use intoxicating liquor and at the same time be temperate. 


(For other cases, see Insurance, Cent. Dig. §§ 1617, 1618.) 


2. INSURANCE—ACTION ON POLICY—PLEA—BREACH OF 
WARRANTY—‘DISEASE.” 

In a plea in an action on an accident insurance policy alleging a breach of 

warranty of sound health because insured was at the time suffering 

from a disease of the kidneys, the term “disease” must be given the 


* Decision rendered, Feb. 26, 1917. 74 South. Rep. 118. 
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same meaning as it would be given in construing the policy, and 
means a serious ailment having a tendency to impair health and 
shorten life, not merely a temporary or trivial ailment, and the plea 
was therefore sufficient. 


(For other cases, see Insurance, Cent. Dig. §§ 1617, 1618.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Disease. ) 


Appeal from Circuit Court, Washington County; Frank E. Everett, 
Judge. 

Action by William R. Cato against the Metropolitan Casualty Insur- 
ance Company. Judgment for the plaintiff, and defendant appeals. Re- 
versed and remanded. 


L. A. Smith, of Holly Springs, for Appellant. 
Campbell & Cashin, of Greenville, for Appellee. 


Sykgs, J. 

This is a companion case to the two cases bearing the same 
style decided two weeks ago by this division. 74 South. 114, 118. 
This suit is for subsequent installments on the same insurance 
policy. For a history of the litigation reference is made to the 
opinion delivered in the first one of this series of cases. At the 
conclusion of the testimony a peremptory instruction was given 
in favor of plaintiff for the amount sued for. In the suit at bar 
the insurance company filed the following special plea :— 

“And for a first special plea to the declaration comes the defend- 
ant, by its attorneys, and says that the plaintiff ought not to re- 
cover, for that the plaintiff, in his application for the policy sued 
upon, which application is copied into said policy, warranted that: 
‘I am sound and whole, mentally and physically. I am neither 
lame, deaf, deformed, nor suffer any impairment of vision of 
either eye, nor have I ever been subject to fits, vertigo, somnambu- 
lism, or any chronic disease, except (no exception)’—but in truth 
and in fact the plaintiff at the time of making said application was 
not sound and whole, mentally and physically, but in fact and in 
truth then had a disease of the kidneys, which was well known 
to him. And defendant says that such warranty was material to 
the risk assumed by it, and that said risk would not have been 
assumed and said policy issued had it known of the said disease 
of the kidneys, and that this unsoundness and disease of the 
kidneys was unknown to this defendant until long after it had 
paid him $275 under said contract, and the amount so paid him 
is far in excess of all premiums paid by the plaintiff to the defend- 
ant for or on account of said policy sued upon. Wherefore de- 
fendant says that, by reason of said false warranty, said policy is 
void, and that plaintiff ought to be barred; and this the defendant 
is ready to verify.” 

As a second special plea it filed the following :— 

“Comes the defendant by its attorneys, and for a further and 
second plea to the declaration filed herein against it says that the 
fAaintiff ought not to recover, for that the plaintiff, in his appli- 
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cation for the policy sued on, represented, which representation 
was a warranty, that, ‘My habits of life are correct and temper- 
ate,’ but defendant says that the habits of the plaintiff at the time 
of said application and said representation, were not correct and 
temperate, but, on the contrary, the plaintiff was then an habitual 
user of intoxicating liquor, viz., whisky, and this was unknown 
to the defendant, and was material to the risk assumed by de- 
fendant, and had this defendant been apprised of the truth in 
regard to said representation it would not have assumed the risk 
and would not have issued said policy. Wherefore defendant 
says that, by reason of said false representation, said policy is 
void, and the plaintiff ought to be barred, and this the defendant 
is ready to verify.” 

[1, 2] Demurrers were sustained to each of these pleas. So 
far as the second special plea is concerned, we think the court 
was correct in sustaining the demurrer to it. Mr. Cato may have 
been an habitual user of intoxicating liquor, viz., whisky, and at 
the same time have been temperate in the use of same. The first 
special plea, however, is to the effect that in the written applica- 
tion Mr. Cato warranted that he was sound and whole, mentally 
and physically, when as a matter of fact at the time of making 
this warranty he was not sound and whole, but had a disease of 
the kidneys, which fact was well known to him. It is the conten- 
tion of the appellee that the demurrer was well taken because the 
appellee made no especial warranty that he did not have a disease 
of the kidneys. He further claims that the plea should have al- 
leged that the plaintiff had a chronic disease of the kidneys at the 
time the application was made. The terms “sickness” and “dis- 
ease” in warranties of this character in insurance policies have 
a clear and well-defined meaning as construed by the decisions of 
the different states. As it is expressed in Joyce on Insurance, 
§ 1849 :— 

“The decisions seem to agree that the terms ‘sickness’ and ‘dis- 
ease’ do not mean a trifling illness nor occasional physical dis- 
turbances resulting from accidental causes, and not permanent in 
their effects, nor a temporary illness which readily yields to pro- 
fessional treatment and leaves no permanent physical injury or 
disorder calculated or having a tendency to shorten life; that an 
inquiry as to certain diseases must refer to that alone, and not 
to one not included within the term nor connected therewith in 
symptoms or effect upon the system. If, however, the assured 
has actual knowledge as to the fact that the state of his health is 
such as to materially affect the risk and increase the hazard, it 
must be disclosed.” 

See, also, Archibald vs. Mutual Life Ins. Co., 38 Wis. 542, 
from which opinion we quote as follows :— 

“Tn his application for the insurance Mr. Archibald represented, 
among other things, that his kidneys were in a healthy state and 
free from any tendency to disease. On behalf of the defendant 
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the court was asked to instruct the jury that, ‘if the assured was 
ailing of any disease of the kidneys at the time of the application, 
and concealed it from the examining surgeon or from the com- 
pany, it avoids the policy.’ We are inclined to think that there 
was some testimony tending to prove that the assured was then 
suffering from a disease of the kidneys and knew the fact. If 
so, the instruction should have been given.” 

It is the duty of the court to give the same construction to 
these terms in a plea that it gives to them when construing the 
insurance policy. In the case of Meyer vs. Fidelity & Casualty 
Co., 96 lowa, 378, 385, 65 N. W. 328, 330, 59 Am. St. Rep. on 
page 378, the court, in construing similar terms, has the follow- 
ing to say :— 

“As used in this policy, we think the words ‘disease’ and ‘in- 
firmity’ mean practically the same thing. When speaking of an 
‘infirmity,’ we generally mean the state or quality of being infirm 
physically or otherwise, debility or weakness; and by the use of 
the word ‘disease’ we desire to convey the impression of a morbid 
condition, resulting from some functional disturbance or failure 
of physical function which tends to undermine the constitution. 
We do not, as a general rule, apply either term to a slight and 
temporary disorder, or to the imperfect working of some func- 
tion, which is over in a short period of time, dnd which, when 
recovered from, leaves the body in its normal condition. In using 
either of the words, we do not, as a rule, refer to a slight and 
mere*temporary disturbance or enfeeblement.” 

See, also, Preferred Accident Ins. Co. vs. Muir, 126 Fed. 926, 
61 C. C. A. 456; Logan vs. Provident Savings Life Assurance 
Society of N. Y., 57 W. Va. 384, 50 S. E. 529; Cady vs. Fidelity 
& Casualty Co. of N. Y., 134 Wis. 322, 113 N. W. 967, 17 L. R. 
A. (N. S.) 260. 

The term “disease of the kidneys,” as used in the special plea, 
does not mean that he was suffering from any temporary or 
trivial ailment, but rather from a serious ailment having a tend- 
ency to impair health and shorten life. It therefore follows that 
the court erred in sustaining the demurrer to this plea. 

Reversed and remanded. 
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NATIONAL LIFE & ACCIDENT INS. CO. vs. HENDER- 
SON. (No. 171.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—HEALTH AND ACCIDENT INSURANCE—QUES- 
TIONS FOR JURY. 


Under accident policy providing different rates of compensation for total 
and partial disability, where issue was presented whether disability 
was total or partial, it was error to instruct peremptorily for the in- 
sured. 


(For other cases, see Insurance, Cent. Dig. §§ 1746, 1765.) 


Appeal from Circuit Court, Sebastian County; Paul Little, Judge. 

Action by Allen B. Henderson against the National Life & Accident 
Insurance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded. 


Geo. F. Youmans, of Ft. Smith, for Appellant. 
J. Sam Wood, of Ft. Smith, for Appellee. 


* Decision rendered, Feb. 12, 1917. 192 S. W. Rep. 206. 


THOMPSON vs. IOWA STATE TRAVELING MEN’S 
ASSOCIATION. (No. 31249.)* 


(Supreme Court of Iowa.) 


1. INSURANCE— ACCIDENT INSURANCE — PLEADING — BUR- 
DEN OF PROOF. 


In an action on an accident policy, where plaintiff alleged that a by-law 
provided for payment of the indemnity for death resulting from acci- 
dental means, and defendant filed a general denial and offered in 
evidence the by-law providing for payment of the death benefit on 
death from an accident resulting within ninety days from the injury, 
plaintiff, having the burden of showing a state of facts falling within 
the by-laws, must show a waiver of the ninety-day period by de- 
fendant; insured’s death not occurring within ninety days after the 
accident. 


(For other cases, see Insurance, Cent. Dig. § 1658.) 


2. INSURANCE—ACCIDENT INSURANCE—WAIVER OF DE- 
FENSES. 


Where insured’s death did not occur within ninety days after an injury 
and the insurer’s by-laws provided for payment of the death benefit 
only in case of death within ninety days after injury a letter written 
by the secretary of the insurer rejecting the claim on the ground that 
the death of insured was not the result of accidental means, within 


* Decision rendered, Mar. 12, 1917. 161 N. W. Rep. 655. 
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the meaning of the by-laws of the insurer, is not a waiver of the 
ninety-day provision. 
(For other cases, see Insurance, Cent. Dig. § 1036.) 


Appeal from District Court, Polk County; C. A. Dudley, Judge. 

Action upon a certificaté of accident insurance to recover a death 
benefit. The issues were made by a general denial. At the close of 
plaintiff’s evidence there was a directed verdict for the defendant. The 
plaintiff appeals. Affirmed. 


Stipp, Perry, Bannister & Starzinger, of Des Moines (Bagby & Baer, 
of Baltimore, Md., of counsel), for Appellant. 
Sullivan & Sullivan, of Des Moines, for Appellee. 


a @0@) 


RIVARD vs. CONTINENTAL CASUALTY CO.* 
(Supreme Judicial Court of Maine.) 


1. INSURANCE—ACTION ON POLICY —EVIDENCE—SUFFI- 
CIENCY. 


In an action on a policy of casualty insurance, evidence held to show that 
the delivery of plaintiff's policy was conditional upon its acceptance 
by him within thirty days, and that, as it was not accepted until after 
October 1st, two monthly premiums paid by him on October 4th paid 
the premiums for October and November. 


(For other cases, see Insurance, Cent. Dig. § 1709.) 


3. INSURANCE—DELIVERY OF POLICY ON APPROVAL— 
WAIVER. 


Where a policy of casualty insurance was delivered subject to acceptance 
within thirty days, receipt of the premiums by the company after the 
thirty days had expired waived objections on that ground. 


(For other cases, see Insurance, Cent. Dig. § 1041.) 


4. INSURANCE— AUTHORITY OF AGENT—ACTS EXCEEDING 
AUTHORITY—DELIVERY OF POLICY ON APPROVAL. 


An insurance company was bound by the acts of its agent in excess of 
his authority in delivering subject to approval within thirty days a 
policy of casualty insurance containing a provision that it should 
take effect upon delivery. 


Report from Supreme Judicial Court, Androscoggin County, at Law. 

Action by George A. Rivard against the Continental Casualty Com- 
pany. On report from the Supreme Judicial Court of Androscoggin 
County for determination on the admissible evidence. Judgment for 
plaintiff. 


Argued before Savage, C. J., and Cornish, Bird, Haley, Hanson, and 
Madigan, JJ. 


Benjamin L. Berman, of Lewiston, and Jacob H. Berman, of Portland, 
for Plaintiff. 
Newell & Woodside, of Lewiston, for defendant. 


* Decision rendered, Feb. 12, 1917. 100 Atl. Rep. 101. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


FIDELITY & CASUALTY CO. 


vs. 


PALMER.* 


1. REFORMATION OF INSTRUMENTS—INSURANCE — LIABIL- 
ITY INSURANCE—MISTAKE. 

Where defendant applied for employer’s liability insurance on a pay roll 
of about $25,000, and the accredited agent of plaintiff stated the rate 
would be $125, subject to increase or rebate as the pay roll exceeded 
or was less than $25,000, and the policy issued was for $2,500, for 
which defendant paid $125, and received receipt, reciting that the 
policy was for $25,000, there was mutual mistake warranting reforma- 
tion of the contract. 


(For other cases, see Reformation of Instruments, Cent. Dig. § 75.) 


2. REFORMATION OF INSTRUMENTS — INSURANCE—LIABIL- 
ITY INSURANCE—MISTAKE. 

In such case, where defendant was illiterate, his failure to examine the 
policy, in view of the agent’s statements as to its value, would not 
bar reformation of the policy after a loss was paid, especially as the 
mistake might easily pass unnoticed. 


(For other cases, see Reformation of Instruments, Cent. Dig. §§ 84-90.) 


3. REFORMATION OF INSTRUMENTS—INSURANCE—LIABIL- 
ITY INSURANCE—MISTAKE. 

In such case, delivery of the policy, with the agent’s statements, was 
equivalent to declaration that the policy conformed to the agreement 
with the agent, since the insured relied on such statements. 


(For other cases, see Reformation of Instruments, Cent. Dig. §§ 84-90.) 


4. APPEAL AND ERROR—SCOPE OF REVIEW—PRESERVATION 
OF EXCEPTIONS. 

Where the insurer did not make the claim of law that the court erred in 
holding that its agent had power to fix rates, on the trial below, and 
did not specifically make it in the assignments of error, it could not 
be considered on appeal. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 1322, 1323, 2976, 

3490.) 


, 


5. ESTOPPEL—ELEMENTS—KNOWLEDGE. 


One of the essential elements of an estoppel is that the facts relied on to 
create an “estoppel” must be known to the party estopped at the time 
of his conduct, or at least the circumstances must be such that knowl- 
edge of them is necessarily imputed to him. 

(For other cases, see Estoppel, Cent. Dig. §§ 128-135.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Estoppel.) 


* Decision rendered, Feb. 21, 1917. 99 Atl. Rep. 1052. 
Vol. XLIX—41. 
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Appeal from Superior Court, Fairfield County; James H. Webb, 
Judge. 


Action by the Fidelity & Casualty Company against Frank Palmer. 
Defendant filed a cross-complaint. Judgment for defendant, and plain- 
tiff appeals. No error. 


The action is to recover an excess premium alleged to be due on a 
policy of insurance. The policy was reformed in pursuance of a prayer 
for such relief in the defendant's cross-complaint. 

The plaintiff, on April 1, 1911, was a corporation duly organized under 
the laws of the state of New York. At this time one Herbert S. Miller 
of Stamford was conducting an insurance agency, and was the agent of 
the plaintiff in Stamford. The defendant was then carrying on the busi- 
ness of a general contractor, and was engaged in laying a sewer in Stam- 
ford. Early in April, 1911, Miller, as such agent, solicited of the de- 
fendant permission to insure the defendant against liability for injury or 
death of his servants and employees engaged in constructing the sewer. 
At that time Miller, acting as agent of the plaintiff, informed the defend- 
ant that the premium for such policy would be based upon the amount of 
compensation paid by the defendant to his employees while engaged on 
this sewer construction, and requested the defendant to furnish an 
estimate of the probable amount of such compensation, or pay roll. The 
defendant thereupon disclosed to Miller fully all information that could 
be given to enable a reasonable estimate of the compensation, or amount 
of the pay roll being made, and named the sum of $25,000 as such rea- 
sonable estimate. Miller thereupon informed the defendant that the 
premium upon an estimated compensation or pay roll of $25,000 would 
be substantially $100 or $125. Miller also informed the defendant that as 
to the difference between this estimate and the actual amount of com- 
pensation there would be a pro rata additional charge for any excess 
over the estimate and a pro rata rebate to the defendant in case the 
actual compensation should prove to be less than the estimate. The 
defendant thereupon agreed to accept a policy written in accordance with 
the representations of Miller. Thereupon Miller applied to one Edwards, 
the plaintiff’s district agent at Bridgeport, for the issuance of the policy, 
and informed Edwards that the estimated amount of compensation was 
$25,000. A policy was received by Miller from the district agent, and by 
Miller sent to the defendant by mail. This policy was dated April 11, 
1911, and was to continue in force for one year from its date. Upon 
receiving the policy, the defendant did not read or in any way examine 
the same. Within a few days after sending this policy to the defendant, 
Miller sent to and the defendant received a bill for a premium of $125, 
which the defendant subsequently paid and Miller receipted the same. 
This receipted bill is substantially as follows :— 


“Stamford, Conn., Apr. 19, 1911. 
“Mr. Frank Palmer, to H. S. Miller, Real Estate and Insurance, Dr. 
“Terms Cash. 


Date Policy No. Company Term Amount Premium 
April 11 2209475 Fidelity & 1 year $25,000 $125 
Casualty 


“Paid May 15, 1911. H. S. Miller.” 


Before the defendant accepted this policy and paid the premium he 
was assured by Miller that the amount which he would be obliged ‘to 
pay as premium would be $125 on the estimated compensation of $25,000, 
with a pro rata additional charge for any excess over said estimated 
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amount, and a pro rata rebate to the defendant in case the actual amount 
should prove to be less than the estimate. Through mistake or error on 
the part of the plaintiff, or its agents, the estimated amount of the de- 
fendant’s pay roll or compensation was stated in the policy to be $2,500 
instead of $25,000. The rate of premium was stated in the policy to be 
$5 for every $100 of compensation, and the estimated premium was stated 
in said policy to be $125. The defendant was somewhat illiterate and un- 
able to read the English language with facility, but kept the policy in his 
possession during the entire period for which it was written without read- 
ing the same, or endeavoring in any way to ascertain whether or not it 
conformed with his understanding of the statements made to him by the 
agent Miller as to the amount of premium he would be obliged to pay, 
The defendant had no general knowledge of what rates were charged 
for insurance of this character other than from the statements and repre- 
sentations made to him by the agent Miller. It does not appear whether 
the plaintiff had any established premium rate for insuring risks of this 
character. The defendant relied solely upon the statements and repre- 
sentations of Miller before mentioned as to the amount of premium he 
would become obligated to pay, and by reason of these statements and 
his belief therein the defendant was induced to accept this policy. The 
defendant would not have accepted the policy if he had known or under- 
stood that by the terms expressed therein he would become obligated to 
pay by way of premium at the rate of $5 on each $100 of compensation. 
Before delivering this policy to the defendant, Miller looked at the state- 
ment of the premium therein and ascertained it to be $125. On the 24th 
day of September, 1912, and within one year after the termination of this 
policy, the plaintiff caused its auditors to examine the books and records 
of the defendant, with his consent, for the purpose of determining the 
amount of compensation earned by the employers of the defendant. This 
examination disclosed that the actual compensation earned by the em- 
ployees and paid to them by the defendant while engaged on this work and 
during the term of the policy was $28,905.15. This compensation is in ex- 
cess of the estimate as set forth in the policy by the amount of $26,405.15. 
The premium on this excess compensation at the rate expressed under 
the terms and provisions of said policy amounts to $1,320.25. No other 
payment by way of premium on said policy has been made by the de- 
fendant, except the payment of the sum of $125 to the plaintiff's agent, 
Miller, as above stated. 

From the facts as they appear to have been admitted by the pleadings. 
it appears that on May 24, 1911, an employee of the defendant was killed 
while engaged in the defendant's sewer construction work. From the 
same source we also ascertain that on July 27, 1911, the insurance com- 
pany, with the knowledge and consent of the defendant and for the pur- 
pose of indemnifying him from loss occasioned by the death of his em- 
ployee, paid $600. 

Upon these facts the trial court reached the following conclusions : 
(1) That there was a mutual mistake whereby the policy as written did 
not express the agreement actually entered into between the defendant 
and the plaintiff acting through its agent, Miller. (2) That this mistake 
was not caused by any act of the defendant, nor did any act of his con- 
tribute to the causing of this mistake. (3) That in failing to read the 
policy, the defendant was not guilty of such negligence or laches as 
should debar him from equitable, relief. (4) The defendant is entitled to 
have the policy reformed as prayed for in his cross-complaint. 

Judgment was rendered that this policy be reformed by correcting 
the “schedule of statements therein so that the same shall read as follows: 
‘estimated compensation for the period of policy, $25,000; premium rate 
for $100 of compensation, fifty cents.’ And that the plaintiff should re- 
cover from the defendant the additional earned premium upon said policy 
as so reformed, amouning to $19.52, with interest.” 
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Theodore G. Case, of Hartford, for Appellant. 
Nichols C. Downs, of Stamford, for Appellee. 


RoraBACK, J. (after stating the facts as above). 
The plaintiff contends that the trial court erred in overruling 
its claims that :— 


“It is the duty of one receiving a policy for insurance pursuant 
to an application to examine it for the purpose of determining 
whether or not he is receiving what he applied for; that it is his 
duty to return it to the insurer within a reasonable time if not 
satisfactory, and that if he retains possession of the policy during 
the term for which it is issued without making objection to its 
terms and conditions he becomes bound by such terms and con- 
ditions.” 

To sustain this contention the plaintiff cites Palmer vs. Hart- 
ford Insurance Co., 54 Conn, 488, 9 Atl. 248. An examination of 
this authority shows that in several points it resembles the case 
under consideration. It appears that in this case the court “re- 
formed a policy which the insured had accepted without reading 
and had retained until a loss occurred.” In speaking of the 
powers of courts of equity to reform written instruments it is 
stated, upon pages 500 and 501 of 54 Conn., on page 249 of 9 
Atl. of this case that :— 

“It is a most frequent and useful office of a court of equity to 
reform written contracts, and make them conform to the verbal 
agreement or written draft which of necessity precedes them, is 
in the knowledge of all, and it is sufficiently accurate to say that 
no writing is beyond its reach if the prayer for relief is presented 
in due season and supported by convincing evidence.” 

As to the failure of the insured to read his policy, on page 510 
of 54 Conn., on page 254 of 9 Atl. of the Palmer Case, it is stated 
that :-— 

“The rule of law that no person shall be permitted to deliver 
himself from contract obligations by saying that he did not read 
what he signed or accepted, is subject to this limitation, namely, 
that it is not to be applied in behalf of any person who by word 
or act has induced the omission to read.” 

This court in West vs. Suda, 69 Conn. 62, 36 Atl. 1016, states: 

“The rule of law that no one shall be allowed to escape his 
contract obligations by saying he did not read what he signed is 
a most wholesome and necessary rule, but as applied to the fact 
of mistake it is a rule of evidence; the failure to read is not 
always conclusive of negligence. For obvious reasons it is not 
conclusive in this case. The rule did not bar the trial court from 
finding that the mistake was not due to the negligence of the 
plaintiffs.” 

In McCusker vs. Spier, 72 Conn. 628, 45 Atl. 1011, it was 
held that :-— 

“A court of equity will not aid a plaintiff in enforcing a writ- 
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ten obligation, in violation of oral stipulations which he admits 
formed a part of the agreement and which the defendant believed 
were included in the written agreement when he signed it.” 

It is also stated in this case (72 Conn. 633, 45 Atl. 1013) :— 

“The omission of Straus to read the deed before signing it is 
not as matter of law fatal to his defense, although a circum- 
stance to be given due weight in determining the equities of the 
case upon another trial. He was negligent, but it cannot be said 
that the pleading put him in the position of one whose negligence 
amounts to a violation of his known duty to the adverse party.” 

[1] It is clear, from the facts set forth in the finding, that as 
between the agent of the plaintiff and the defendant, there was a 
mutual mistake made which did not occur through any fault or 
negligence of the defendant, unless we should hold that the de- 
fendant failed to exercise proper care in neglecting to read this 
insurance policy. This we cannot do. 

[2] It is true that the defendant, by a careful examination of 
his policy, might have discovered that it was not what his agree- 
ment called for. If an examination had been made, the nature of 
the mistake was such that it could easily have been overlooked by 
a person of ordinary business capacity. It certainly could not 
have been easily discovered by a person like the defendant in this 
case, who, as it appears, was a man “somewhat illiterate and 
unable to read the English language with facility.” It appears 
that he fully and frankly explained to the plaintiff’s agent all the 
facts and circumstances necessary to be known so that the policy 
could have been actually drawn in conformity with the agreement 
made. The record also discloses that the demand relied solely 
upon the statements of the agent as to the amount of his pre- 
mium that he would have to pay based upon an estimate of $25,- 
000 as the amount of his pay roll. It is also found that by reasom 
of these statements made by this agent and the belief that they 
were true, the defendant accepted the policy now in question. 

As we have already seen, it has never been the law of this state 
that the mere omission to read an insurance policy or to know 
all its contents would bar any relief by way of reformation of 
such instrument. 

[3] It necessarily follows, from the facts as they now appear, 
that the statements and representations of the plaintiff’s agent 
to the defendant were such that the delivery and acceptance of 
this policy, without a discovery of the mistake, was equivalent 
to a declaration upon the part of the insurance company that the 
policy, when delivered, was in conformity with the agreement 
which had been made with the defendant. It was by these decla- 
rations that the defendant was induced to accept the policy and 
to do so without reading it. 

[4] The plaintiff cannot avail itself of the claim, now made, 
that it appears that the trial court erred in holding that the 
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plaintiff’s agent had authority to fix premium rates, which would 
be binding upon his company. 

It has been repeatedly held by the courts of this state that 
claims of law are limited to those made upon the trial of the case 
in the court below, and to those specifically made in the assign- 
ments of error. The record discloses that neither of these con- 
ditions exist in the present case. This fact was not made a part 
of the plaintiff’s draft finding, nor does it appear in those claims 
of law made upon the trial of the case in the superior court, nor 
is it to be found specifically stated in the assignments of error. 
Further than this, the finding states that it did not appear that the 
plaintiff company had any established premium rates for insuring 
risks of this character. It follows, therefore, that it is not shown 
that the premium of $125, fixed in the present case, was at vari- 
ance with any uniform rate upon risks like the present one. 

The plaintiff now insists that the superior court erred in hold- 
ing that :— 

“\Vhere a person receives a policy of insurance pursuant to 
an application, retains possession of the same and accepts and 
retains benefits thereunder, he is estopped from subsequently at- 
tacking the validity of the policy or from seeking to have it 
reformed, without restoring or offering to restore to the insurer 
any and all sums of money paid by the insurer for the purpose of 
indemnifying the insured for loss covered by such policy.” 

[5] One of the essential elements of an estoppel is that the 
facts relied on to create an “estoppel” must be known to the party 
estopped at the time of his conduct, or at least the circumstances 
must be such that knowledge of them is necessarily imputed to 
him. 

In the case of Plympton vs. Dunn, 148 Mass. p. 527, 20 N. E. 
p- 181 (cited by the plaintiff), we find the following statements : 

“But the case is of a nature to require the extremest diligence 
on the part of the insured if he means to rescind. Every day that 
elapsed after the defendant discovered, or ought to have discov- 
ered, the error, without notifying the company, he was receiving 
the benefit of the policy. To be sure, the company might discover 
the falsity of the statement, but it might not, and the defendant 
could not be allowed to speculate on that chance. By his silence 
he left the company bound, so far as they knew, and in a position 
in which, if he had died, they might have paid the loss in igno- 
rance of any defense. To accept the benefit of a contract after 
you have notice of your right to rescind it, is to affirm it, especially 
when, as here, the benefit accepted, and the corresponding risk 
imposed upon the company, are of a kind ‘that never can be cured 
in a rational sense’ by a subsequent surrender of the policy.” 

In that case it appears that the defendant did not offer to re- 
turn his policy or notify the insurance company that he wanted 
to rescind it until about one and a half years after his discovery 
of the facts. This was after an action was commenced. Here it 
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is shown that the defendant received his policy on or about April 
11,1911, and that the death of his employee occurred about six 
weeks later. During this interval it is not shown that the de- 
fendant discovered, or ought to have discovered, any fact throw- 
ing any light upon the provsions of his policy, except the receipt 
from the plaintiff’s agent for his premium of $125, the payment 
of which was made May 15, 1911. 

An examination of this document discloses the important fact 
that the amount of the defendant’s insurance was stated at $25,- 
000, the sum which he has always maintained represented the 
amount of his estimated pay roll. 

Silence under such circumstances was not to assent to the pro- 
visions of this policy as it was written, nor under any principle 
of estoppel should it operate as a bar to the defendant’s right to 
have a reformation of his policy so made that it will read as it 
should have been written. 

There is no error. The other judges concurred. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


BOSTON FORWARDING & TRANSFER CO. 


vs. 


CONTRACTORS’ MUT. LIABILITY INS. CO.* 


1. INSURANCE—CONTRACT—BURDEN OF PROOF. 

In an action on an indemnity policy, the burden was on the insured to 
show a contract binding on the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1649.) 


2. INSURANCE —INSURER’S LIABILITY — PAYMENT OF PRE- 
MIUM. 

Where a policy provided that payment of the full amount due under the 
policy should be a condition precedent to action against the insurer, 
no obligation was assumed by the insurer until payment of premium 
was made. 

(For other cases, see Insurance, Cent. Dig. §§ 231-233.) 


Exceptions from Superior Court, Suffolk County; Loranus E. Hitch- 
cock, Judge. 

Action by the Boston Forwarding & Transfer Company against the 
Contractors’ Mutual Liability Insurance Company. There was verdict 
for plaintiff, and defendant excepts. Exceptions sustained, and judgment 
for defendant. 


“* Decision rendered, Mar. 15, 1917. 115 N. E. Rep. 44. 
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C. R. Ross, of Boston, for Plaintiff. 
R. J. Cotter and Warner, Stackpole & Bradlee, all of Boston, for 
Defendant. 


CaRROLL, J. 

The policy of insurance issued by the defendant, insured the 
plaintiff against loss from damages on account of bodily injury 
caused by the plaintiff’s negligence and “resulting from the opera- 
tion of its teams.” ‘The plaintiff alleged that it had satisfied an 
execution, issued on a judgment recovered against it for personal 
injuries, within the terms of the policy. The policy provided that 
the assured shall give immediate notice to the company on the 
happening of any accident, and like notice if any claim is made 
on account of an accident. It also contained this stipulation :— 

“The payment of the full amount due under this policy shall be 
a condition precedent to any proceedings in law or in equity, 
brought against the company.” 

The auditor found that none of the conditions of the policy 
precedent to the plaintiff’s right of recovery, had been waived. 

The defendant asked the court to rule :— 

“The plaintiff’s failure to comply with the provisions in the 
policy, requiring full payment of amount due under the policy to 
be a condition precedent to any proceedings in law, precludes it 
from recovering.” 

This request was refused. The verdict was for the plaintiff. 
It was admitted by the president and general manager of the 
plaintiff that no offer or tender of any amount due under the 
policy had been made before this action was brought; it was 
shown that the plaintiff was indebted to the defendant in a cer- 
tain sum but the plaintiff contended it did not know the amount 
claimed by the defendant. 

[1, 2] Under the terms of the contract, the plaintiff’s right to 
recover was conditioned on the payment of the premium, and the 
risk did not attach until this was done. It was plainly stated that 
the payment of the full amount due under the policy was a con- 
dition precedent to the right of action, and the burden was upon 
the plaintiff to show that there was a contract binding on the 
defendant. No obligation was assumed by the defendant until 
the payment was made. It was admitted that this condition was 
not complied with and the evidence disclosed nothing to control 
the finding of the auditor that this stipulation of the policy was not 
waived. The request of the defendant, therefore, should have 
been given. Dunham vs. Morse, 158 Mass. 132, 32 N. E. 1116, 
35 Am. St. Rep. 473; Whiting vs. Mass. Mut. Life Ins. Co., 
129 Mass. 240, 37 Am. Rep. 317; Lee vs. Prudential Life Ins. 
Co., 203 Mass. 299, 89 N. E. 529, 17, Ann. Cas. 236, and cases 
cited. 

The record shows that there was a verdict for the defendant on 
its declaration in setoff. Assuming this to mean that the defend- 
ant recovered what was due under the policy, the hearing, if 
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any, of this fact on the question we are considering, is not before 
us and we do not pass on it. 

As the plaintiff cannot recover because of its failure to fulfill 
the terms of the policy, it is unnecessary to consider the other 
questions raised by the defendant. 

Exceptions sustained. 

Judgment for defendant, St. 1913, c. 716. 


SUPREME COURT OF MINNESOTA. 


DULUTH ST. RY. CO. 


vs. 


FIDELITY & DEPOSIT CO. or Maryianp. (No. 20147[269].)* 


1. INSURANCE—ROBBERY INSURANCE—WHAT CONSTITUTES 
“ROBBERY.” 

Defendant insured plaintiff against direct loss by robbery by force and 
violence commonly known as highway robbery or holdup. Plain- 
tiff's treasurer, with a large amount of money in an inside pocket of 
a coat buttoned up, encountered three thieves in an elevator. One 
crowded him against the others and thus distracted his attention while 
the other two filched his money without his realizing it at the time. 

2. This was robbery. Robbery implies the use of force, or, putting in 
fear, but if the thief jostles his victim for the purpose of diverting 
his attention and, while his attention is so diverted, picks his pockets, 
the crime is robbery. 

(For other definitions, see Words and Phrases, First and Second Series, 
Robbery.) 


Appeal from District Court, St. Louis County; Wm. A. Cant, Judge. 

Action by the Duluth Street Railway Company against the Fidelity 
& Deposit Company of Maryland. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Fryberger, Fulton & Spear, of Duluth, for Appellant. 
Thomas S. Wood and G. A. E. Finlayson, both of Duluth, for Re- 
spondent. 


HALLAM, J. 
[1] 1. Plaintiff operates street railways in Duluth and Su- 
perior. Its moneys, received originally from fares of passengers, 
is conveyed by messengers and agents who make regular trips 
from place to place. Among others, Mr. Reichert, the treasurer 
and paymaster of the company, is in the habit of making regular 
semi-monthly trips from the general offices of the company to 


* Decision rendered, Mar. 9, 1917. 161 N. W. Rep. 595. Syllabus by the 
Court. 
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the bank, where he obtains money for his pay roll, thence to the 
office of the attorney of the company, thence back to the general 
office of the company. Defendant’s business is writing surety 
bonds. Plaintiff applied to defendant for a policy covering 
risk of loss by robbery of its messengers and agents on 
these trips. Defendant wrote and delivered the policy on 
which this suit was brought. It is designated on its face 
“blanket holdup” policy and is spoken of in correspondence 
by defendant as “interior holdup and robbery from mes- 
senger” insurance. It provided “for direct loss” of money 
“by robbery by force and violence commonly known as high- 
way robbery or holdup * * * from the person, care and 
custody of any employee * *. * of the assured,” and does not 
cover “loss of money * * * by robbery unless occasioned by 
felonious, violent and forcible means commonly known as 
holdup.” 

While this policy was in force, Mr. Reichert on one pay day, 
went to the bank, received some $1,600 in currency, placed it in 
an envelope, put the envelope in the inside pocket of his under- 
coat, buttoned up his coat, went to the elevator and in it to the 
fifth floor of the building to the office of the company’s attorney. 
‘T'wo men were in the elevator ahead of him. Another, Miller, 
followed him in. While in the elevator, as Reichert described 
the incident, “Miller backed up into me, crowding me back,” 
” “the pressure con- 


“forcing me against the two men behind me, 
tinued from the time the elevator started until the elevator 
stopped on the fifth floor,” the pushing or crowding was such 


99 66 


that “we were jammed together very compactly,” “making rather 
a compact bundle of humanity,” the pressure was “gentle but 
firm.”” When the elevator arrived at the fifth floor Miller ob- 
structed his passage out so that the two men behind him passed 
out ahead of him. Miller’s conduct was so pronounced that 
Reichert resented it, and as they left the elevator turned to him 
and said: “You are some little crowder, fellow.” While this 
crowding process was going on in the elevator, and aided by it, 
one or both of the men behind relieved Reichert of his roll of 
money. 

[2] 2. The trial court charged the jury that if the evidence 
disclosed a case of robbery plaintiff could recover and said that 
robbery is the taking of money from the person of another against 
his will by use of force or putting him in fear, that while some 
force other than that involved in stealthily picking a pocket was 
necessary to constitute robbery if the excess of force was de- 
signedly used to confuse Reichert or to distract his attention 
from the acts of the men who actually took the money and facili- 
tated the stealing of it, the use of such force would be sufficient 
to constitute robbery within the meaning of the policy. The jury 


found for plaintiff. i. 
The main complaint on this appeal is as to the court’s definition 
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of the robbery which the policy covers. We think the court ‘was 
right. 

The policy covers robbery commonly known as highway rob- 
bery or holdup. The law recognizes different degrees of theft. 
It is right that it should do so, because the purloining of money 
under some circumstances is a graver moral crime than under 
others. Burglary, robbery, and larceny are not all the same in 
kind or in moral delinquency. To take money violently from the 
person of another or from his dwelling at night is a graver offense 
than to misappropriate his money which has been found. The 
fields of activity of these various professions merge into one 
another, but distinctions do exist. 

For purposes of this case the trial court’s definition of robbery 
was right. Robbery implies force or the putting in fear. If 
force is used it must be to obtain or retain possession of the 
money taken or to prevent or overcome resistance to the taking. 
The degree of force used is immaterial. “Taking from the per- 
son of another constitutes robbery whenever it appears that, al- 
though the taking was fully completed without his knowledge, 
such knowledge was prevented by the use of force.” These defi- 
nitions are found in our statutes, and they are generally recog- 
nized. G. S. 1913, § 8635; United States vs. Jones, Fed. Cas. No. 
15,494, 3 Wash. C. C. 209; Snyder vs. Commonwealth, 55 S. W. 
679, 21 Ky. Law Rep. 1538. If the thief jostles the victim about 
for the purpose of diverting his attention and then, while his atten- 
tion is so diverted, picks his pocket, the crime is robbery. Sey- 
mour vs. State, 15 Ind. 288; Snyder vs. Commonwealth, supra ; 
Commonwealth vs. Snelling, 4 Bin. (Pa.) 379; Mahoney vs. 
People, 3 Hun (N. Y.) 202; 34 Cyc. 1799-1800. Such conduct 
constitutes an assault and the use of force. Mailand vs. Mailand, 
83 Minn. 455, 86 N. W. 445. 

[3] 3. There can be no doubt that the act of these three men 
was robbery. But defendant’s counsel claims it was not highway 
robbery nor holdup. Neither “highway robbery” nor robbery by 
“holdup” is recognized in our statutes as a distinct crime. Both 
are forms of robbery. Defendant claims this is not a case of 
highway robbery. Perhaps it is not. But if it is not, then it is 
only because of the place where the robbery was committed. 
Highway robbery is but robbery committed on or near a high- 
way or other public place. State vs. Brown, 113 N. C. 645, 18 
S. E. 51; Blackstone, Comm. 243; Cent. Dict., “Highwayman.” 
In quality it differs not from any other kind of robbery. 

Defendant’s counsel contends that this is not a case of holdup. 
The term “holdup” he contends signifies “a crime of open violence 
characterized by desperate criminal force”; in other words, it 
means only desperately violent robbery. We cannot adopt this 
definition. The term originated, as have some other expressive 
words, in American slang. Webster defines it as :— 

“An assault * * * for the purpose of robbery, originally 
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on traveling parties in the Western United States.” Webster, New 
Int. Dict. Ed. 1913) p. 1025. 

Strictly speaking, it signifies the assault rather than the robbery. 
It is elsewhere defined, “to stop for the purpose of robbing.” 
Standard Dict. 1913, p. 1169. The term doubtless arose from 
the accompanying demand to hold up hands, Standard Dict. 
supra, just as the word “stick up,” a term originating among the 
bush rangers of Australia, arose from detention accompanied by 
the appropriate “sticking” of a gun. See Webster, 2044. This 
latter word has come to have a broader colloquial meaning and 
now means “to rob in general.” See Webster New Int. Dict. 
(1913) 2044; Standard Dict. (1913) 2380. We think the term 
“holdup” has acquired the same general meaning. The element 
of place or environment is gone from it. Robbery by holdup is 
used to signify any form of robbery by the use of force. We 
are not disposed to give to the word “holdup” any narrower 
meaning. We cannot classify robbery by holdup as a specialized 
torm of robbery to be ascertained by measuring the amount of 
force or violence used. The uses of the term have, no doubt, 
been somewhat vague. Yet defendant prepared this policy. 
Words of doubtful meaning must be ‘construed most strongly 
against it. Meanings not made clear will not be inferred to 
defeat liability. Bader vs. New Amsterdam Casualty Co., 102 
Minn. 186, 112 N. W. 1065, 120 Am. St. Rep. 613; Hormel & 
Co. vs. American Bonding Co., 112 Minn. 288, 128 N. W. 12, 
33 L. R. A. (N. S.) 513. We think Mr. Reichert was the victim 
of a “holdup” as that term is now understood. We think that if 
three knaves set out to get a person’s money from the inside 
pocket of a securely buttoned garment and one of them jostles 
him, crowds him, jams him, and forces him against the other 
two, thereby accomplishing the double purpose of distracting his 
attention and preventing his recognizing the presence of a hand 
in his pocket, this is distinctly an assault. And if while this 
process is going on, the two abstract his money from his pocket, 
the person has been held up and robbed, even though the knaves 
have succeeded in so confusing him that he does not realize at 
the time he is being robbed. 

Our view of this case is not substantially different from that 
taken by defendant’s superintendent when he declined to pay this 
loss. He claimed no special significance for the term “holdup.” 
He said :— 

“The legal definition of robbery, as intended under our policy, 
is the taking, with the intent to steal, of personal property in 
possession of another from his person or in his presence by vio- 
lence, or by putting him in fear.” 

Liability was denied because of a statement made by Mr. 
Reichert that the loss was the result of pocket picking. Mr. 
Reichert did so state in a written statement made soon after the 
loss. He also stated, however, all the facts which we have here 
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mentioned. Plaintiff should not lose because Reichert did not 
understand the legal bearing of these facts. 

We think the plaintiff suffered a loss by robbery by force com- 
monly known as holdup, and that defendant is liable. 

Order affirmed. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


RABINOWITZ 
vs. 


VULCAN INS. CO. (No. 144.)* 


INSURANCE— REPRESENTATIONS IN APPLICATION — NEW 
OR SECOND-HAND ARTICLES. 


Where plaintiff's employer purchased a car and delivered it to plaintiff, 
title remaining in the employer until it was paid for, it was new 


and not second-handed when title thereto was acquired by plaintiff, 
within a policy against theft, taken out at that time, based on an 
application stating the car was new; the purchase by the employer 
being as much for plaintiff as if credit had been directly given to him 
by the seller. 


(For other cases, see Insurance, Cent. Dig. § 595.) 


Appeal from Supreme Court. 

Action by David Rabinowitz against the Vulcan Insurance Company 
on a policy of insurance. Judgment for plaintiff, and defendant appeals. 
Affirmed. 4 

On appeal from the Supreme Court, in which the following per 
curiam was filed :— 

“This action was brought on a policy of insurance issued to the 
plaintiff by the defendant company against, among other things, loss by 
theft or robbery; the basis of the action being a loss by theft or robbery. 
The plaintiff had a verdict, and the defendant appeals. The loss by theft 
is not contested, but the defendant claims that it was entitled to have 
allowed by the trial court its motion for nonsuit upon the ground that in 
the application for the insurance and in the proof of loss the machine 
is described as a new one, whereas the defendant claims that this was 
false, and therefore the plaintiff was not entitled to recover. 

“The trial court found that the car was insured by the defendant 
company, and that it had been purchased by one Van Horne for the 
plaintiff, the car to become the property of the plaintiff as soon as paid 
for; that two or three months after the purchase the policy was taken out 
by the plaintiff upon the car which was then his property; and that in 
his application he stated that the car was new. He also found that Van 
Horne when the policy of insurance was applied for, he being the agent 
of the defendant company, had as much knowledge of the fact as the 
plaintiff; that whether the car was a new one or not was a question of 


* Decision rendered, Mar. 5, 1917. 100 Atl. Rep. 175. 
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fact; that there was no representation by the plaintiff which was not 
known to the defendant company, and thereupon gave judgment for the 
plaintiff. At the argument the court allowed a rule on the trial court 
whether the car was a new one, and in compliance with that order he 
certified that the testimony disclosed that the automobile was purchased 
in the month of January, 1915, by Van Horne, who was the employer of 
the plaintiff, and that Van Horne testified the auto was purchased by him 
with the intention of turning it over to the plaintiff as soon as the latter 
had earned sufficient funds to pay for it; that in the month of March 
following the plaintiff earned such amount; and that the automobile was 
then turned over to the plaintiff. After this statement, the trial court 
certified: ‘Of course, from the testimony produced before me, the car 
was an old one, having been purchased from the manufacturers by Van 
Horne, a license being issued in his name, and subsequently the title 
passed from him to the plaintiff at least two months after the. purchase 
by Van Horne.’ 

“The application contained this question and answer: ‘Q. Was the 
automobile new or second-hand when purchased by the present owner? 
A. New.’ It is so described in the proof of loss, but it is not so described 
in the policy. The policy bears date June 25, 1915, and the year in 
which it was built is put down as 1915. We think the trial court was in 
error when it based the judgment for the plaintiff upon the theory that 
the agent of the defendant had full knowledge of the fact concerning the 
age of the machine because there is no proof in this case that Van Horne 
was authorized in writing to be the agent of the defendant company. On 
the other hand, we think the trial court was not justified in finding that 
the car was not a new one within the meaning of the policy of insurance. 
The car was new in January, 1915. It was bought by Van Horne for 
the plaintiff, and the title remained in Van Horne until about the first 
of March, when the plaintiff was able to pay for the machine. The 
undisputed facts are that plaintiff needed a car for use, in the real estate 
business of Van Horne by whom he was employed, and his employer, 
having a trading account with a dealer in automobiles and having also 
an open credit account with the plaintiff, bought the car for him, and 
kept it in his (Van Horne’s) garage and turned it over to him when his 
credits amounted to the cost. This amounted to a purchase for plaintiff 
as much as if the credit had been given to him directly by the seller. 

“We think the machine was new within the meaning of the policy, 
and that therefore the judgment should be affirmed, but not for the rea- 
sons given by the trial court.” 


William E. Blackman, of Trenton, for Appellant. 
Hershenstein & Finnerty, of Jersey City, for Appellee. 


PER Curiam. 
The judgment under review will be affirmed for the reasons set 
forth in the opinion of the Supreme Court. 





Misc.] Kennedy vs. Kennedy Mfg. & Engineering Co. 641 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, THIRD DEPARTMENT. 


KENNEDY 


vs. 


KENNEDY MFG. & ENGINEERING CO. 
In rE UNITED STATES FIDELITY & GUARANTY CO.* 


2. INSURANCE—WORKMEN’S COMPENSATION INDEMNITY — 
ESTOPPEL OF INSURER TO DENY LIABILITY. 


An insurer, under the Workmen’s Compensation Law, by treating claim- 
ant as an employee and including his salary as a basis for the pre- 
mium, cannot deny that claimant is an employee. 


(For other cases, see Insurance, Cent. Dig. § 1144.) 


Appeal from State Industrial Commission. 

Proceeding under Workmen’s Compensation Law by Joseph E. Ken- 
nedy for compensation for personal injuries, opposed by the Kennedy 
Manufacturing & Engineering Company, employer, and the United States 
Fidelity & Guaranty Company, insurance carrier. From an award of the 
State Industrial Commission, the employer and insurance carrier appeal. 
Award affirmed. 


Argued before Kellogg, P. J., and Lyon, Woodward, Cochrane, and 
Sewell, JJ. 


Leonidas Dennis, of New York City (Edward Schoeneck, of Syra- 
cuse, of counsel, and William Dike Reed, of New York City, on the 
brief), for Appellants. 

Egburt E. Woodbury, Atty. Gen., and Robert W. Bonynge, of New 
York City (J. Bradley Tanner; of New York City, and E. C. Aiken, 
Deputy Atty. Gen., of counsel), for the Commission. 


Joun M. KeEttoee, P. J. 
When the policy was issued, and at the time of the accident, 
the claimant owned 95 per cent of the stock of the employer com- 
pany. Later the company was closing out its business; another 
was elected president in place of the claimant, and at the time 
of the accident the claimant held no office in the company. When 
the policy was taken the insurer knew of his position in the com- 
pany, and included his salary in the pay roll upon which the pre- 
mium was based. As stated by the attorney for the insurer :-— 
“As I understand it, the premium was paid on a salary of not 
more than $1,500. Of course, that protects them within the limits 
of the law, or $15 per week.” 
[1] Notwithstanding his stock ownership, the plaintiff and 
the company were separate individuals. He was an employee of 
the company within the meaning of the Workmen’s Compensa- 


* Decision rendered, Mar. 7, 1917. 163 N. Y. Supp. 944. 
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tion Law. Beckman vs. J. W. Oelerich & Son, 174 App. Div. 
353, 160 N. Y. Supp. 791; Bowne vs. S. W. Bowne & Co., 162 
N. Y. Supp. 244, decided by this court at the January term, not 
yet officially reported. A superintendent, the alter ego of the 
master, is entitled to the benefit of the Employers’ Liability Act 
(Consol. Laws, c. 31, §§ 200-204). Aken vs. Barnet & Aufesser 
Knitting Co., 118 App. Div. 463, 103 N. Y. Supp. 1078. 

[2] The insurer, by treating the claimant as an employee and 
including his salary in the pay roll as a basis for the premium, 
may not now be in a position to deny that he was an employee. 

The award should be affirmed. All concur. 


COURT OF APPEALS OF GEORGIA. 


Division No. 1. 


HOME SAV. BANK OF COLUMBUS 


VS. 


MASSACHUSETTS BONDING & INS. CO. 


MASSACHUSETTS BONDING ’& INS. CO. 
vs. 


HOME SAV. BANK OF COLUMBUS. (Nos. 8161, 8162.)* 


1. INSURANCE—FIDELITY BOND—ACTION—EVIDENCE. 

The evidence warranted the verdict, and, no harmful error of law ap- 
pearing, the judge did not err in overruling the motion for a new 
trial. 

(Additional Syllabus by the Editorial Staff.) 

2. INSURANCE—FIDELITY BOND—CONSTRUCTION. 


A bond whereby bonding and insurance company insures to a savings bank 
the fidelity of its treasurer though resembling a contract of surety- 
ship, is in effect a contract of insurance to which rules governing 
ordinary contracts of insurance are applicable. 


(For other cases, see Insurance, Cent. Dig. § 325.) 


3. INSURANCE—FIDELITY BOND—REN EW AL—CONSTRUC- 
TION. 

A bond insuring the fidelity of the treasurer of a savings bank and each 
renewal certificate constituted the entire contract between the insurer 
and the bank and contained the warranties and covenants required of 
the bank in connection with the original bond, so that, where the 
original bond warranted the truth of bank’s statements so far as it 


* Decision rendered, Feb. 16, 1917. 91 S. E. Rep. 494. Syllabus by the 
Court. 
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had knowledge, the statements in the renewals would be given that 
construction. 


(For other cases, see Insurance, Cent. Dig. § 657.) 


4. INSURANCE—FIDELITY INSURANCE—ACTION ON BOND— 
PLEAS—DEMURRER. 


In an action by a bank on its treasurer’s fidelity bonds, a demurrer to 
pleas alleging that no audit or examination of treasurer’s accounts 
were made, as stated in declaration furnished to it by bank, and that, 
if such examination was made, bank knew of treasurer’s dishonesty, 
was properly overruled. 


{For other cases, see Insurance, Cent. Dig. §§ 1617, 1618.) 


5. INSURANCE—ACTION ON FIDELITY BOND—INSTRUC- 
TIONS. 


Where the application had included statement by bank, and where the in- 
surer claimed that the bank’s statements as to the treasurer's books 
and accounts and as to the performance of his services were false 
and fraudulent, an instruction that Civ. Code 1910, §§ 2479, 2480, 
relating to applications for fire insurance policies, applied only to the 
part of the application signed by bank, in view of another instruction 
that, if bank acted in good faith and disclosed all material facts 
within its knowledge, any false statements would not void the bond, 
was not erroneous. 


(For other cases, see Insurance, Cent. Dig. §§ 1774-1776.) 


6. INSURANCE—FIDELITY BON D—MISREPRESENTATION — 
AUDIT OF BOOKS. 

It statement that the bank’s books were audited on certain day and. were 
correct was a material representation and was in fact false, and. if 
the variation changed the character of the risk, the policy would be 
void, 


(For other cases, see Insurance, Cent. Dig. § 657.) 


a ee — FIDELITY INSURANCE—QUESTION FOR 
JU 


In a savings bank’s action on its treasurer’s fidelity bond, it was for jury 
to say whether any representations inducing the execution of the 
bond were true or untrue, and whether such statements were so ma- 
terial as to vary the nature and character of the risk. 


(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760.) 


%. INSURANCE—FIDELITY INSURANCE—STATEMENTS BY IN- 
SURED. 

Statements of a savings bank that the books of its treasurer were ex- 
amined on a certain day was a statement within the bank’s knowl- 
edge, but a statement as to the information derived from such ex- 
amination was not necessarily within its knowledge, and if made in 
good faith would not defeat an action on the treasurer's fidelity bond. 


(For other cases, see Insurance, Cent. Dig. § 657.) 


9. INSURANCE—FIDELITY INSURANCE—DEFENSES—BURDEN 
OF PROOF. 


In an action on the fidelity bond of a savings bank’s treasurer, the burden 
was on the insurer to establish its affirmative pleas. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1649.) 


Vol. XLIX—42. 
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11. INSURANCE — FIDELITY 
INSURED. 

Where the fidelity bond of the treasurer of a savings bank made the 
bank’s satements to the insurer as to the treasurer’s indebtedness war- 
ranties so far as it had knowledge, a later statement furnished the 
insurer to obtain an increase in the amount of bond must be con- 
sidered as modified by the provisions of the existing bond, and can- 
not be considered as positive affirmations of the truth of the matter 
therein contained, but is limited to the knowledge of the bank. 


(For other cases, see Insurance, Cent. Dig. § 657.) 


INSURANCE— STATEMENTS OF 


Error from Superior Court, 
Judge. 

Action by the Home Savings Bank of Columbus, Ga., against the 
Massachusetts Bonding & Insurance Company. Judgment for plaintiff, 
and it excepts, and defendant takes a cross-bill of exceptions. Judgment 
affirmed on main bill of exceptions, and cross-bill of exceptions dismissed. 





Muscogee County; R. W. Freeman, 


In the years 1911, 1912, 1913, and for a number of years prior thereto, 
George H. Waddell was the treasurer of the Home Savings Bank of 
Columbus, Ga. The Massachusetts Bonding & Insurance Company in- 
sured, for the Home Savings Bank of Columbus, Ga., the fidelity of 
Waddell as such treasurer, and issued therefor its schedule bond No. 
$21499 in the amount of $5,000, to take effect on April 10, 1911. The 
material parts of this bond were as follows: — 

“Now, therefore, for and in consideration of a stipulated premium, 
paid or agreed to be paid by the employer, the Massachusetts Bonding & 
Insurance Company, a corporation existing under and by virtue of the 
laws of the commonwealth of Massachusetts ( herein designated the 
‘Company’) hereby covenants and agrees to and with the employer that 
it will, at the expiration of three months after proofs of loss shall have 
been furnished to the Company, pay to the employer the amount of any 
loss or damage that shall happen to the employer, in respect of any 
funds, property, or estate belonging to or in the custody of the 
employer, through the dishonesty of any of the employees, or through any 
act of omission or commission of any of the employees done or omitted 
in bad faith, and not through mere negligence, incompetency, or any 
error of judgment and whether such dishonesty or such act of omission 
or commission occurs in the performance of any duty or trust specially 
assigned to such employee or occurs otherwise, subject, however, to the 
following provisions and agreements :— 


“(1) There shall be no liabiliy on the part of the Company unless 
the act of default through which such loss may happen shall, in respect 
of the employees originally named in the schedule, occur on or after the 
10th day of April, A. D. 1911, and shall in respect of any employee here- 
after added to the schedule by notice and acceptance as hereinafter pro- 
vided, occur on or after the date upon which his or her name shall have 
been added to the schedule, and shall, in respect of all employees, occur 
prior to or on the 9th day of April, A. D., 1912, or prior to or on any other 
date to which this bond may be continued. 

“(2) There shall be no liability hereunder on the part of the Com- 
pany, unless such loss or damage shall be discovered during such desig- 
nated term, or within one year after the final expiry (as determined by 
the term herein specified and any and all continuances) of this bond, 
and within one year after the cancellation or termination of this bond or 
of any engagement hereunder in respect of the employee causing a loss. 

“(3) The Company’s liability on account of any employee shall in 
no case exceed the amount set opposite his or her name in the schedule 
hereto attached as such name and amount now appear or as they may be 
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hereafter added to or changed upon the schedule in accordance with the 
provisions therefor hereinafter set forth. 

“(4) If the employer requires indemnity in respect of any employee 
in the schedule named in an amount larger or smaller than therein speci- 
fied, the employer shall give to the Company written notice specifying 
in respect of a change in the amount of indemnity the new amount and 
the date from which it shall be effective, it being agreed and understood 
that thereby such name or names and specifications shall be deemed to 
be added to the schedule hereto attached and the obligations of the 
employer and the Company in respect thereof shall be subject to all 
the provisions herein contained and in every way as though such name 
and specifications had formed part of the original schedule. 

“(5) Whatever number of engagements may be made by the Com- 
pany with the employer in respect of any employee either by way of 
separate bonds, or by acceptances as herein provided, or by continuances 
as herein provided, the aggregate liability of the Company for all losses 
under all its engagements shall not exceed a sum equal to the amount 
of the largest of the engagements under which such losses occurred, nor 
shall the Company be liable under any specific engagement for any loss 
occurring under any other engagement. 

“(6) The Company shall in no event be liable for any act or default 
of an employee occurring after a loss in respect of such employee shall 
have come to the knowledge of the employer. 

“(7) The Company shall be primarily responsible to the limit of its 
bond in respect of any employee for any loss sustained by the employer 
through the act or default of such employee without regard to any other 
security or indemnity held by the employer. * * * 

“(11) The employer warrants that the following statements are true: 

“(a) Each employee named in the schedule has while in the service 
of the employer, discharged his or her respective duties in good faith 
(mere negligence or error of judgment not being considered) and with 
honesty, so far as the employer has knowledge. 

“(b) There is at present, so far as the employer has knowledge, no 
shortage in the accounts of any employee bonded hereunder, and no 
misappropriation by any such employee of any funds or other property 
belonging to, or in the custody of, the employer. 

“(c) In so far as the employer has knowledge, no one of said em- 
ployees habitually gambles, uses intoxicating liquors to excess, frequents 
houses of ill fame, or is a spendthrift living beyond his or her means. 

“(d) That the written statements made as to the Company by the 
employer regarding the indebtedness to the employer of the several em- 
ployees named in the schedule truthfully and correctly show the amounts 
of indebtedness of each employee to the employer at the time of making 
such statements, so far as the employer has knowledge. A copy of said 
statements, certified by the Company, is delivered to the employer with 
this bond, and receipt of same is hereby acknowledged by the employer. 

“In case of the breach of any of the foregoing warranties in respect 
of any employee, then this bond shall be void in respect of such employee 
only, and the Company shall be relieved from all liability in respect of 
such employee. 

“(12) The employer further covenants and agrees that the employer 
will not at any time give the Company notice of the appointment of, or 
request the Company to become bound hereunder, in respect of, or to 
renew or continue this bond or any engagement hereunder in respect of 
any employee who has to the knowledge of the employer, ever been guilty 
of dishonesty, or who, to the knowledge of the employer habitually gam- 
bles, uses intoxicating liquors to excess, frequents houses of ill fame, or 
is a spendthrift living beyond his or her means, and that on the notice 
given by the employer to the Company of the appointment of any such 
new employee, and upon the request for any renewal or continuance of 





646 Insurance Law Journal, Vol. 49. [ May, 1917. 


this bond or any engagement hereunder the employer will, upon request 
of the Company, state truthfully in writing the amount, if any, which 
such employee or employees may to the knowledge of the employer then 
owe the latter by overdraft, promissory note, as indorser, or otherwise; 
and any breach of this covenant and agreement on the part of the em- 
ployer shall render any such acceptance, renewal, or continuance executed 
by the Company in behalf of any and every such employee void, and re- 
lieve the Company from all liability on account of every such employee. 
A copy of every statement so made by the employer to the Company 
regarding the indebtedness of any employee shall be certified by the 
Company and delivered to the employer with the Company’s acceptance 
of the risk or renewal of this bond. 

“(13) The employer further covenants and agrees that if at any time 
during the term for which this bond is written, or during any continuance 
hereof, there shall come to the knowledge of the employer the fact that 
any employee for whom the Company may be bound under this bond is 
dishonest, or has in bad faith, and not through mere negligence or error 
of judgment, done or neglected to do any matter or thing, or that any 
such employee habitually gambles, uses intoxicating liquors to excess, 
frequents houses of ill fame, or is a spendthrift living beyond his or her 
means, the employer shall promptly notify the Company of such fact, 
and the failure so to do shall relieve the Company from all liability on 
account of such employee in respect of loss or damage thereafter aris- 
an E * ” ok 

“(17) The employer shall, whenever required by the Company, give 
all information within the employer’s knowledge or which can be obtained 
from the employer's books or records, and shall render all assistance (not 
pecuniary) which will in any way aid in the apprehension, arrest, or prose- 
cution of any employee for any criminal offense committed by such 
employee involving the liability of the Company, and in like manner shall 
aid and assist the Company in suing for or obtaining reimbursement from 
such employee or from the employee’s estate or from other sources any 
moneys which the Company may have paid or become liable to pay under 
this bond on account of such employee. 

“(18) The employer shall give notice in writing to the Company 
promptly after knowledge thereof by the employer of any loss in respect 
of which liability of the Company is claimed, and shall within six months 
thereafter furnish the company proof of such loss, and in default thereof 
the liability of the Company therefor shall terminate. 

“(19) All notices to be given by the employer to the Company shall 
‘be by registered mail addressed to the Company at its principal office in 
‘the city of Boston, and all notices to be given by the Company to the 
employer shall be by registered mail addressed to the principal office of 
the employer. 

“(20) In case the employer be a corporation, the knowledge of its 
board of directors or trustees or of any executive officer, such as the 
president, vice-pesident, cashier or assistant cashier of a bank and corre- 
‘sponding officers of a savings bank or trust company, who shall receive 
a salary from the corporation and shall be active in its affairs, shall be 
deemed to be the knowledge of the employer, excepting that the knowl- 
edge of any such directors, trustees, or officers in collusion with the 
employee through whose act the loss may arise shall not charge the cor- 
‘poration. 

“(21) So long as the Company and the employer agree so to do, 
this bond may be continued in force from year to year, and in case of 
such continuance, the Company’s liability in respect of the employees then 
in the employer's service and for whom the Company may then be bound 
hereunder shall be the same as if this instrument had been originally 
written for a term including the period of such continuance.” 


(All italics are ours.) 
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Accompanying the application of Waddell for this bond was a state- 
ment made by the plaintiff bank as follows :— 

“The foregoing applicant has been in the service of the undersigned 
employer fourteen years and months and the duties required have 
always been performed in a faithful and satisfactory manner. The ac- 
counts were last audited on the 18th day of December, 1910, and were 
correct in every particular. There has never come to the notice or knowl- 
edge of the employer any act, fact, or information tending to indicate that 
the applicant is negligent, unreliable, deceitful, dishonest, or unworthy of 
confidence. As far as the employer knows, applicant’s habits are good, 
and the employer knows no reason why you cannot safely assume the 
suretyship applied for. 

“The above and foregoing statements and representations are made 
for the purpose of inducing the Massachusetts Bonding & Insurance 
Company to execute said bond. 

“Dated at Columbus, Ga., the 18th day of March, 1911. 

“Home Savings Bank (Employer), 
“By [Signed] Rhodes Browne, Pres’t.” 





On April 10, 1912, the foregoing bond was renewed for one year, and 
in the renewal Waddell was bonded for $10,000. The material parts of 
the renewal certificate are as follows :— 

“In consideration of the sum of twenty-five and no/100 dollars, Mas- 
sachusetts Bonding & Insurance Company, a corporation duly incor- 
porated under the laws of the commonwealth of Massachusetts, hereby 
continues in force schedule bond No. S21499 in favor of Home Savings 
Bank, Columbus, Ga., on behalf of persons named in annexed schedule 
in the positions and for the sums therein specified for the period begin- 
ning the 9th day of April, 1912, and ending the 9th day of April, 1913, 
subject to all the covenants and conditions set forth and expressed in 
said schedule bond heretofore issued on the 10th day of April, 1911. 

“Provided the aggregate liability of Massachusetts Bonding & In- 
surance Company from the date of the issuance of said schedule bond 
to the date of the expiration of this certificate for or on account of any 
act or acts of any one of said persons shall not exceed the sum written 
opposite that person’s name upon the attached schedule.” 


3efore the foregoing renewal Waddell made an application for such 
renewal on April 5, 1912. Accompanying this application was a state- 
ment of the plaintiff bank dated April 5, 1912, identical in form with 
the statement dated March 18, 1911. 

On March 10, 1913, the Massachusetts Bonding & Insurance Com- 
pany renewed said bond in favor of the plaintiff bank for the year com- 
mencing April 9, 1913, issuing a renewal certificate therefor. This re- 
newal certificate was identical in form with the first renewal certificate, 
except that the bond was renewed for $15,000 instead of $10,000. Prior 
to the time of this last renewal the plaintiff bank made the following 
statement to the defendant :— 

“To Massachusetts Bonding & Insurance Company :— 

“This is to certify that the books and accounts of our officers and 
employees as per attached schedule were examined by us from time to 
time in the regular course of business, and we found them correct in 
every respect, all moneys or property in their control or custody being 
accounted for, with proper securities and funds on hand to balance their 
accounts, and they are not now in default. They have performed their 
duties in an acceptable and satisfactory manner, and we know of no 
reason why the guaranty bond should not be continued. 

“Dated at Columbus, Ga., this day of , 19—. 

“Home Savings Bank of Columbus, Ga., 
“By [Signed] Rhodes Browne, President.” 
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The plaintiff made one other statement to the defendant, to wit, on 
October 10, 1912, at which time the liability of the defendant company 
on its bond insuring the fidelity of Waddell was increased from $10,000 
to $15,000, to wit :— * 
“Oct. 10th, 1912. 

“The Massachusetts Bonding & Insurance Company, of Boston, Mass., 
is hereby notified that on the respective dates shown below we made the 
following changes in list of officers or employees covered under its sched- 
ule bond No. S21499—R17577: All appointments to any position and 
any increase in amount of security required of officers or employees ap- 
pear as ‘additions’; all removals, retirements, or transfers of officers or 
employees, and any decrease in amount of security required of an officer 
or employee appear as ‘deductions. The employer (assured) knows no 
reason why the Company cannot safely become surety for the officers or 
employees added and warranty is hereby made that the books and ac- 
counts of such officers or employees are now correct in every respect, all 
moneys handled by them being accounted for, and that all books and 
accounts will be examined from time to time in the regular course of 
business, but at least annually. * * * [Then follows a tabulation and 
schedule showing that the bond of Waddell was requested to be increased 
from $10,000 to $15,000. } 

“Dated at Columbus, Ga., the 19th day of October, 1912. 
“Home Savings Bank of Columbus, 

“By Rhodes Browne, Prest.” 


During the period of the said fidelity bond the plaintiff suffered a 
loss on account of acts of commission and omission of George H. Wad- 
dell for which it brought suit for $15,000 against the defendant, based 
upon the said bond and the renewals thereof. On February 15, 1915, 
the plaintiff filed an amendment to its original petition in order to meet 
certain special demurrers of the defendant, and in the amendment set 
forth in detail the manner, kind, and amount of the losses sustained by 
the plaintiff through acts of commission and omission of George H. 
Waddell, and alleged that the statements which it made to defendant in 
connection with the applications of George H. Waddell at the time the 
original bond was written and at the times when the original bond was 
renewed, and whatever statements were made by plaintiff to defendant, 
were true so far as plaintiff had knowledge, and were made honestly 
and in good faith, and that at the time they were made the plaintiff had 
no knowledge of loss or damage caused it by the said Waddell and no 
knowledge that he had not been faithfully and honestly performing his 
duties with the plaintiff as treasurer. 

The plaintiff further alleged in the amendment that about August 9, 
1913, the Audit Company of the South commenced an examination of 
the books and accounts of the plaintiff, and that on August 12, 1913, 
Rhodes Browne, president of the plaintiff, first had knowledge that Wad- 
dell, as treasurer, was short in his accounts with the plaintiff, but that 
on August 12, 1913, neither the said Browne nor the plaintiff was aware 
of the amounts and special conditions of the shortage, or whether it 
occurred during the original period of the bond and the renewals thereof 
or prior thereto, or whether it was a loss in respect of which the plain- 
tiff could claim liability from the defendant, and that prior to August 12, 
1913, the plaintiff had no knowledge whatever of any dishonest acts of 
Waddell. The plaintiff further alleged that at said time, to wit, August 
12, 1913, the Audit Company of the South was unwilling and unable to 
report definitely to the plaintiff that said Waddell was short in his ac- 
counts, and that the Audit Company on the night of September 20, 1913, 
made its first report of a definite character to the plaintiff that Waddell 
was short in any particular amount in his accounts with the plaintiff; 
and the plaintiff promptly thereafter (September 23, 1913) gave notice 
in writing to the defendant of the approximate amount of the loss caused 
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the plaintiff by Waddell and discovered up to September 20, 1913. In the 
petition as amended it is alleged in detail how the losses caused through 
the dishonesty of Waddell occurred. 

The defendant filed general and special demurrers to the plaintiff's 
original petition, the demurrers were overruled, and exceptions pendente 
lite were taken, upon which the defendant’s cross-bill of exceptions as- 
signed error. The defendant filed an answer denying all the material 
averments in the original petition, and on the date of the trial amended 
its answer by adding six pleas. The plaintiff demurred to these pleas, 
and the court sustained the demurrer to the plea numbered 6, and over- 
ruled the demurrer as to the others. The plaintiff excepted pendente lite 
to the latter ruling, and assigns error thereon; and the defendant ex- 
cepted pendente lite to the ruling sustaining the demurrer to the plea 
numbered 6, and in its cross-bill of exceptions assigns error thereon. 
The defendant on June 15, 1915, amended its amended answer by filing 
four additional pleas. Pleas Nos. 1 and 2 of this amendment were 
stricken by the court and to this ruling of the court defendant excepted 
pendente lite, and in its cross-bill of exceptions assigns error thereon. 
The first amendment to the original answer alleges in substance that 
at the time of the execution of the original bond and at the time of each 
renewal and increase in amount thereof the plaintiff made and delivered 
to the defendant a declaration relating to George H. Waddell, the em- 
ployee whose fidelity was to be insured—the statement hereinbefore 
quoted; that such statements were material to the risk, induced the de- 
fendant to accept the risk, and were made for the purpose of inducing the 
defendant to execute the bond and the several renewals and increases 
thereof; that said statements. were untrue and that, if the defendant had 
known they were untrue, it would not have accepted the risk and issued 
the bond and executed the several renewals and increases thereof; that 
the accounts of the plaintiff had not been audited on the respective dates 
named in the declaration and statements made by it and were not correct 
in every particular, but, on the contrary, the employee Waddell was then 
in default in said bank in a large sum, which fact appeared from the books 
of account of the bank, and that the books on their face showed that they 
were not.correct and that the accounts kept by said Waddell were not 
correctly kept; that the bond and each renewal and increase thereof was 
therefore void. And the defendant tendered to the plaintiff the full pre- 
miums on said bond and on the renewals thereof, paid to it by the plaintiff. 

So much of the second amendment to the defendant’s pleas as was 
allowed by the court averred that, if any investigations were made of the 
accounts of the plaintiff's bank or of the books or accounts of the em- 
ployee Waddell they were not made with ordinary care and diligence and 
did not include an examination of the accounts of Waddell with said 
bank, and that on certain dates stated the plaintiff, through its examining 
committee, did examine the books kept by Waddell, and did investigate far 
enough to discover that on each of the dates his accounts were not cor- 
rectly kept, and his books were not in balance, and that the plaintiff, at 
the time of making the warranties and representations hereinbefore 
quoted, had knowledge and notice that said warranties and representa- 
tions were false. 

On these pleadings the case went to trial, and a verdict for the plain- 
tiff for $87.50 on the plea of tender was returned. 

The evidence is voluminous. On the question as to the bank’s 
knowledge of Waddell’s defalcations it is conflicting. While there is no 
direct evidence to the effect that Waddell’s dishonesty was known to the 
bank before or at the time of the execution of the bond or any renewal 
or increase in amount thereof yet the books of the bank were offered in 
evidence and were inspected by the jury. It is fairly deducible from the 
evidence that the bank, if it made examination of the books and accounts 
as claimed by it, knew their condition and had knowledge of facts suffi- 
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cient to charge it with notice of Waddell’s dishonesty. His dishonesty is 
established beyond question, and the evidence, summed up, shows that 
through his dishonesty the bank lost, between April 10, 1911, and April 
9, 1912, the period of the original bond, $3,057.39; during the second 
period, $5,998.20; and during the third period, $4,102.72. It is also clear 
that for several years before the date of the original bond Waddell had 
systematically extracted and stolen the funds of the bank, and that the 
total amount of the shortage occurring by reason of his dishonesty greatly 
exceeded the amount of the loss shown to have occurred during the 
period covered by the bond. 


Slade & Swift and A. W. Cozart all of Columbus, for Plaintiff in 
Error. 

Dodd & Dodd and Little, Powell, Smith & Goldstein, all of Atlanta, 
for Defendant in Error. 


GrorcE, J. (after stating the facts as above). 

1. The foregoing statement is by no means exhaustive of the 
facts in this case, as they appear from the record of more than 
four hundred pages, but they are sufficient to indicate that the 
court rightly overruled the demurrers to the defendant’s pleas; 
and no reversible error appears in the court’s charge. 

[2] It is undoubtedly true that, while the bond in this case 
may resemble a contract of suretyship, it is in effect a contract 
of insurance, to which the rules of construction peculiar to con- 
tracts of suretyship proper would not apply, but to which the 
rules governing ordinary contracts of insurance are applicable. 
Hormel vs. American Bonding Co., 112 Minn. 288, 128 N. W. 
12, 33 L. R. A. 513. In John Church Co. vs. A‘tna Indemnity 
Co., 13 Ga. App. 826, 80 S. E. 1093, this court said :— 


“Viewed as insurance contracts, the contracts of an organiza- 
tion writing fidelity insurance are to be governed by the rules 
applicable to insurance companies, and when the contract is fairly 
susceptible of two constructions, one favorable and the other 
unfavorable to the indemnity company, the latter is to be adopted. 
It is but the familiar rule that ambiguities are to be construed 
most strongly against the insurer.” 

To the same general effect is the almost unbroken current of 
authority, and citation of the many cases supporting this view 
would be entirely useless. 

[3] In our opinion, the bond in this case and each renewal 
certificate constituted the entire contract between the plaintiff and 
the defendant, and contained the warranties and covenants re- 
quired of the plaintiff, in connection with the writing of the 
original bond; and the terms of the bond and the renewal certifi- 
cates specifically modified, qualified, and controlled the statements 
made by the plaintiff in connection with the original bond and 
the renewals, so that the said statements, by the intention of the 
contract were made only so far as the plaintiff had knowledge, 
and were not absolute, unconditional affirmations of the repre- 
sentations which they contained, but only representations of the 
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knowledge of the plaintiff. Each statement furnished the de- 
fendant by the plaintiff after the first must be given the con- 
struction clearly indicated in the original bond; and, as there in- 
dicated, such statements were only as to the knowledge of the 
plaintiff, and were not absolute and unconditional affirmations 
of the matters referred to therein. This construction is consistent 
with the intention of the parties, and is in harmony with the 
great weight of decided cases dealing with the question. 

[4] However, the demurrers to the pleas were properly over- 
ruled, because it is distinctly alleged in these pleas that no audit 
or examination of the book and accounts of the employee Wad- 
dell were made at the times and as stated in the declaration fur- 
nished the defendant by the plaintiff. It is also distinctly alleged 
in these several pleas that, if such examinations were in fact 
made, the plaintiff knew of the dishonesty of Waddell, because 
his books on their face showed such dishonesty. It was certainly 
proper for the defendant to show, if it could, that no examina- 
tions were made by the bank, as stated by it to the defendant, 
but, if made, the bank had knowledge of Waddell’s dishonesty. 
We therefore conclude that there was no error in overruling the 
demurrer to the pleas set out in the amendment to its original 
answer. 

[1]. 2. The plaintiff insists that a new trial should have been 
granted it upon the general statutory grounds, and upon nineteen 
additional grounds, complaining of certain charges given by the 
judge to the jury. As already indicated, we think the verdict is 
supported by the evidence. The evidence was in conflict upon 
the material issues in the case, and while it would have sustained 
a finding for the plaintiff in a substantial sum, it cannot be said 
that the verdict is without evidence to support it. The case was 
well prepared, and was submitted to the jury with great skill and 
ability. Doubtless every material fact and circumstance was 
before the jury. Not only was the evidence developed in minute 
detail by the witnesses, both expert and nonexpert in such mat- 
ters, but the books of the bank were admitted in evidence, and 
the jury was authorized to find that the plaintiff either did not 
make examinations of Waddell’s accounts as claimed by it, or, 
if such examinations were in fact made, that knowledge was 
thereby obtained on the part of the bank of the actual condition 
of the books. There is no reason to suppose that the jury were 
friendly to the defendant and unfriendly to the plaintiff. The 
contrary presumption, if there be ground for speculation, might 
be indulged. 

3. Certain charges of the court are excepted to in grounds 
4, 5, 6, and 7 of the motion for a new trial, as intimating and 
expressing an opinion upon the facts of the case. On careful 
examination of the record it appears that the trial judge read to 
the jury, in detail, the pleadings of the parties, and also read to 
the jury certain stipulations between counsel. Further in the 
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charge he undertook to apply the law of the case to the conten- 
tions of the defendant, and in making this application the charges 
attacked as intimating an opinion were given. We do not think 
that these charges are subject to the criticism made. The jury 
undoubtedly understood the purpose of these charges. 

[5] 4. The court gave in charge to the jury sections 2479 and 
2480 of the Civil Code of 1910. It is contended, in the eighth 
and ninth grounds of the motion for a new trial, that in so 
doing the court committed harmful error against the plaintiff. 
Whether these sections were applicable to the facts of this case 
need not be considered. The court instructed the jury that these 
sections of the Code should be applied only to that part of the 
application which was signed by the bank itself. The application 
undoubtedly included the statement made by the bank, the 
cbligee named in the bond. No release of liability on account of 
anything stated in Waddell’s application, or any such part of 
the application as was made by Waddell, was pleaded, but the 
defendant insisted that the statements made by the bank con- 
cerning the condition of Waddell’s books and accounts, and re- 
lating to the manner in which he performed his services as treas- 
urer of the bank, were false and fraudulent. In addition the 
court instructed the jury that, if the bank acted in good faith in 
making the statements to the bonding company, and disclosed to 
the company all the material facts within its knowledge, then 
such statements, with one exception, hereinafter noted, if false, 
would not void the bond. 

5. The instructions complained of in the tenth, twelfth, thir- 
teenth, sixteenth, amd seventeenth grounds were not, for any of 
the reasons assigned, erroneous. 

[6] In the eleventh ground exception is taken to an instruc- 
tion to the effect that, if the jury should find that the statement 
that the books of the bank were audited on the 18th day of 
December, and were correct in every particular, was a material 
representation, and that this statement was not in fact true, 
either because the books were not audited or because, being 
audited, they did not show that the accounts of Waddell were 
true in every particular, and if they should further find that the 
variation was a variation by which the nature or extent or char- 
acter of the risk was changed, then the policy would be void. 
One ground of exception to this charge is that the court con- 
fined the plaintiff to the exact date, December 18, 1910. This 
exception is not well taken, because the court expressly stated to 
the jury that the variation from this statement, in order to affect 
this bond, would have to be material, and of such character as 
would change the nature, extent, and character of the risk. 
This charge was correct. It would not have been proper for 
the judge to state to the jury that it was immaterial, under the 
facts of the case, whether the audit was made on the 18th or 14th 
of December. He properly left it to the jury to say whether or 
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not an examination of the account of Waddell was made on 
December 18, 1910, as represented in the statement made by the 
bank to the defendant, and, if not, whether by the variation the 
nature or extent or character of the risk assumed by the defendant 
would be changed. 

[7] It was for the jury, and not for the court, to say whether 
any representations inducing the defendant to execute its bond 
insuring the fidelity of Waddell were true or untrue, or whether 
the statements were material or immaterial, or whether such 
statements were so material as to vary the nature, extent, or 
character of the risk assumed by the defendant company. 

[8] It is to be noted that a statement made to the defendant 
that the books of Waddell were on a certain date examined is 
a statement within the knowledge of the bank. That portion of 
the statement which relates to the information derived from such 
examination is not necessarily within the knowledge of the bank, 
and, if made in good faith by the bank, would not defeat the 
plaintiff's action. 

6. The charges referred to in the fourteenth, fifteenth, and 
eighteenth grounds of the motion for a new trial do not require 
discussion. These charges are not subject to the exceptions 
taken. The charges may contain certain inaccuracies of expres- 
sion, but they do not contain an incorrect statement of any con- 
trolling principle of law applicable to the facts of the case. 

{9, 10] In the twenty-second ground it is complained that the 
judge confused preponderance of evidence with proof to a rea- 
sonable and moral certainty. This criticism seems to be well 
founded. However, this charge did not immediately follow the 
contentions of the plaintiff; and since the burden in this case 
was upon the defendant to establish its affirmative pleas, the 
charge was more harmful to the defendant than to the plaintiff. 
In addition the charge of the court fully explained to the jury 
that in the instant case the preponderance of the evidence should 
control. 

[11] 7. The assignments of error in the nineteenth, twentieth, 
and twenty-first grounds of the motion remain for consideration. 
The judge here read to the jury a portion of the statement fur- 
nished by the plaintiff to the defendant under date of October 
19, 1912, asking for an increase in the amount of the bond of 
Waddell from $10,000 to $15,000. The court thus charged in 
effect that, if this statement was material to the risk, and the 
bonding company believed it was true, and acted upon it and 
granted an increase in the amount of the bond from $10,000 to 
$15,000, but if in point of fact the books and accounts of Wad- 
dell were not at that time correct in every respect, and there 
was a variation by which the nature or extent or character of 
the risk was changed, the bond would be void “in so far as the 
increase of the bond was concerned,” and that this would be true 
although the president of the bank, in making this statement, 
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may have acted in good faith and may have believed that the 
statement was true; that, where the insurer is induced to enter 
into the contract by a representation as to a material fact, the 
policy will be void where the representation was made willfully, 
with intent to deceive, or through an innocent mistake. Further, 
and in the same connection, the court charged the jury that the 
same rule that he had given in connection with the application to 
increase the liability under’ the bond from $10,000 to $15,000 
would apply “as to these other matters to which I have directed 
your attention.” He then proceeded to remind the jury :— 

That it was alleged by the defendant that at the time of the 
execution of the bond and on the several occasions when it was 
renewed, the plaintiff bank stated that examinations of the books 
of Waddell were made at certain times, and that these audits 
showed the books to be correct, and that the same rule applied 
to those “instances of defense to which I have already directed 
your attention, in so far as the examinations were concerned; 
but in those cases, as already charged you, if the examinations 
were in point of fact made and the result of the audit or exami- 
nation showed that the books and accounts of Waddell as treas- 
urer were correct, then the representations would not void the 
policy, if the Home Savings Bank in good faith believed that they 
were correct and made the representations believing that they 
were correct.” 

The court did, however, in the same connection, leave it to the 
jury to say whether in point of fact the bank had examined or 
audited the books of Waddell. He concludes the instruction on 
the effect of the statement dated October 19, 1912, and made by 
the plaintiff with the positive statement that :— 

“The matter I referred to is the increase of the policy from 
$10,000 to $15,000.” 

The concluding statement of the charge is this :— 

“If that increase is void, if you find that to be void from $10,000 
to $15,000, why, then the plaintiff in no event could recover over 
$10,000, because that would leave the bond only $10,000.” 

In our view, these charges incorrectly stated the law of this 
case. The statement of October, 1912, was made for the purpose 
of increasing the liability fixed by the terms, provisions, and con- 
ditions of the original bond, and this statement must be consid- 
ered as modified by the provisions of that bond. The original 
bond in this case did not contemplate that statements made by 
the employer were to be considered as positive and unconditional 
affirmations of the truth of the matter therein contained, but 
meant that such statements were true only to the knowledge of 
the employer. 

[12] As a general rule, it cannot be said that an erroneous 
instruction as this was, resulted in no harm to the losing party. 
In this case, however, it is clear to the point of demonstration 
that the charge did not harm the plaintiff. The jury could only 
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have understood from this charge that it related to the increase 
in the liability of the bond from $10,000 to $15,000. Indeed, the 
judge clearly and repeatedly stated to the jury that this rule 
which he was then giving them applied only to the increase in 
liability of the bond, and did not affect the original bond or any 
renewal thereof. 

The jury found for the defendant upon its affirmative pleas, 
and returned to the plaintiff the amount of premiums paid by it 
for the bond and its renewals. This was a clear finding that the 
bond was void; and, inasmuch as the jury found, under substan- 
tially correct instructions by the court, that the plainitff was not 
entitled to recover any amount, and that the bond was void by 
reason of the things affirmatively pleaded by the defendant, a 
reversal is not required on account of this error in the charge of 
the court. The court therefore did not err in overruling the mo- 
tion for a new trial. 

Judgnient affirmed on main bill of exceptions; cross-bill dis- 
missed. 

Wade, C. J., and Luke, J., concur. 


















KINGAN & CO., Ltp., vs. MARYLAND CASUALTY CO. 
(No. 9607.)* 


(Appellate Court of Indiana, Division No. 2.) 







1. INSURANCE — INDEMNITY INSURANCE— CONSTRUCTION 

OF POLICY—DUTY OF INSURER. 

Under an indemnity insurance policy against loss from liability from the 
loss of life or personal injury, not exceeding $5,000 for the loss of 
life or injury to any one person, providing that, if suit is brought on 
account of an accident, the insurer will at its own cost defend the 
suit unless it shall elect to settle or pay the assured the indemnity 
provided by the policy, where suit has been brought for an accident 
the insured is not bound to accept an offer of settlement by the in- 
sured person for less than the face of the policy, but only to elect 
between settlement, defense of the action, or payment of the face of 
the policy. 

(For other cases, see Insurance, Cent. Dig. § 1298.) 


Zz. “ee eee INSURANCE—LIABILITY OF IN- 
SURED—EXTE 

Under an indemnity cia providing that, if suit is brought against as- 
sured on account of an accident, the insurer will at its own cost de- 
fend the suit unless it shall elect to settle it or pay the insured the 
indemnity provided by the policy, the election by the insured to defend 
the suit of the person injured, rather than to settle, does not subject 


* Decision rendered, Mar. 7, 1917. 115 N. E. Rep. 348. 
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the insurer to the full risk of the litigation, where the judgment re- 
covered exceeds the indemnity provided by the policy. 


(For other cases, see Insurance, Cent. Dig. § 1298.) 


3. INSURANCE—INDEMNITY INSURANCE— EXTENT OF LIA- 
BILITY—INTEREST. 

If an indemnity policy provides for protection against loss or damage and 
not against liability, interest does not accrue upon the liability of the 
insurer until the insured has suffered loss by paying the judgment 
against him and submitting the proofs required by the policy. 

(For other cases, see Insurance, Cent. Dig. § 1494.) 


4. INSURANCE—INDEMNITY INSURANCE—CONSTRUCTION 
OF CONTRACT—ACTS OF INSURED. 

Apparent recognition by insured that his policy indemnified only against 
loss or damage, and not against liability by payment of the judgment 
or making a demand on the insurer and furnishing the necessary 
proofs of such payment as required by the policy, should not be held 
to conclude insured, since it may have been based on reasons purely 
prudential. 


(For other cases, see Insurance, Cent. Dig. § 1298.) 


5. INSURANCE—INDEMNITY INSURANCE — CONSTRUCTION 
OF POLICY—EXTENT OF LIABILITY. 

An indemnity policy “against all immediate loss or damage * * * as 
follows: (C) For loss from liability of the insured’—provides in- 
demnity against loss or damage and not against liability of the insured. 

(For other cases, see Insurance, Cent. Dig. § 1298.) 


Appeal from Superior Court, Marion County; Joseph Collier, Judge. 

Action by Kingan & Company, Ltd., against the Maryland Casualty 
Company. From a judgment for defendant, plaintiff appeals. Reversed 
and remanded, with instructions. 


W. H. H. Miller, C. C. Shirley, Samuel D. Miller, and William ‘H. 
Thompson, all of Indianapolis, for Appellant. 

Alvah J. Rucker and James E. Rocap, both of Indianapolis, and J. F. 
Dammann, Jr., of Chicago, Ill., for Appellee. 


MEYER vs. NATIONAL SURETY CO.* 


(Supreme Court of New Jersey.) 


1. INSURANCE — REINSURANCE— CONTRACT WITH POLICY- 
HOLDER—SURETY COMPANY—COMPLAINT. 


It is competent, for a reinsuring company to agree to be directly liable to 
a policyholder by the terms of the reinsurance agreement. In this 
case, the defendant company became directly liable to the plaintiff. 
A complaint, with the reinsurance agreement attached and made a 


Ps Decision rendered, Mar. 6, 1917. 100 Atl. Rep. 164. Syllabus by the 
ourt. 
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part thereof, which alleges that the defendant company assumes all 
liabilities, etc., is sufficient. 


(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819, 1823.) 


Appeal from District Court of Newark City. 
Action by Emanuel Meyer against the National Surety Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Argued November term, 1916, before Gummere, C. J., and Trenchard 
and Black, JJ. 


Gross & Gross, of Jersey City, for Appellant. 
Edward R. McGlynn, of Newark, for Respondent. 


UHL v. HARTWOOD CLUB.—IN rE ASTNA LIFE INS. CO.* 
(Supreme Court of New York, Appellate Division, Third Department.) 


3. INSURANCE—WAIVER—RETENTION OF PREMIUMS. 

Where the insurer received and retained premiums upon a policy issued 
under the Workmen’s Compensation Law in protection of a mem- 
bership corporation and its employees while engaged in a hazardous 
employment for pecuniary gain, the insurer, in proceedings for com- 
pensation by the widow of an employee killed in such employment, 
could not be heard to say that it should not be called upon to make 
payment of the indemnity, on the ground that the membership cor- 
poration had no right to engage in the particular business for pecuni- 
ary gain. 

Woodward & Cochrane, JJ., dissenting. 


Appeal from State Industrial Commission. 

Proceeding by Fannie A. Uhl, under the Workmen’s Compensation 
Act, for compensation for herself and child for the death of Henry Uhl, 
against the Hartwood Club, the employer, and the AXtna Life Insurance 
Company, insurer. From an award of the State Industrial Commission, 
the employer and insurer appeal. Affirmed. 


Argued before Kellogg, P. J., and Lyon, Woodward, Cochrane, and 
Sewell, JJ. 


James B. Henney, of New York City (William H. Foster, of Syra- 


cuse, of counsel), for Appellants. ; 
Egburt E. Woodbury, Atty. Gen. (E. C. Aiken, Deputy Atty. Gen., 


of counsel), for Respondent. ; ; 
Robert W. Bonynge, of New York City, for State Industrial Com- 


mission. 


" * Decision rendered, Mar. 7, 1917. 163 N. Y. Supp. 744. 
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TRIANGLE WAIST CO. vs. GENERAL ACC., FIRE & LIFE 
ASSUR. CORP., Lrv., of PERTH, SCOTLAND.* 


{Supreme Court of New York, Appellate Division, First Department.) 


INSURANCE—INDEMNITY INSURANCE—ACCIDENT. 


Where, after an independent contractor had replaced a radiator removed 
in making repairs, plaintiff's officers required its servant to uncouple 
the radiator and put it in a different place, and an accident ensued 
liability on an indemnity policy cannot be defeated on the ground that 
the accident was connected with the repairs made by the independent 
contractor. 


{For other cases, see Insurance, Cent. Dig. § 1144.) 


Appeal from Trial Term, New York County. 

Action by the Triangle Waist Company against the General Accident, 
Fire & Life Assurance Corporation, Ltd., of Perth, Scotland. From a 
judgment on a verdict, and from an order denying motion for néw trial, 
defendant appeals. Affirmed. 


Argued before Clarke, P. J., and Laughlin, Dowling, Smith, and 
Shearn, JJ. 


Wendell P. Barker, of New York City, for Appellant. 
Max D. Steuer, of New York City, for Respondent. 


* Decision rendered, Mar. 2, 1917. 163 N. Y. Supp. 687. 


BISSINGER & CO. vs. MASSACHUSETTS BONDING & 
INSURANCE COMPANY.* 


(Supreme Court of Oregon.) 


1. INSURANCE—INDEMNITY POLICIES—CONTRACT. 
Guaranteeing the fidelity of employees is a form of insurance. 
(For other cases, see Insurance, Cent. Dig. § 1%.) 


2. INSURANCE—ACTIONS—DEFENSES. 

An indemnity company seeking to defeat an action on a policy guaran- 
teeing the fidelity of an employee, upon the ground that the employer 
has not complied with warranties made in the application, need not 
tender a return of the premiums. 

(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534.) 

3. INSURANCE—INDEMNITY INSURANCE POLICIES —CON- 
STRUCTION—“CASH SECURITIES’—‘SECURITY” — “CASH.” 


Where the application for a policy guaranteeing the insured against loss 
from the peculations of an employee stated that monthly examina- 
tions of the employee’s accounts would be made and cash securities, 


* Decision rendered, Mar. 13, 1917. 163 Pac. Rep. 592. 
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etc., counted, the term “cash securities” must be treated as meaning 

bonds or negotiable instruments easily convertible into money and 

not a bank deposit; the word “cash” usually meaning money on 

hand, and the term “security” usually being interpreted as something 

given or deposited to guarantee the payment of a debt or the per- 

formance of a condition (citing Words and Phrases, Cash; Security). 
(For other cases, see Insurance, Cent. Dig. § 875%.) 


4, INSURANCE —INDEMNITY INSURANCE—POLICY—COMPLI- 
ANCE WITH—*VOUCHER’—“VALUABLE SECURITIES.” 

The application in a policy guaranteeing an employer againt loss by lar- 
ceny or embezzlement of one of its employees recited that there 
would be monthly a thorough examination of his accounts made by 
an auditor or expert accountant, and cash securities, etc., would be 
compared and verified with accounts and vouchers. Previous an- 
swers to questions stated that the employee would not have custody 
of valuable securities, but only merchandise on hand. The emp.oyee 
embezzled large sums over a considerable period of time by destroy- 
ing drafts for merchandise shipped to the branch house of which he 
was manager and then drawing upon an account maintained by the 
employer for such purposes checks for sums greater than the drafts 
for the purchases. The statements prepared monthly by the em- 
ployee were duly examined by the employer's auditor, but the mer- 
chandise on hand was not checked up. Held, that the term “valuable 
securities” included merchandise on hand, and the employer’s failure 
to compare the same with vouchers which are written instruments, 
showing on what authority or by what authority particular payments 
of money had been made was a failure to comply with the warranties 
in the application, and prevented recovery. 

(For other cases, see Insurance, Cent. Dig. § 875%.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Voucher. ) 


Department 2. Appeal from Circuit Court, Multnomah County; Geo. 
N. Davis, Judge. 

Action by Bissinger & Co. against the Massachusetts Bonding & In- 
surance Company. From a judgment for plaintiff, defendant appeals. 
Reversed, and action dismissed. 

This is an action by Bissinger & Co., a corporation, to recover from 
the Massachusetts Bonding & Insurance Company, a corporation, $3,000, 
the amount of an indemnity bond issued by the defendant, to save the 
plaintiff harmless against loss by the larceny or embezzlement of Eugene 
Henle, one of its employees. From a judgment for the sum demanded 
in the complaint, the defendant appeals. 


D. D. Price and John T. McKee, both of Portland, for Appellant. 
Hall S. Lusk, of Portland (Dolph, Mallory, Simon & Gearin, of 
Portland, on the brief), for Respondent. 
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AMERICAN SURETY CO. ofr New York vs. FISHBACK, 
STATE Ins. Com’r. (No. 13690.)* 


(Supreme Court of Washington.) 


7. INSURANCE—COMMISSIONERS—CONSTRUCTION OF STAT- 
UTES. 

In view of*the general provisions of the Insurance Code, especially sec- 
tions 6059—8, 6059—45a, 6059—102, 6059—191, 6059—201, 6059—221, 
6059—237, indicating that licenses therein provided shall not be re- 
voked unless after hearing and for willful disobedience, and as the 
revocation of a license is a penalty, which is usually imposed for the 
willful disobedience of some positive statute and is not favored where 
good faith is asserted and proved, section 6059—196 does not impose 
an arbitrary duty upon the Commissioner, but he is possessed of a 
sound discretion to inquire and absolve where there is no evidence 
of a want of good faith, and the party charged is acting upon a fair 
conception “of the principles of law and equity” and his legal rights 
as they are defined in the general law. 

(For other cases, see Insurance, Cent. Dig. § 10.) 


Department 1. Appeal from Superior Court, Thurston County; John 
R. Mitchell, Judge. 

Suit for injunction by the American Surety Company of New York 
against H. O. Fishback, State Insurance Commissioner. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 


W. V. Tanner, Howard Waterman, and Chas. E. Arney, Jr., all of 
Olympia, for Appellant. 
Hastings & Stedman, of Seattle, for Respondent. 


* Decision rendered, Feb. 28, 1917. 163 Pac. Rep. 488. 





McCall vs. International Life Ins. Co. 


KANSAS CITY COURT OF APPEALS. 


MIssourRI. 


McCALL 


vs. 


INTERNATIONAL LIFE INS. CO. (No. 12302.)* 


1. INSURANCE—NONPAYMENT OF PREMIUMS—RIGHTS OF 
INSURED AFTER DEFAULT—REINSTATEMENT—STATUTE 


Insured in 1912 borrowed on policy loan agreements, with policies as 
collateral, amounts equal to full loan value of policies. In 1913, 
default was made in payment of premiums, at which time the indebt- 
edness due on the loan equaled the cash value of the policies. In- 
sured died in 1915 without payment of any premium after default. 
Each policy contained a provision that “if there shall be an indebt- 
edness to the company, and if any premium shall not be paid on or 
before the date when due, an amount of insurance, equal to the face 
amount of this contract less the indebtedness, will automatically 
continue from said due date as term insurance.” There were also 
provisions for reinstatement by payment of all premiums, etc., where 
evidence of insurability was furnished, which had not been complied 
with. Rev. St. 1909, § 6946 (Rev. St. 1899, § 7897, as amended by 
Laws 1903, p. 208), which is in harmony with provisions of policies, 
provides that after deducting from three-fourths of such net value 
any indebtedness to the company the balance shall be taken as a net 
single premium for the extended insurance therein provided. Held 
that, as the indebtedness on the policies at the time of default in 
payment of premiums equaled the full loan values thereof, tender of 
payment of debt did not give insured right to extended insurance 
thereon, and the company was not bound to reinstate the policies by 
tender of payment of the debt in full without tender of premiums 
with evidence of insurability. 

(For other cases, see Insurance, Cent. Dig. § 938; Dec. Dig. § 367[2].) 


2. INSURANCE— DEFAULT IN PREMIUMS—EXTENDED IN- 
SURANCE—ESTOPPEL—“LAPSED.” 

Correspondence of insurer urging insured to reinstate after forfeiture of 
his policy by nonpayment of premiums, and stating the terms of 
reinstatement, which offers were declined by insured, did not prevent 
the insurer from applying the net value of the policies to-payment of 
the loan secured by the policies, leaving nothing on which extended 
insurance could rest; the use of the word “lapsed” in the correspon- 
dence meaning temporary suspension in view of the fact that policies 
were subject to reinstatement. 

(For other cases, see Insurance, Cent. Dig. § 935; Dec. Dig. § 367[1].) 

(lor other definitions, see Words and Phrases, First and Second Series, 
Lapse. ) 


3. INSURANCE—LOANS ON POLICIES—PLEDGE CONTRACT. 
Loan agreements, showing on their face that they were made subject to 
provisions of life policies that insured could borrow on the sole 
* Decision rendered, Mar. 5, 1917. Rehearing denied, Apr. 2, 1917. 193 
S. W. Rep. 860. 
Vol. XLIX—43. 
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security of the insurance contracts and that they should be assigned 
as security according to terms of loan agreements, are not loan and 
pledge contracts distinct and independent from the policies, giving 
insured right to extended insurance by repayment of loan after de- 
fault in paying premiums. 


(For other cases, see Insurance, Cent. Dig. § 935; Dec. Dig. § 367[1].) 


4. INSURANCE—RESERVE VALUE—LOAN AGREEMENT—SET- 
TLEMENT 

A provision in a loan agreement that, upon default in paying premiums 
on policy pledged, the loan if unpaid may be foreclosed by satisfying 
the indebtedness, the balance if any to be applied to purchase ex- 
tended insurance, is a reasonable means of settlement and not con- 
trary to public policy. 












Appeal from Circuit Court, Jackson County; Daniel E. Bird, Judge. 
Action by Nita B. McCall against the International Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


McVey & Freet, of Kansas City, for Appellant. 

E. P. Wilson, of St. Louis, and Humphrey, Boxley & Reeves, of 
Kansas City, for Respondent. 

TRIMBLE, J. 

This action is upon two insurance policies issued May 9, 1907, 
by the Great Western Life Insurance Company upon the life of 
Charles A. McCall in favor of Nita B. McCall, then his wife 
and now his widow, and plaintiff in the suit. Said policies, num- 
bered 63 and 64, were for $3,000 and $2,000, respectively. In 
November, 1912, the business of the Great Western was rein- 
sured by the International Life Insurance Company, hence the 
suit is against the latter company; it having stepped into the 
shoes of the former. The policies contain the same provisions 
and differ only in amount and in premiums, which, in each policy, 
was a stipulated sum payable annually on or before May 9th, 
with thirty days’ grace, throughout insured’s life. Hence the 
issues, under both counts of the petition, are identical. 

[1] On March 30, 1912, and after paying six full annual pre- 
miums, insured borrowed on policy No. 63 its full loan value, 
to wit, $183, and on policy No. 64 its full loan value, to wit, $122. 
On May 9, 1913, insured defaulted in the payment of the pre- 
miums due on that date. It is undisputed that on said date the 
indebtedness due from insured on the loan made to him on 
each policy exactly equaled the cash value of said policy, namely, 
$183 in one and $122 in the other. After defaulting in the pay- 
ment of premiums, no other premiums were paid by the insured. 
He died May 19, 1915. Suit was instituted on the policies August 
17, 1915. 

There is no question but that, if there had been no loan on each ‘ 
policy, three-fourths of the net value of each, computed as di- 
rected in section 6946, R. S. Mo. 1909, would have been sufficient 
to have carried the policy, as extended insurance, beyond the 
date of insured’s death. And in March, 1915, insured made a 
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tender of, or sent to the insurance company, the full amount of 
said loans with interest, which the company declined to accept, 
and returned to the insured. If the defendant had accepted pay- 
ment of said loans at that time, or if it was required or bound to 
do so in law, then it is unquestioned that there was more than 
sufficient reserve value in each policy to carry the same beyond 
the date of insured’s death. The controversy herein therefore 
grows out of the situation created by the existence of said loans, 
and the conduct of the insurer and insured with relation thereto 
subsequent to the insured’s default in premiums on May 9, 1913. 
The position of the respective parties hereto may be stated thus: 

Plaintiff’s view is that when default occurred, notwithstanding 
the fact that on the date of the default in premiums the loan on 
each policy equaled the value thereof, so that deducting said debt 
from said value nothing remained on which extended insurance 
could rest, nevertheless defendant did not deduct such debt, nor 
apply the net value in payment thereof, nor attempt to do so, 
until after insured had tendered full payment of said debt with 
interest, and therefore defendant was bound to accept payment 
of said loan and must now accept payment thereof (which is re- 
tendered in the petition), leaving the net value unincumbered by 
said debt and free to operate for the benefit of insured and his 
beneficiary by carrying said policy as extended insurance to the 
date of insured’s death. In other words, plaintiff claims that the 
loan on each policy created the relation of pledgor and pledgee 
between the insurer and insured, wholly independent of and dis- 
tinct from the policy and the relationships and rights created 
thereunder, and that such relation of pledgor and pledgee con- 
tinued with no foreclosure on the part of the pledgee, and hence 
the policies continued with insured’s right to extended insurance 
thereon, but subject to the lien of said pledge which insured, by 
his tender of the debt and plaintiff’s renewal thereof, has removed, 
leaving plaintiff entitled to recover on the policies as extended 
insurance. 

On the other hand, defendant’s view is that, since there was 
no value of the policies in excess of the loans thereon, there was 
no balance on which extended insurance could be based. Its 
contention is further that the relationships created by the loans 
were not independent of those created by the policies, but are 
closely interwoven therewith and dependent thereon and must 
be so treated when considering the present rights of the parties. 
The defendant also contends that it did apply the net value of 
the policies to the payment of insured’s debt and notified him of 
such action, and that he acquiesced therein, but long afterwards 
attempted to create different rights for himself by making a 
tender of the debt, at the same time refusing to re-establish the 
policy by making the required showing as to health and paying 
up the defaulted premiums. 

At the conclusion of the trial, the court instructed the jury to 
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find for defendant, which was done. Judgment being thereupon 
rendered in defendant’ s favor, the plaintiff appealed. 

Prior to the amendment of 1903 (Laws 1903, p. 208), our non- 
forfeiture statute (section 6946, R. S. Mo. 1909) allowed only 
notes given for past premiums to be deducted from three-fourths 
of the net value of a policy, leaving the remainder of such value 
as a basis for extended insurance. Section 7897, R. S. Mo. 
1899; Gillen vs. New York Life Ins. Co., 178 Mo. App. 89, 161 
S. W. 667; Smith vs. Mutual Benefit Life Ins. Co., 173 Mo. 329, 
72 S. W. 935; Christensen vs. New York Life Ins. Co., 160 Mo. 
App. 486, 141 S. W. 6; oe vs. Metropolitan Life Ins. Co., 
155 Mo. App. 185, 198, 134 S. W. 102. But the 1903 amendment 
changed this and allowed any indebtedness due the company to be 
‘deducted. Paschedag vs. Metropolitan Life Ins. Co., supra; Bur- 
ridge vs. New York Life Ins. Co., 211 Mo. 158, 173, 109 S 
W. 560. 

Each of the policies contained a provision that :— 

“In case of default in the payment of any premium or interest 
the company will reinstate the contract at any time, if not pre- 
viously surrendered for its cash value, upon written application 
iby the insured to the company at its home office with evidence of 
insurability satisfactory to the company, payment of all premi- 
ums that would have been paid in the intervening time if no 
default had been made, with interest thereon at the rate of 5 
per cent per annum computed from the premium due date, and 
payment on reinstatement, with interest at like rate, or any in- 
debtedness existing at the time of default.” 

They further provided that :— 

“On demand in writing to the home office of the company the 
insured may borrow on the sole security of this contract the 
amount specified in the accompanying table for the year in which 
the loan is to be taken, subject to interest in advance, at the rate 
of 5 per cent per annum, provided the contract shall have been in 
force two years; the contract shall be assigned to the company 
as security according to the terms of the company’s loan agree- 
ment, and the premiums on the contract shall be paid in full to 
the anniversary of the insurance next succeeding the date when 
the loan shall be made.”’ 

The policies each contained the following further provisions: 

“If any premium shall not be paid on or before the date when 
due, and if there be no indebtedness to the company, the insur- 
ance will automatically continue from said due date as term in- 
surance during the term, including the period of grace, specified 
in column 4 of the accompanying table; or in lieu of such term 
insurance, the company will indorse on this contract the amount 
of paid-up insurance, if any, specified in column 3 of the accom- 
panying t table, upon written request therefor made by the insured 
within said six months from said due date. Upon similar written 
request within said six months, and surrender of the contract, the 
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company will pay the cash value, if any, specified in column 2 of 
the accompanying table. * * * 

“Jf there shall be an indebtedness to the company, and if any 
premium shall not be paid on or before the date when due, an 
amount of insurance, equal to the face amount of this contract 
less the indebtedness, will automatically continue from said due 
date as term insurance, for the term, including the period of 
grace, which the excess of the cash value of the contract, if any, 
over the indebtedness, will purchase at the then age of the in- 
sured, according to the company’s present table of single pre- 
miums. In lieu of such term insurance, provided the insured 
shall make written request therefor within six months from said 
due date, the company will, as the insured may elect, either in- 
dorse on this contract the amount of paid-up life insurance which 
said excess will purchase at the then age of the insured, accord- 
ing to the company’s present table of single premiums, or upon 
surrender of the contract pay said excess in cash. * * * 

“If any premium shall not be paid on or before the date when 
due, the liability of the company shall be only as hereinbefore 
provided.” 

On March 30, 1912, the insured and the beneficiary signed a 
written application for a loan on each policy, and executed two 
“policy loan agreements,” one for $183 and the other for $122, 
which were delivered to the company along with the policies as. 
collateral. Said “policy loan agreements” were identical except 
in amount, so that only the material contents of one need be set 
forth. They recited that :-— 

“Pursuant to the provisions of policy No. (63 in one and 64 in 
the other), issued by the Great Western Life Insurance Com- 
pany on the life of Charles A. McCall, the undersigned have this 
day obtained a cash loan from said company of the sum of (here 
$183 was specified in one and $122 in the other), the receipt of 
which is hereby acknowledged, conditioned upon pledging as 
collateral said policy with said company as sole security for said 
loan and giving assent to the terms of this policy agreement: 
Therefore, in consideration of the premises, the undersigned 
hereby agree as follows :— 

“(1) To pay said company interest on said loan at the rate of 
5 per cent per annum, payable in advance from this date to the 
next anniversary of said policy, and annually in advance on said 
anniversaray and thereafter. 

“(2) To pledge, and do hereby pledge, said policy as sole 
security for the payment of said loan and interest and herewith 
deposit said policy with said company at its home office. 

“(3) To pay said company said sum when due with interest, 
reserving, however, the right to reclaim said policy by repay- 
ment of said loan with interest at any time before due, said re- 
payment to cancel this agreement without further action. 

“(4) That said loan shall become due and payable: (a) 
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Either if any premium on said policy or any interest on said loan 
is not paid on the date when due, in which event said pledge shall, 
without demand or notice of any kind, every demand and notice 
being hereby waived, be foreclosed by satisfying said loan in the 
manner provided in said policy. (b) Or, (1) on the maturity 
of the policy as a death claim or an endowment; (2) on the 
surrender of the policy for a cash value; (3) on the selection 
of a discontinuing option at the end of any dividend period. In 
any such event the amount due on said loan shall be deducted 
from the sum to be paid or allowed under said policy.” 

It will be observed that the policies were issued in 1907, after 
the amendment of 1903 was made, and hence the policies are 
subject to the law as it now stands, which says that “after de- 
ducting from three-fourths of such net value * * * any 
evidence of indebtedness to the company * * * the balance 
shall be taken as a net single premium for” the insurance therein 
provided for, which is, for brevity, termed extended insurance. 
In other words, the statute requires that, of the three-fourths net 
value of the policy, whatever balance there is, in excess of any 
indebtedness due the company, shall be considered and taken to 
be a net single premium for the extended insurance. It would 
seem that, if there was no balance, there would be nothing on 
which extended insurance could rest, and hence nothing in the 
law compelling extended insurance where that is the situation. 

When we turn from the requirements of the law to the terms 
of the policy, we find that its provisions are in harmony with 
and not in conflict with the law. It provides: (1) That upon 
default in premiums, and there is no indebtedness to the company, 
extended insurance automatically continues, thus giving to in- 
sured the same benefits which section 6946 enforces (and per- 
haps greater benefits, since the policy does not require three an- 
nual payments to be made, as does the statute); or, if insured 
wants a paid-up policy, in lieu of extended insurance, he will 
be given that, as enforced by section 6947; or, the company will 
pay the cash surrender value as provided for in section 6949, 
R. S. Mo. 1909. (2) If there is an indebtedness to the company 
when default is made in payment of premiums, then extended 
insurance automatically continues for the term which the excess 
of the cash value of the policy over the indebtedness would pur- 
chase. Provision also was made for paid-up insurance or for a 
surrender at its cash value at the election of the insured. It being 
conceded that at the time of default in the premiums the in- 
debtedness equaled the value of the policies, and consequently 
there was no excess in value above the indebtedness, we fail to 
see anything either in the statute or in the policies requiring the 
continuation of any further liability in the shape of extended 
insurance. 

[2] Is there anything in the facts or in the conduct of the 
company, at the time of and subsequent to the default in the 
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payment of premiums, that compels the company to grant ex- 
tended insurance, or which prevents it from applying the indebt- 
edness to the extinguishment of the debt leaving nothing of value 
in the policy on which extended insurance could rest? Or could 
the insured, by tendering the amount of the debt in February, 
1915, while still in default of premiums and refusing to give a 
health certificate, compel the company to accept payment of the 
indebtedness in cash instead of treating said indebtedness as being 
liquidated by the net value of the policies? 

It would seem that if there is nothing in the law, nor in the 
wording of the contracts between them, to compel the company 
to grant extended insurance, or to accept cash rather than the 
value of the policies after a default in the premiums, then there 
is no reason why plaintiff is entitled to say that the company 
must do so now; unless, indeed, the company by its conduct 
misled the insured to his disadvantage whereby it is estopped 
from standing upon its rights. However, there is no evidence of 
this and no pleading of estoppel. 

It seems that after default was made in the payment of the 
premiums due May 9, 1913, and after the expiration of the 
thirty days of grace allowed therefor, the company, by letter 
dated June 19, 1913, notified insured of that fact, and informed 
him the policies had “lapsed” on that account, but that, if he 
would send a certain sum together with a certificate showing he 
was in good health (blank for which was inclosed), the com- 
pany would consider revival of policies at once and arrange for 
an extension of four months on the balance due on the premiums. 
On June 25, 1913, insured wrote the company saying, “I do not 
know what standing I have, if any, with your company now,” 
and directing it, if the insurance had not lapsed, to apply inclosed 
check, and two notes therein referred to as having been sent the 
week before, to payment of premiums; but if the policies had 
lapsed to return the check and notes. The insured, however, did 
not send any health certificate. The company on June 27, 1913, 
wrote saying the notes had come but the check had not, but that, 
in view of the fact that the insurance had elapsed because of 
default in the payment of the premiums when due, it was neces- 
sary for insured to furnish a medical health certificate (blank for 
which was inclosed) before the company could consider the 
question of reinstatement. On July 2, 1913, the company wrote 
insured saying the check had come but that undoubtedly by this 
time insured had received the company’s letter of June 27th so 
that, if he would send the medical health certificate duly exe- 
cuted before some reputable physician of his place, they could 
then consider the reinstatement of his insurance. The letter went 
on to say that, since the premiums were not received during the 
grace period, the policies stood as lapsed on the records, but the 
company hoped he would not allow them to remain thus, and 
that consequently the company expected to receive the health 
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certificate so that, if it was found satisfactory to the medical 
department, reinstatement could be duly effected, and that in the 
meantime his remittance and notes for the defaulted premium 
would be simply held subject to his order. 

July 11, 1913, insured wrote to the company saying he had 
not intended to let his policies lapse, but that as they were now 
in that condition he would rearrange his insurance. He then 
requested that the company return the check and notes sent to 
cover the defaulted premiums, and to cancel the loans on the 
policies and return to him the papers he should have. To this 
letter, the company, on July 18, 1913, replied urging him not to 
give up the idea of reinstatement and not to allow the policies 
to remain in their present condition, “as the cash loan that you 
have realized on each is equivalent to the cash value at the pres- 
ent time, which would not return you, therefore, anything as a 
termination cash value.” The letter then went on to give reasons 
why insured should reinstate himself, and closed by urging him 
to furnish the health certificate (blank for which was inclosed), 
and agreeing to pay the physician’s compensation therefor so 
that he would be at no expense for renewal. Insured made no 
attempt to furnish the health certificate, or at least did not do so, 
but on July 25, 1913, wrote the company to “kindly return the 
articles requested by me in my last communication without fur- 
ther delay.” Again, on August 7, 1913, insured wrote the com- 
pany saying he had written for the return of the draft and two 
notes sent to cover defaulted premiums, but had heard nothing 
from the company. The company answered by inclosing,to him 
the check and two notes sent to cover defaulted premiums, but 
said that it did not believe he could afford to reach a hasty de- 
cision in the matter, and suggested that he reconsider his decision, 
and that the company would be glad to hear from him at any 
time in regard to reinstatement, and that the company could not 
be regarded as being unjust in requiring insured to furnish evi- 
dence of insurability satisfactory to the company in connection 
with revival, especially as the insurance lapsed through no fault 
of the company. 

Nothing further was heard from insured until December 16, 
1913, when he wrote the company referring to his two policies 
as having “lapsed last May” and mentioning the loans thereon, 
and saying that he had asked for the papers evidencing the loan 
and bearing his and his wife’s signatures, but they had never 
been sent to him. He closed by asking for the return of the 
papers at once. To this letter, the company, on December 22, 
1913, answered, referring to the policies as having “expired on 
account of your failure to meet your May 9, 1913, deposit under 
each,” and saying the company could not return the papers ex- 
ecuted for the outstanding loans under the policies because those 
papers were the only evidence the company had in its possession 
that the loans were made, “and were we not to hold your poli- 
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cies with the loan agreements there would be nothing to indicate 
that you would not be entitled to a cash value, automatic ex- 
tended insurance value, or paid-up value at this time.” The 
letter closed by saying that after he had thought over the matter 
he would understand “the company’s position in this matter and 
why it is absolutely essential that they hold these policy loan 
agreements in their possession for the reasons assigned.” 

Insured made no reply to this letter, and nothing further was 
heard from him for more than a year thereafter, or until Febru- 
ary 25, 1915, when he sent a telegram asking the company to 
advise him by wire the amount of loan against the policies. The 
company immediately wired back that there was $183 on policy 
63 and $122 on policy 64. Thereupon, at some time between 
February 25 and March 1, 1915, insured sent a draft for $305 
to pay same and asked that the policies be returned to him at Man- 
hattan, Kan. To this, the company, on March 1, 1915, replied 
that they could not apply the remittance to the payment of the 
loan as the policies were in a lapsed condition. The letter sug- 
gested that insured sign new loan agreements for $140.42 and 
$207.57 and revive the policies by applying the cash he had sent 
whereby his premiums would then be paid to May 9, 1916. The 
letter went on to say that before reinstatement could be consid- 
ered it was necessary for insured to furnish a medical health cer- 
tificate (blank for which was inclosed). The letter then urged 
insured to take the steps necessary for reinstatement by submit- 
ting the health certificate and executing the new loan agreements, 
so that, if the health certificate was satisfactory to the medical 
department, the policies could be reinstated. Blanks for the new 
loan agreements were also inclosed, and the letter ended by say- 
ing that it “must be understood that our offer of premium loan 
settlement does in no way waive the forfeiture provision of your 
policy and if the policies are to be reinstated the above require- 
ments must be complied with.” Thereupon, on March 3, 1915, 
insured wrote the company saying :— 

“TI have no desire to reinstate the policies at this time, but de- 
sire to take advantage of clause 4 of loan agreement and repay 
the loan on the policies.” 

The letter then inclosed a draft for $17.40 to cover interest 
on the indebtedness and asked that the policies be returned. To 
this, the company, on March 9, 1915, wrote saying :— 

“Under the terms of your policy the loan if unpaid at the time 
the next succeeding premium is due is liquidated by the cash 
value and the policy remains entirely out of force until either 
the satisfactory medical health certificate is furnished and back 
premiums together with interest is paid up, so we could not 
accept your money to pay off this loan at the present time.”’ 

The letter then suggested another method by which, with the 
money he had sent, he could obtain insurance for a term of four 
years or more, and inclosed a contract to that effect for him to 
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look over, at the same time telling him he must furnish satisfac- 
tory health certificate and that if he was in bad health it would 
be useless to have himself examined. The letter closed by say- 
ing the company held his remittance subject to his order and 
awaited his further communication. Again, on March 23, 1915, 
the company wrote asking whether insured would not accept 
their offer of a five-year term contract by sending in his applica- 
tion therefor together with satisfactory medical examination. The 
letter then said :— 

“We are holding in our office bank draft for $322.40 which you 
wished to use in liquidating old loan on policies of above num- 
bers which have already lapsed. As previously advised we can- 
not apply this for the reason that loans on your policies were 
liquidated by the cash value of the old contracts which have ex- 
pired. I am returning the bank drafts which you may have can- 
celled. If you decide to take the five-year term contract as out- 
lined in my letter of the 9th, kindly attach bank draft for $74.90 
to your application.” 

On May 15, 1915, the company wrote another letter, evidently 
in answer to one insured had caused to be sent to it, for the 
company’s letter says :— 

“We are just in receipt of a letter from Mr. Wilburt request- 
ing information as to whether or not the company would place 
your policies on extended insurance providing you paid off the 
loan. As previously advised this cannot be done unless the policy 
is reinstated, back premiums paid, and evidence of insurability 
furnished us. This proposition was made to you some time ago.’ 

With matters standing thus, insured, as stated, died on May 
19, 1915. 

By the terms of the loan agreements, insured’s indebtedness to 
the company was due on the same date the premiums were pay- 
able. Hence the indebtedness was due when insured defaulted 
in his premiums on May 9, 1913. Now, while there does not 
seem to have been any actual or physical cancellation of the loan 
agreements, yet it is clear that, from and after the default in 
premiums the company treated the indebtedness and the net value 
of the policies as balancing each other on that date and took the 
position that unless the policies were reinstated in accordance 
with the terms thereof there was no value in them. And this 
position was at once plainly stated to the insured. The policies 
provided that in case of default in premiums they would be re- 
instated at any time if not previously surrendered for their cash 

value provided application was made therefor with satisfactory 
evidence of insurability and the payment of all back premiums 
with interest at 5 per cent together with interest at like rate on 
any indebtedness existing at time of default. Consequently, the 
company, in urging the insured to reinstate, was not waiving any 
rights it had under the law by reason of the nonpayment of pre- 
miums. It was merely extending a privilege or right which the 
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contract required it to give provided insured complied with the 
requirements necessary for reinstatement. And although, in the 
correspondence between them, the company urged insured to 
reinstate, yet it was clearly set forth that as long as the insured 
remained without reinstatement the policies had no value. And 
after insured had, by his letter of July 11, 1913, indicated an 
intention to allow the policies to remain in that condition, the 
company, by its letter of July 18, 1913, urged him not to give up 
the idea of reinstatement because, if he did that, the indebtedness 
on the policies equaled their value, leaving nothing in them for 
him. ‘This was more than a year and a half before he tendered 
payment of the loan. So that there can be no question but that 
the company clearly evinced its determination to use the net value 
of the policies in payment of the indebtedness and so treated the 
matter, unless insured would exercise his right of reinstatement 
granted by the policies. ‘The insured declined to exercise that 
right, and, as the loan agreements provided that the policies 
might be regarded as “sole security” for the debt, the company 
had the right, after default was made in the premiums, to use the 
net value of the policies in payment of the debt, unless indeed the 
statute, or the terms of the insurance contracts, forbade that right. 
But so far as the statute is concerned, it does not say that ex- 
tended insurance shall be granted at all events, but only in case 
there remains any excess of value after any indebtedness is de- 
ducted; and, so far as the policies are concerned, they say that, 
if there is no indebtedness, then extended insurance will con- 
tinue automatically, but, if there is indebtedness, then only such 
extended insurance will continue as is created by the value that 
is in excess of the indebtedness. There being nothing in the 
statute or in the policies to forbid the company from offsetting 
the debt with the value of the policies (the two being equal), and 
nothing in the company’s conduct waiving its right to do so, or 
estopping it from so doing, it is not seen how insured, after de- 
faulting in his premiums, can insist that the company shall forego 
its right to cover said indebtedness with said net value, or that 
insured’s beneficiary can make such insistence now. 

[3] But plaintiff says the relation of pledgor and pledgee was 
created, and that relation was never changed, and insured had the 
right to pay off his debt at any time even after default, and, hav- 
ing offered to do so, plaintiff may do so at this time. This would 
be true if the loans were matters wholly separate and independent 
of the insurance contracts. But they are not. As said in Bur- 
ridge vs. New York Life Ins. Co., 211 Mo. 158, loc. cit. 174, 109 
S. W. 560, loc. cit. 565 :— 

“The loan and pledge contract in the case at bar is in no fair 
sense a contract distinct and independent from the policy. To 
the contrary, such loan and pledge was contemplated by the policy 
itself. It involved the policy, it may be likened unto an egg laid 
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in the policy and subsequently hatched—i. e., was made in pursu- 
ance of its terms.” 

[4] the policies provided that the insured could borrow the 
loans on the sole security of the insurance contracts and that they 
should be assigned as security according to the terms of the loan 
agreements. And the loan agreements show on their face that 
they were made “pursuant to the provisions” of the policies, and 
that the loans were made and obtained “conditioned upon pledg- 
ing as collateral said policy with said company as sole security 
for said loan and giving assent to the terms of this policy agree- 
ment,” among which was the “right to reclaim said policy by re- 
payment of said loan at any time before due.” The only provi- 
sion for repayment of the loan, after default in premiums, ap- 
pears in connection with insured’s right of reinstatement of the 
policy and is the fourth and final condition necessary for that 
reinstatement. Hence insured cannot exercise the right of re- 
payment of the loan after default except in connection with 
reinstatement of the policy. And having agreed in all of the con- 
tracts that the company may treat the policy as sole security for 
the debt, insured was not entitled, after defaulting in his pre- 
miums, to compel the company to forego that right, unless he 
complied with the condition giving him the right to pay the loan 
then. In other words, insured, after default, did not have the 
right of repayment without reinstatement. The right he had was 
not one of repaying but of reinstatement. And he chose not to 
exercise that right. There is nothing in that situation which is 
inconsistent with sound public policy or violative of the sub- 
stantial rights of the insured. Ruane vs. Manhattan Life Ins. 
Co., 186 S. W. 1188, 1191. 

The insured forfeited nothing. He obtained a loan which 
equaled the net value of each policy at the date of his default, 
and, in so obtaining that loan, he lawfully contracted away any 
right he otherwise would have had to extended insurance either 
under the statute or under his policies. We say “lawfully” be- 
cause the statute now allows any indebtedness to the company to 
be considered before requiring any net value to be taken as a 
basis of extended insurance. 

The policies by their terms automatically adjusted the rights 
between the insured and insurer, and the values thereof balanced 
and offset the indebtedness. Nothing remained upon which ex- 
tended insurance could be based; and insured at one time acqui- 
esced in the situation, and did so for over a year, and then tried 
to make a new contract inconsistent with the terms of the old, to 
which defendant would not agree. 

We cannot see how the use of the word “lapsed” in the com- 
pany’s correspondence could change the rights of the parties. If 
the word “lapsed” in insurance parlance means that the policies 
were “temporarily in suspension,” that was true since, under the 
right of reinstatement at any time contained in the policies, they 
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were subject to revival in that way and so could not be deemed 
wholly extinct so long as there was a chance of insured’s exer- 
cising that right. 

We are of the opinion that the plaintiff, under the conceded 
facts in the case, is not entitled to recover; and accordingly the 
action of the trial court, in peremptorily instructing the jury to 
return a verdict in favor of the defendant, is upheld and the 
judgment affirmed. The other Judges concur. 


SUPREME COURT OF MISSOURI. 


Division No. 1. 


McKINNEY et At. 
vS. 


FIDELITY MUT. LIFE INS. CO. (No. 18168.)* 


1. INSURANCE—LIFE INSURANCE—CONSTRUCTION OF 
CLAUSE GIVING RIGHT TO CHANGE BENEFICIARY. 

A provision of a life policy entitling insured to change the beneficiary is 
as broad as its terms, and no broader, and must be construed accord- 
ing to the terms and stipulations expressing it in a given case. 

(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


2. INSURANCE—LIFE INSURANCE—POWER TO CHANGE 
BENEFICIARY—INTEREST. 

Whether the right to change the beneficiary of a life policy arises by 
convention or from the nature of the insurance, the beneficiary to 
be affected by its exercise has a conditional interest only in the 
policy proceeds, while the power to change beneficiary continues to 
exist. 

(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 

3. INSURANCE—LIFE INSURANCE STATUTES AS PART OF 
POLICY. 

Rev. St. 1909, §§ 6946-6949, governing the conduct of the business of 
foreign insurance companies in Missouri, are as much a part of an 
ordinary life policy written by a foreign company licensed to do 
business in Missouri as if the language of the statutes had been 
inserted in the policy as part of the agreement of the parties. 

(For other cases, see Insurance. Cent. Dig. § 312; Dec. Dig. § 152[3].) 

4. INSURANCE—LIFE INSURANCE—POWER TO SURRENDER 
POLICY—STATUTES—"“LEGAL HOLDER.” 


Under Rev. St. §§ 6946-6949, providing that life policies upon which 
three annual payments have been paid shall be nonforfeitable, shall 
carry extended insurance according to a statutory plan, that the legal 


* Decision rendered, Mar. 12, 1917. 193 S. W. Rep. 564. a 
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holder of such policy may demand a paid-up policy for an amount 
computed by a statutory plan, and that the legal holder of the policy 
may himself surrender and thus avoid the self- enforcing provisions 
of the statute, insured under a life policy for $30,000, with right 
reserved to change the beneficiary, and provision that upon surrender 
of policy he might change the beneficiary, had the power, without the 
consent of the beneficiaries, to surrender his original policy for a 
paid-up policy for $2,760, payable at his death to the same benefici- 
aries; insured being the “legal holder” of the policy issued to him, 
though payable to his wife and child, by virtue of the policy and the 
rights secured by its terms. 

(For other cases, see Insurance, Cent. Dig. § 1471; Dec. Dig. § 588.) 

(For other definitions, see Words and Phrases, First and Second Series, 


Holder.) 

5. INSURANCE—LIFE INSURANCE—WIFE’S INTEREST—STAT- 
UTE. 

Rev. St. 1909, § 6944, providing that a policy made payable to insured’s 
wife shall inure to her separate benefit, independently of the cred- 
itors, executors,°-and administrators of her husband, does not disable 
the husband, in making his insurance contract, from entering into an 
agreement rendering his wife’s interest as beneficiary contingent upon 
the nonexercise of such powers to change beneficiary as are reserved 
to him under the conventional and statutory terms of the policy, but 
only provides that whatever contract he does make, whether giving 
her an absolute or a conditional interest, shall result in making that 
interest, if it ever accrues to her, a part of her separate estate. 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


Appeal from St. Louis Circuit Court; Geo. C. Hitchcock, Judge. 
Action by Byrd N. McKinney and others against the Fidelity Mutual 
Life Insurance Company. From the judgment, they appeal. Affirmed. 


Clarence F. Wescott and F. H. Bacon, both of St. Louis, for Appel- 


lants. 
Jones, Hocker, Sullivan & Angert and James C. Jones, Jr., all of St. 


Louis, for Respondent. 
Bonp, P. J 

I. Action on a policy of life insurance to recover amounts 
totalling $30,000, or the commuted value thereof of $21,552. 
The answer was a general denial, and the cause was tried without 
a jury on an agreed statement of facts resulting in a judgment 
for plaintiffs for $2,760, less costs. The plaintiffs appealed. 

The agreed statement of facts, in substance, is as follows :— 

That this case shall be submitted to the court upon an agreed 
statement of facts and such other testimony as either party may 
deem material; all objections by either party to the sufficiency of 
the pleadings being hereby waived. 

The defendant is a corporation organized under the laws of 
the state of Pennsylvania and licensed to do the business of life 
insurance in the state of Missouri; that on the 29th day of De- 
cember, 1903, defendant issued and delivered to Charles S. Mc- 
Kinney its policy of life insurance, dated December 29, 1903, in 
the sum of $30,000, a copy of which is hereto attached, marked 

“Exhibit A” to this agreed statement; that on December 29, 
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1903, Charles S. McKinney resided in the city of St. Louis, 
state of Missouri; that said policy (Exhibit A) remained in the 
possession of the said Charles S. McKinney until November 25, 
1912, when it was surrendered by the said Charles S$. McKinney 
to the defendant as hereinafter stated. 

The plaintiffs, beneficiaries named in said policy, had no 
knowledge of the surrender of the same by said Charles S. Mc- 
Kinney until after his death; that all the premiums provided for 
in said policy were duly paid by the said- Charles S. McKinney 
to the defendant up to November 1, 1912; that the premium 
due November 1, 1912, was not paid on that day, or within the 
thirty-day grace period provided and allowed for such payment in 
the clause headed “General Precedent Conditions,” on the second 
page of Exhibit A; that said policy, on December 1, 1912, had a 
paid-up value of $2,760, and, if not legally surrendered on or be- 
fore that date, was entitled to be continued in force for the full 
amount thereof for a period of three years and one month from 
that date; that on November 19, 1912, said Charles S. McKin- 
ney wrote to the defendant company as follows :— 


“St. Louis, November 19, 1912. 

“Mr. L. G. Fouse, President Fidelity Mutual Life Insurance 
Co., Philadelphia, Pa—-My Dear Sir: I have a policy with your 
company, No. 148,948. I want to take paid-up insurance on this 
policy. TI inclose you self-addressed envelope, so that you may 
further direct my steps in this direction. Thanking you in ad- 
vance. Yours truly, C. S. McKinney.” 

That said letter was duly received by said L. G. Fouse on or 
before November 22, 1912; that on November 22, 1912, the de- 
fendant company, through its authorized agent J. B. Franks, 
assistant actuary, wrote to said Charles S. McKinney the follow- 
ing letter :— 

“Philadelphia, Pa., November 22, 1912. 
“In re Paid-Up Insurance Loan, No. 148,948. 

“Mr. Charles S. McKinney, 4109 Westminster Pl., St. Louis, 
Mo.—Dear Sir: We have your favor of November 19. Your 
policy of the above number can be surrendered at the present time 
for a paid-up policy of $2,760, payable in one sum at your death,” 
ete. Yours truly, J. B. Franks, Assistant Actuary.” 


That said letter was duly received by said Charles S. Mc- 
Kinney on or before November 25, 1912; that on Novemebr 25, 
1912, the said Charles S. McKinney wrote to L. G. Fouse, presi- 
dent of the defendant company, the following letter :— 


“St. Louis, November 25, 1912. 
“Mr. L. G. Fouse, Fidelity Mutual Life Insurance Co., Phila- 
delphia, Pa——Dear Sir: I am inclosing you my- policy 148,948. 
Also I am returning you blank form No. 375, properly filled out, 
and you may return to me the paid-up value on this policy. 
Thanking you in advance, Yours truly, 
“Charles S. McKinney.” 





676 Inswvance Law Journal, Vol. 49. [ June, 1917. 


That said letter was duly received by said L. G. Fouse, presi- 
dent, on or before November 28, 1912; that on November 25, 
1912, the said Charles S. McKinney executed and sent to the 
defendant company with his said letter of that date the following 
paper, to wit :— 

“Surrender and Cancellation of Policy Contract. 

“I, the insured under policy 148,948, issued on the 29th day 
of December, 1903, on the life of Charles S. McKinney, of St. 
Louis, Mo., by the Fidelity Mutual Life Insurance Company, 
of Philadelphia, Pa., do hereby, in consideration of the issuance 
of a paid-up policy for $2,760, payable in one sum at death, re- 
quest a cancellation of said policy, and do, for myself and my 
legal representatives, hereby release and forever discharge the 
said the Fidelity Mutual Life Insurance Company from all ac- 
tions, causes of action, suits, controversies, claims, and demands 
whatsoever, for and by reason of said policy No. 148,948, or of 
any matter, cause, or thing connected therewith. 

‘In witness whereof I have hereunto set my hand the 25th day 
of November, A. D. 1912. 

“Charles S. McKinney. 

“Witness: Omar Hilton.” 


That said paper was duly received by the defendant on or 
before November 28, 1912; that pursuant to the request con- 
tained in the letter of Charles S$. McKinney, of November 25, 
1912, and in the paper designated “Surrender and Cancellation of 
Policy Contract,” hereinabove set out, the defendant prepared 
and executed its policy of paid-up insurance, dated November 25, 
1912, in the sum of $2,760, a copy of which policy is hereto at- 
tached, marked “Exhibit B,” and on December 3, 1912, wrote to 
the said Charles S. McKinney the letter of that date, a copy of 
which is as follows :— 

“Philadelphia, Pa., December 3, 1912. 
“In re Policy No. 148,948, Inclosed. 

“Mr. Charles S. McKinney, 4109 Wesminster Place, St. Louis, 
Mo.—Dear Sir: We inclose herewith participating paid-up 
policy of above number for $2,760, issued per instruction of our 
actuarial department, and your letter of the 25th, inclosing policy 
and form No. 375. Yours very truly, 

“R. L. Tull, Secretary Policy Dept.” 


That said letter dated December 3, 1912, and said policy (Ex- 
hibit B) were sent to the said Charles S. McKinney through the 
medium of the United States mail, postage prepaid, on Decem- 
ber 3, 1912, and were delivered at his residence, 4109 Westmin- 
ster Place, St. Louis, Mo., on December 5, 1912; but it is further 
stipulated and agreed that the letter of December 3, 1912, and 
said policy (Exhibit B) were not delivered at the residence of 
Charles S. McKinney until after the death of said Charles S. 
McKinney, on December 5, 1912, as hereinafter set: forth, and 
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said policy was not seen by Charles S. McKinney prior to his 
death on said December 5, 1912. 

Plaintiffs, beneficiaries named in said original policy, returned 
said second policy to the company and refused to accept same; 
that said policy was afterwards returned to the attorney for 
plaintiffs by the company, and it is agreeed that plaintiffs shall 
deposit said policy with the clerk of the circuit court of the city 
of St. Louis, upon the filing of this agreed statement of facts, to 
be retained by said clerk until the determination of this suit, 
when it shall be delivered to defendant; that the rights of the 
plaintiffs shall not be prejudiced by anything done by them in 
regard to said policy; that said Charles S. McKinney died on 
December 5, 1912, about 1 p. m., in the city of St. Louis and at 
the Mercantile Club in said city; that his death was sudden; that 
the cause thereof was heart disease; that due proofs of death 
and demand for the payment of the sum of $30,000 were made 
by plaintiffs; and that the payment of said sum was refused. 

That the defendant admitted its liability for the sum of $2,760, 
the sum insured by Exhibit B; that it tendered payment of said 
sum to the plaintiffs; that acceptance of said sum was refused; 
that the defendant has at all times maintained its tender, and 
upon the filing of this agreed statement has deposited in court 
the sum of $2,760, which it still admits is due to the plaintiffs; 
that said original policy referred to in paragraph 2 of the agreed 
statement of facts has a commuted value payable in lieu of the 
installments payable under said policy and under the conditions 
specified therein of $21,522; that, should the finding and judg- 
ment of the court be that the defendant is liable to plaintiffs on 
said policy mentioned in paragraph 2 of this agreed statement 
of facts, being the original policy issued to Charles S. McKinney, 
then judgment may be rendered in favor of plaintiffs for the 
commuted value of the installments payable under said policy, and 
the amount deposited in court shall be applied as part payment 
thereof, and the court costs shall be taxed against defendant, but 
if, on the other hand, the court shall find and adjudge that the 
defendant is liable for only the amount of $2,760, then the court 
costs shall be taxed against the plaintiffs and be deducted from 
the said deposit; that from and after the issuance of the original 
policy and until it was surrendered by the insured, said policy 
remained in the sole possession of the insured, and was never in 
the possession of the plaintiffs, but plaintiffs had knowledge of the 
existence of said policy and that they were designated as bene- 
ficiaries therein; that the insured paid all the premiums that 
were paid on said policy and that said policy was never assigned 
or pledged by the insured or by the beneficiaries thereunder, that 
said original policy was at all times “free from debt,” within the 
meaning of that term as used in said policy. 

[1, 2] II. The question presented by this appeal is whether 
the insured had the power to surrender his original policy for a 
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paid-up policy payable at his death to the same beneficiaries, 
without their consent. The policy belonged to a class of insur- 
ance contracts wherein the rights of the beneficiaries were vested 
(U. S. Casualty Co. vs. Kacer, 169 Mo. 313, 69 S. W. 370, 58 L. 
R. A. 436, 92 Am. St. Rep. 641; Blum vs. N. Y. Life Ins. Co., 
197 Mo. 513, 95 S. W. 317, 8 L. R. A. ['N. S.] 923, 7 Ann. Cas 
1021) and could not be devested prior to the innovation of in- 
serting in such policy a contract provision which entitled the in- 
sured to change the beneficiary. This latter provision is as broad 
as its terms, and no broader, and hence it must be construed ac- 
cording to the terms and stipulations expressing it in a given 
case. Grigsby vs. Russell, 222 U. S. 149, 32 Sup. Ct. 58, 56 L. 
Ed. 133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863. The 
right to change the beneficiary, whether as an incident to fra- 
ternal beneficial insurance, or as one resting in contract expressed 
in an ordinary policy, is equally efficacious, and the power to ex- 
ercise it is measured by the language on which it is founded. 
Whether it arises by convention or from the nature of the insur- 
ance, the beneficiary to be affected by its exercise has a condi- 
tional interest only in the policy proceeds, while the power to 
change such beneficiary continues to exist. Rosman vs. Travelers’ 
Ins. Co., 127 Md. 689, 96 Atl. 875; Diehm vs. Insurance Co., 129 
Mo. App. 256, 108 S. W. 139; Lewine vs. Sup. Lodge, K. P., 
122 Mo. App. loc. cit. 554, 99 S. W. 821; Mut. Ben. Life Ins. 
Co. vs. Swett, 222 Fed. 200, 137 C. C. A. 640; Bacon, Benefit 
Societies, § 29la. There is some contrariety of view in the 
rulings in other states (cited in the briefs of counsel) respecting 
the interest remaining in the insured after he had procured a 
policy in accordance with the ordinary life plan to be made pay- 
able to another, coupled with a reserved power to change the 
beneficiary. The conclusion we have reached from the agreed 
facts renders it unnecessary to review or attempt to reconcile the 
conflicting views expressed by the courts of sister states. 

III. The legal questions presented on this appeal are readily 
resolvable under the statutes and decisions of this state. Before 
calling specific attention to these, it is well to note that we are not 
called upon to deal with any change made by the insured of the 
beneficiaries designated when he obtained the policy, for the paid- 
up policy received by him was payable to the same beneficiaries 
as the original policy, which was surrendered by him. Not 
having exercised any power vested in him under that provision 
of the policy, its terms need not be considered, further than as 
affording an incidental support (in connection with any other 
provision incorporated in the policy by law or the agreement of 
parties) for what was actually done by the insured culminating 
in the delivery to him of the paid-up policy. It there was war- 
rant for this action on his part, either in the terms put into the 
original policy by the parties or written into the policy by force 


Life.] McKinney et al. vs. Fidelity Mut. Life Ins. Co. 679 


of the statutes of this state, then the judgment of the court below 
must be affirmed. 

[3] Sections 6946, 6947, 6948, and 6949 of the Revision of 
1909 govern the conduct of the business of foreign insurance 
companies in this state and are as much a part of an ordinary 
life policy written by a foreign company licensed to do business 
in this state as if the language of the statutes had been inserted 
in the policy as a part of the agreement of the parties to that 
contract. Head vs. Ins. Co., 241 Mo. loc. cit. 413, 147 S. W. 
827, et cases cited. These statutes need not be copied into this 
opinion. In general, their effect is that policies upon which three 
annual premiums have been paid shall be nonforfeitable, shall 
carry extended insurance according to a statutory plan, that the 
‘legal holder” of such a policy (section 6947) may demand a 
paid-up policy for an amount computed by a statutory plan, that 
the “legal holder” of the policy (section 6949) may himself sur- 
render the policy and thus avoid the self-enforcing provisions of 
the statute. 

[4] With the powers expressed by the terms of these statutes: 
embodied in the original policy, it is difficult to see what impedi- 
ment could exist in the way of the transaction which was had 
between the insured and the defendant company. They were 
the parties to the convention, and possessed an absolute right 
and power to frame their contract as they saw proper, provided 
its terms and stipulations were not contrary to any rule of law or 
public policy of this state. The insured was ex necessitate the 
“legal holder” of the policy issued to him although payable to his 
wife and child, by virtue of the provisions contained in the policy 
and the rights secured to him by its terms. Foremost among 
these was the absolute power to substitute for the original bene- 
ficiaries any other person including himself, at his own will and 
pleasure. Of co-ordinate importance to that right is the statu- 
tory alternative given to the insured after the payment of three 
premiums on the policy. As the result of the agreement when 
the policy was obtained, it was delivered to the insured. Under 
the terms of that instrument, inserted both by the act of the 
parties and by the law, certain rights were guaranteed to him 
which could only be enforceable upon the assumption that he was 
legally, as well as actually, the holder of the policy; for under 
the terms of that instrument he could not, without the produc- 
tion of the policy, either alter the beneficiary or surrender it and 
obtain in lieu a paid-up policy As to this the language of the 
policy is significant and conclusive, to wit :— 

“The insured, with the approval of the president or vice-presi- 
dent, may, upon the surrender of this policy, change the bene- 
ficiary.” 

This demonstrates that the status of the insured, as the “legal 
holder” of the policy, inheted in the formation of the contract it- 
self. The policy provided in a similar way for its surrender by 
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the insured and the delivery to him, in consideration thereof, of a 
paid-up policy in the exact sum for which judgment was rendered 
in the trial court. Our conclusion is that the policy in question 
was legally surrendered, unless this was prevented by the terms 
of another statute to which our attention is directed by the learned 
counsel for appellant. 

(5] IV. The statute relied upon is section 6944 of the Revision 
of 1909, and in substance and as far as material provides that a 
policy made payable to the wife of the insured “shall inure to 
her separate benefit, independently of the creditors, executors and 
administrators of her husband.” The design of this statute was 
to affect the quality of the estate given to the wife by virtue of 
her being a beneficiary in the policy, and to make whatever should 
come to her thereunder a part of her separate estate and exempt 
from the claims of the creditors of her deceased husband. It was 
not the design of the statute to disable the husband, in the making 
of his contract, from entering into an agreement which would 
render the interest of his wife, as beneficiary, wholly contingent 
upon the nonexercise of such powers as were reserved to the in- 
sured under the conventional and statutory terms of the present 
policy. The statute did not intend, nor provide, nor could it be 
rationally construed, that the husband should not have full liberty 
to contract with reference to the interest which he might desire 
to give to his wife as beneficiary in a policy upon his life. It 
only provides that whatever contract he does make—whether giv- 
ing her an absolute or a conditional interest—shall result in mak- 
ing that interest, if it ever accrues to the wife, a part of her 
separate estate. Clarkson vs. Insurance Co., 190 Mo. App. 631, 
176 S. W, 437, et cases cited; Hilliard vs. Life Ins. Co., 137 Wis. 
208, 117 N. W. 909; Hopkins vs. Hopkins, 92 Ky. 324, 17 S. 
W. 865. 

Our conclusion is that the judgment in this case, under the con- 
ceded facts is correct. It is therefore affirmed. All concur. 


= 0g 


SUPREME COURT OF NEW YORK. 


APPELLATE. TERM, SECOND DEPARTMENT. 


FUCHS 
US. 
MUTUAL LIFE INS. CO. or New York Et AL.* 


1, INSURANCE—LIFE INSURANCE—ELECTION UNDER 
CLAUSE OF POLICY—WITHDRAWAL OF DIVIDEND. 

An endowment policy provided that, at the maturity of the endowment 
term, instead of accepting cash settlement, insured might continue the 
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insurance for the full amount without further payment of premium, 
by exchanging the policy for a paid-up policy of life insurance pay- 
able at death, participating annually in dividends, and, in addition, 
insured should be entitled to a paid-up annuity of $40 for life, and 
also provided that the policy would be credited with its distributive 
share of surplus apportioned at the expiration of twenty years from 
the date of issue, and that all surplus apportioned might be applied 
at the end of the period to increase the amount under the life op- 
tion and paid-up annuity, if previously requested in writing, or might 
be withdrawn in cash. The policy matured, and insured advised the 
insurer of his decision to exercise the life option, and the insurer duly 
credited to the policy the sum of $330.30, the earned dividends. It 
was stipulated on trial that the amount of annuity payments past due, 
if based on $1,000, was $40, and that, if based on the amount of the 
policy plus dividend addition, the amount was $53.21. Held, that 
insured did not elect, as he might have done, under the dividends 
clause of the policy, since, had he made such election to add the 
surplus to the face of the policy, and postpone payment of the total 
until his death, his annuity would have been $53.21, instead of $40, 
conceded by him, and the payment of the surplus not having been 
postponed, it was subject to withdrawal in cash. 

(For other cases, see Insurance, Cent. Dig. §§ 194, 524-530; Dec. Dig. 
§ 244.) 


2. INSURANCE— LIFE INSURANCE— RIGHT OF INSURED TO 
APPROPRIATE DIVIDENDS. 

Insured, in the absence of express power in the policy to appropriate to 
himself the surplus fund of $330.30, had no authority to do so; such 
authority would not be implied, in derogation of the primary pur- 
pose of the contract to benefit insured’s wife, the beneficiary, since 
any uncertainty in the provisions of the contract must be resolved ta 
sustain such purpose. 


(For other cases, see Insurance, Cent. Dig. § 1465; Dec. Dig. § 585[5].) 


3. INSURANCE—LIFE INSURANCE—RIGHT OF BENEFICIARY 
TO DIVIDENDS. 


Insured, having power to postpone payment of the amount of earned 
dividends until his death, but not having done so, and having no 
express power to appropriate the amount to his own use, his wife, 
the beneficiary, was entitled to the earned dividends, less the amount 
of a loan on the policy. 


(For other cases, see Insurance, Cent. Dig. § 1465; Dec. Dig. § 585[5].) 


Appeal from Municipal Court, Borough of Brooklyn, Fourth District. 

Action by Frederick Fuchs against the Mutual Life Insurance Com- 
pany of New York and Rebecca E. Fuchs. From a judgment for plain- 
tiff against both defendants, they appeal. Judgment against defendant 
Fuchs reversed, and judgment directed in her favor, and judgment 
against the Insurance Company reduced, and, as modified, affirmed. 


Argued March term, 1917, before Clark, Benedict, and Callaghan, JJ. 


Frederick L. Allen, of New York City, for Appellant Mutual Life 
Insurance Company. 

Arthur D. Strahl, of New York City, for Appellant Fuchs. 

Charles W. Froessel, of Glendale, for Respondent. 
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CALLAGHAN, J. 

On December 28, 1894, the defendant Mutual Life Insurance 
Company issued a 20-year endowment policy of insurance in the 
sum of $1,000 on the life of Frederick Fuchs, the plaintiff in this 
action. The beneficiary named in the policy was the defendant 
Rebecca E. Fuchs, her executors, administrators, and assigns. 
The policy was subject to the provisions, requirements, and 
benefits stated on the back of the policy. We are concerned only 
in two clauses indorsed on the back of the policy and they are as 
follows :— 

“Life Option—Annuity.—At the maturity of the endowment 
term of this policy, instead of accepting the cash settlement then 
provided for, the insured may continue this insurance for the 
full amount without medical examination and without further pay- 
ment of premium, by exchanging it within thirty days after such 
maturity for a paid-up policy of life insurance payable at death, 
participating annually in dividends, and in addition thereto the 
insured shall be entitled to a paid-up annuity of $40 for life, pay- 
ments thereon to commence one year after said maturity. 

“Dividends—This policy is issued on the 20- year distribution 
plan. It will be credited with its distributive share or surplus 
apportioned at the expiration of 20 years from the date of issue. 
Only 20-year distribution policies in force at the end of such 
term, and entitled thereto by year of issue, shall share in such dis- 
tribution of the surplus; and no other distribution to such policies 
shall be made at any previous time. All surplus so apportioned 
may be applied at the end of such period to increase the amounts 
under the life option and paid-up annuity, pro rata, if previously 
requested in writing, or may then be agen n in cash.” 


The policy matured on December 28, 1914. A few days prior to 
the mz — the plaintiff advised de ‘defend: ant Mutual | ife In- 
surance Company of his desire to exercise the “life option.” The 
company thereupon duly credited to this policy the sum of 
$330.33, the earned dividends. It is to recover the amount of the 
accrued dividends that this action was brought. 

The action was originally begun against the Mutual Life In- 
surance Company, and pursuant to section 27 of the Municipal 
Court Code defendant Fuchs was brought in as a party defendant. 
The Mutual Life Insurance Company could not interplead, inas- 
much as it had made a loan upon this policy, and therefore was 
not in a position to pay into court the amount demanded of it. 
It appears that, about eight years prior to the maturity of the 
policy, the Mutual Life Insurance Company advanced to the 
plaintiff upon this policy the sum of $100. The insured and bene- 
ficiary signed the agreement for this loan, and upon the trial both 
the plaintiff and the defendant Fuchs conceded that the insurance 
company is entitled to deduct the amount of the loan and accrued 
interest from the amount of the dividend of $330.33. 
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Let us first consider whether in any event the dividend was 
payable upon the maturity of the policy or postponed until the 
death of the insured. The life option clause contained a pro- 
vision that, in addition to the participation in the annual dividends, 
the insured shall be entitled to be paid an annuity of $40 for life. 
It was stipulated upon the trial :— 


“The amount of annuity payments now past due, if based on 
$1,000, is $40. * * * If based on the amount of the policy of 
$1,000, the dividend addition on $330.33 will be $53.21.” 

While the phraseology thus employed is somewhat confusing, 
it was undoubtedly the intention of the parties to stipulate that, 
in case the insured elected to make the dividend payable upon 
his death, he would in that event receive an annuity of $53.21; 
otherwise, he would receive only the annuity of $40. An analysis 
of these figures discloses that $40 bears the same relation to $53.21 
as $1,000 bears to $1,330.33. 

[1] It seems plain, therefore, that the insured did not elect, as 
he might have done, under the “dividends” clause. Had he made 
his election under that clause to add the surplus to the face of the 
policy and postpone the payment of the total until his death, his 
annuity would have been $53.21, instead of $40, which he con- 
ceded it to be. The payment of the surplus not having been 
postponed by the insured, it necessarily follows that it is now 
subject to be withdrawn in cash. The question then arises, By 
whom? 

[2] Under the “dividends” clause the policy is credited with a 
distributive share of the surplus at the expiration of the 20-year 
period. When this is done, the surplus becomes so intermingled 
with the amount represented on the face of the policy as to be 
incapable of division, and the value of the total is $1,330.33. The 
surplus, equally with the $1,000, is a part of such total value. The 
principal sum and the dividends do not differ from the other in 
character or quality. Each was the result of the policy of in- 
surance, and each represented a portion of the value thereof. This 
being so, the primary object of the contract must be considered 
in order to determine to whom the total sum is payable. It was 
undoubtedly the object of the insured to benefit the wife, and any 
uncertainty in the provisions of the contract must be resolved so 
as to sustain such purpose. The parties concede that the con- 
ditions in the policy reserved no right in the insured to appropriate 
to himself the $1,000; certainly no express power is given to him 
to appropriate the surplus fund of $330.33. In the absence of 
such express power, the court will not strain itself to imply such 
authority in derogation of the primary purpose of the contract. 
There is nothing in this contract which justifies an implied right in 
the insured to receive this surplus. The only right reserved to him 
in relation to the surplus is found in the “life option” clause. He 
may, pursuant to the provisions of that clause, change the original 
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policy for paid-up life insurance, which may participate in the 
dividend, and which secures to him a life annuity. His rights are 
expressed; no room is left for implication. The dividend clause 
confers upon him only the right to postpone the payment of the 
surplus by applying it for the purpose therein expressed. It cer- 
tainly confers no right to appropriate it. 

[3] The plaintiff had power and did postpone the payment of 
$1,000. He had the power to postpone the payment of the balance 
until his death. Not having done so, and having no express 
power to appropriate to his own use, the logical inference is, | 
take it, that he intended, and so elected, that this portion of the 
total fund should be immediately payable to the beneficiary. To 
state the proposition conversely, if the insured had failed to ex- 
ercise the option at all, the total fund would have been payable 
to the wife at the expiration of the 20-year period. He, however, 
only partially exercised the option, so as to postpone the pay- 
ment of $1,000. This left the remaining portion of the fund 
unaffected by the option and in the same position that it was 
before; i. e., payable to the wife immediately, in the absence of 
power to appropriate it for himself, and, as shown, he had no such 
power. It follows that the wife is entitled to the surplus, less the 
amount of the loan. 

[4] A suggestion has been made that the plaintiff is entitled 
to recover as the trustee of an expressed trust. There is no doubt 
that he is such, under the provisions of section 449 of the Code of 
Civil Procedure, and therefore entitled to bring this action (Kerr 
vs. Union Mutual Life Insurance Company, 69 Hun, 393, 23 N. Y. 
Supp. 619), and to recover as against the insurance company, had 
the defendant Fuchs not been vouched in as a party defendant 
by the insurance company. She having appeared and answered, 
demanding affirmative relief as against the plaintiff and the de- 
fendant insurance company, the reason for allowing a recovery by 
a trustee disappears, and it would be a waste of time to allow a 
recovery by the plaintiff as against the defendant Fuchs, and 
leave her an accounting against the plaintiff. 

[5, 6] It appears that the defendant Fuchs was made a party 
here by order of the court upon the application of the defendant 
Mutual Life Insurance Company. The court had power to make 
such an order, expressly given by section 27 of the Municipal 
Court Code. The question then arises as to whether or not the 
Municipal Court has power to grant a judgment in favor of one 
defendant and against another defendant. It seems that it was 
the intention of the Legislature that all controversies between all 
the parties to the action should be settled, if possible, in that 
action, and, with that in view, the intention was to extend the 
power to render judgment in favor of one defendant against the 
other, 

The facts are conceded. Nothing can be gained by a new trial. 
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I therefore advise that the judgment in favor of the plaintiff and 
against the defendant Rebecca E. Fuchs be reversed, and that 
judgment be directed in her favor for $218.59 (being the surplus 
of $330.33, less the amount of the loan of $111.74), against the 
defendant Mutual Life Insurance company, without costs of this 
appeal or in the Municipal Court; that the judgment in favor of 
the plaintiff and against defendant Mutual Life Insurance Com- 
pany be reduced to $42.01 (being the annuity of $40 and $2.01, 
the accrued dividend thereon), and, as so modified, affirmed, with- 
out costs of the appeal, but with appropriate costs in the Municipal 
Court. 


CLARK, J. (concurring). 

Whatever equitable questions might have arisen in the Mu- 
nicipal Court, requiring an accounting outside of the jurisdiction 
of that court, were eliminated by the stipulation there made, 
which, by adjusting all figures, dispensed with the need of an 
accounting. 

BENEDICT, J. (dissenting in part). 

I concur in the proposition that the surplus credited to the 
policy in question does not belong to the insured, the husband, but 
does belong to the wife, who is the beneficiary of the policy. 
Indeed, it seems impossible to construe the policy in any other 
way without wresting its words from their plain meaning. The 
policy must be read in its entirety, and when so read its clear 
intent is shown to be that the beneficiary, and not the insured, is 
entitled to the surplus in question as a “benefit” in addition to 
the endowment. “The insured had no power over the endowment 
or surplus, other than that expressly given to him by the terms of 
the policy. He could not assign or transfer it without the consent 
of the beneficiary. Ferdon et al. vs. Canfield, 104 N. Y. 143, 10 
N. E. 146. Nor could he surrender the policy and take the value 
thereof without her consent. Barry vs. Mutual L. Ins. Co., 49 
How. Prac. 504; People vs. Globe Mut. L. Ins. Co., 15 Abb. 
N. C. 75, affirmed 96 N. Y. 675. 

But, assuming all this, can it be said that the judgment appealed 
from should be reversed? I think not. I think that the insured 
had a right to maintain the action without joining his wife, the 
beneficiary, and to recover the surplus when it became ascertained 
and was payable. He had this right because he was the trustee of 
an express trust for the benefit of his wife. His receipt for the 
money would discharge the insurance company. This principle is 
well established by the adjudged cases. People vs. Globe Mut. 
Life Ins. Co., supra; Kerr vs. Union Mutual Life Insurance Co., 
69 Hun, 393, 23 N. Y. Supp. 619; Hunt vs. Provident Savings 
Life Assur. Co., 77 App. Div. 338, 342, 79 N. Y. Supp. 74, per 
Hatch, J. If this be so, the plaintiff was entitled to recover the 
fund, title in law to which was vested in him. The wife has only 
an equitable interest. She must assert such interest in a court 
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possessing equitable jurisdiction. The Municipal Court is not 
such a court. The fact that it made an order bringing her into 
the action as a defendant cannot operate to enlarge its jurisdiction. 
She was not, in any sense, a necessary party to the action. Roberts 
vs. N. Y. El. Ry. Co., 155 N. Y. 31, 38, 49 N. E. 262; Carey vs. 
Brown, 92 U. S. 171, 23 L. Ed. 469. 

The position of the parties requires that the suit be brought by 
the husband, and I think the judgment in favor of the plaintiff 
should be affirmed, but solely upon the ground last above stated. 
This result will leave unaffected the equitable rights of both par- 
ties in the fund, to be determined upon a proper accounting in a 
court competent to grant equitable relief. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


DOSCHER 
vs. 


VANDERBILT-* 


1, INSURANCE—MUTUAL BENEFIT ASSOCIATIONS—LIABIL- 
ITY—CONTRACTUAL OBLIGATION. 

In action on policy in teachers’ mutual life assurance association, whose 
by-laws provided for payment on death of $500, and provided for 
levy of assessment of 50 cents on each member for each death, but 
that on failure to pay an assessment a member should ipso facto be 
suspended, where the association disbanded, and a member thereafter 
died, her beneficiary could not recover from the association the 
amount of the policy, on the theory of a contractual obligation, since 
she could not recover against the members individually. 


(For other cases, see Insurance, Cent. Dig. § 1848; Dec. § 711.) 


2. INSURANCE—MUTUAL BENEFIT ASSOCIATIONS—BY-LAWS 
—CONSTRUCTION. 

The by-law of a mutual benefit association providing for death benefit of 
certain sum must be construed with other by-laws prescribing duty of 
members to contribute, and has no greater binding force than such 
latter section. 

(For other cases, see Insurance, Cent. Dig. § 1883; Dec. Dig. § 693.) 


3. INSURANCE—MUTUAL BENEFIT ASSOCIATIONS—LIABIL- 
ITY—CONTRACTUAL OBLIGATION—“VOLUNTARY ASSO- 
CIATION.” 

Where teachers’ mutual life assurance association by-laws provided for 
payment of $500 on death, and for levy of 50 cents per member per 

death, but provided that members should be ipso facto expelled on 


* Decision rendered, April 5, 1917. 164 N. Y. Supp. 264. 
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nonpayment of assessment, the association was a “voluntary associa- 
tion” for the mutual benefit of the members, and there was no con- 
tractual obligation to pay the death benefit. 


(For other cases, see Insurance, Cent. Dig. § 1848; Dec. § 711.) 
(For other definitions, see Words and Phrases, Second Series, Voluntary 
Association. ) 


Appeal from Appellate Term, First Department. 

Action by Anna Doscher against Edgar Vanderbilt, as President of 
the Teachers’ Mutual Life Assurance Association. From an order (160 
N. Y. Supp. 871) athrming a judgment for $540.41 for plaintiff, defendant 
appeals. Reversed, and complaint dismissed. 


Argued before Clarke, P. J., and Laughlin, Scott, Davis, and 
Shearn, JJ. 


William J. Moran, of New York City, for Appellant. 
George H. Taylor, Jr., of New York City, for Respondent. 


LAUGHLIN, J. 

The Teachers’ Mutual Life Assurance Association, a voluntary 
unincorporated association consisting of more than seven mem- 
bers, was organized in May, 1869. Margaret Doscher, who was 
one of the original members, died on the 26th day of April, 1915, 
having performed all obligations and paid all assessments which 
she was called upon by said association to perform and pay until 
her death. 

Article VII of the by-laws of the association provided for the 
payment upon the death of a member of $500 to the assignee of 
the member. The plaintiff was the duly designated assignee of 
the decedent, and she brought this action against the president of 
the association, under section 1919 of the Code of Civil Pro- 
cedure, to recover said death benefit. 

The pleadings were oral. The plaintiff merely alleged generally 
a liability under said by-law. The answer was a general denial, 
with the defense that the association has been dissolved and gone 
out of existence. 

A preamble to the constitution provided that the object of the 
association to be formed was :— 

“To give to each and every member * * * the opportunity to 
leave at death, to a properly designated assignee, a sum herein- 
after to be named.” 

And said section of the by-laws fixed the sum as stated. Arti- 
cle IV of the by-laws, from the inception of the organization, pro- 
vided as follows :— 

“Upon receiving from the treasurer notice of the decease of a 
member, the financial secretary shall notify each ward collector 
of such death, and of the levy of an assessment of fifty (50) 
cents to be collected from each surviving member by the several 
department collectors. ‘The money in excess of five hundred dol- 
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lars ($500) shall be allowed to accumulate, and whenever it shall 
amount to one thousand and twenty dollars ($1,020) there shall 
be no call for assessment on the occurrence of a death.” 

Article II provided that the members should make— 

“all proper provision to meet the prompt payment of assessments 
as they are levied.” 

Article III provided that the membership of any person failing 
to pay an assessment should be forfeited ipso facto, and that he 
should be given notice thereof, but that where a membership was 
thus forfeited, or any member “resigns,” he might be reinstated 
as therein provided. There is no other provision in the constitu- 
tion or by-laws relating to the termination of a membership in 
the organization. The by-laws provided for the election of a 
collector by the members in each department into which the 
organization was divided, and that the collectors should elect 
ward collectors, who should constitute a board of managers, who 
should have power :— 

“To choose their officers, to remove derelict or unfaithful col- 
lectors, and to make, alter, amend, or abolish by-laws as they 
may see fit.” 

The officers provided for by the by-laws were a president, vice- 
president, recording secretary, financial secretary, and treasurer. 
The defendant became the president of the association in 1911. 
Thereafter the membership diminished through many deaths of 
the older members and resignations of younger members and the 
inability to obtain new members. On the 30th of November, 
1914, a letter was sent to all of the members by the chairman of 
a special committee, which evidently had been considering what 
it was advisable for the association to do in the circumstances by 
which it was confronted with financial disaster. The letter stated, 
in substance, that the board of managers had determined that it 
was advisable and necessary to discontinue the present plan of 
death benefits, and that a plan had been negotiated with the Trav- 
elers’ Insurance Company by which all members under sixty-five 
years of age could be insured by that company for the amount of 
death benefit provided by the by-laws of the association at a cost 
much lower than a policy could be obtained from the insurance 
company by any individual and at lower cost than assessments in 
the organization; that members of sixty-five years of age and 
upwards could obtain a policy, in smaller amounts stated, at less 
than their assessments; that the benefits prescribed by the by- 
laws of the association would lapse and become ineffective on a 
date to be fixed by the board of managers; and it was suggested 
that members apply to the insurance company in accordance with 
the plan thus negotiated. 

Thereafter, and on the 20th of January, 1915, a notice in writ- 
ing, signed by the president and recording secretary, was mailed 
to each member of the association, inviting them all to attend a 
meeting to be held on the 30th day of the month to take action 
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along the lines recommended in said circular letter of November 
30th. This notice stated quite fully and clearly the circumstances 
which led the managers to believe that it was impossible to con- 
tinue the payment of death benefits by the association, and, in 
substance, that it was intended to pay all accrued death claims 
and liabilities of the association, and to eliminate from the con- 
stitution and by-laws the death benefit provisions, and to continue 
the fraternal features of the association. At that time the mem- 
bership numbered beween 1,300 and 1,400. The meeting called 
was attended by more than 200; but the decedent, although duly 
notified, did not attend, or, so far as appears, send any communi- 
cation. 

At that meeting a resolution, the object of which is not appar- 
ent, was adopted, providing that no ward collector should “dis- 
miss from membership any member whose name was on the roll 
December 1, 1914,” and thereupon, after full and free discussion, 
a preamble and resolution was adopted as follows :— 


“Whereas, it is the judgment of our officers and managers that 
this association is not upon a safe, sound, and enduring basis as 
respects its benefit or insurance features, and that to secure to 
the surviving members thereof and to those who may hereafter 
join this organization certain definite insurance benefits that this 
organization be reorganized, and that the members concur therein ; 
and whereas, with respect to such insurance, it is the judgment 
of all that this organization be reorganized into a group of in- 
sured having relations with the Travelers’ Insurance Company: 
Now, therefore, be it resolved, a quorum of the board of managers 
of this organization being present and concurring therein, that 
the benefits of all living members in this organization be and they 
hereby are terminated, and are hereby declared to have lapsed and 
become ineffective as of this 30th day of January, 1915; and be 
it further resolved, that this association be continued only for 
the purpose of collecting from the members and distributing to 
the assigns of deceased members any death benefits that may 
have accrued and remain unpaid.” 

Thereupon another resolution was adopted, providing for the 
auditing of the books and the termination of the liability of all 
fiscal officers and agents on the payment of accrued death benefits, 
and on their accounting in accordance with the audit. The meet- 
ing thereupon adjourned sine die. 

At the close of that meeting those in attendance formed the 
‘Teachers’ Group Insurance Association of Greater New York,” 
for membership in which 483 applications had been received. 
The decedent refused to join the new association. 

On the lst of January, 1915, an assessment of $9 had been 
levied against each member to cover eighteen death claims, which 
had accrued prior to that time. That assessment was payable in 
installments of $2 monthly for four months and $1 for the fifth 
month. At the time of the death of decedent $4 remained un- 
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paid on this assessment, but it was paid on the 13th day of May 
thereafter, and it is not claimed that she had not paid the assess- 
ment to the extent that it had become due. 

The plaintiff demanded payment of the death claim, and on 
April 29, 1915, the secretary of the association, upon whom her 
demand was made, replied, stating that the association had been 
disbanded, and that death claims of members dying after Janu- 
ary 30th could not be considered by the old association. No 
other assessment was levied by the association. No evidence was 
offered with respect to the amount collected on the last assess- 
ment, or with respect to the application thereof to the payment 
of death claims accruing prior to the end of January, 1915. It 
was shown, however, that at the time of the trial the sum of 
about $86 was in the treasury. 

It appears that the defendant was present at the meeting on 
January 30th, and that he joined and became chairman of the new 
organization. It is fairly to be inferred, therefore, that he not 
only acquiesced in, but favored, the action taken at that meeting. 
It would seem, therefore, that he withdrew from the old organi- 
zation and necessarily ceased to be president thereof, at least 
excepting during the period for closing its affairs in accordance 
with the resolution. Interesting points have been argued on this 
appeal with respect to whether the officers of the association, in- 
cluding the defendant, who joined the new association, ceased 
to be such, and as to whether the association by the action taken 
has not been legally dissolved, and as to whether in any event 
the death benefit by-law thereof has not been lawfully abolished 
by the vote of a quorum of the board of managers; but it is, I 
think, unnecessary to discuss or to decide those questions. 

{1} The action was brought, and the recovery was had, and is 
sought to be sustained, not upon the theory that it is to recover 
property in which the members are interested jointly or in 
common, but solely upon the theory of a contractual obligation 
created by the constitution and by-laws to pay a death benefit of 
$500, upon which all the members of the association are jointly 
or severally liable. It may be that, if it were alleged and shown 
that the association had on hand funds collected by assessments 
to pay this death claim, or otherwise available therefor, which 
should have been paid over to the plaintiff, the action would 
lie to recover such property, on the theory that it was received 
and held for the use of the plaintiff. Such, however, is not this 
case. It appears that no assessment was levied for this death 
benefit, and, while it was shown that the association had in the 
hands of its treasurer about $86, it was not shown that it was 
available for payment on this claim, or that the plaintiff was en- 
titled thereto. 

Some stress is laid in the opinion of the Appellate Term on the 
fact that there was some money in the treasury, but the learned 
counsel for the respondent does not claim that the action was 
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brought to recover any property to which the plaintiff claims 
ownership or to be entitled. His sole contention is that the action 
is predicated on the contract to recover the amount of the death 
benefit for which all the members are jointly and severally liable. 
On that theory there can be no recovery unless the individual 
members are so liable, for with the possible exception of an 
action to recover property, which exception, however, the Court 
of Appeals, in construing section 1919 of the Code of Civil Pro- 
cedure, has not recognized, no action can be maintained under 
that section, unless the members of the association could have 
been held liable either jointly or severally on the cause of action 
without first bringing an action against the association, and may 
be held liable jointly and severally for any balance not realized 
on an execution against the personal property of the association. 
McCabe vs. Goodfellow, 133 N. Y. 89, 30 N. E. 728, 17 L. R. A. 
204; Schouten vs. Alpine, 215 N. Y. 225, 232, 109 N. E. 244; 
People ex rel. Solomon vs. Brotherhood of Painters, 218 N. Y. 
115, 123, 112 N. E. 752. 

[2] The by-law providing for a death benefit of $500 is to be 
construed with the by-law prescribing the duty of the members 
to contribute thereto. The former has no greater binding force 
than the latter. The individual liability of the members was 
clearly limited to an assessment of fifty cents for each death. 
The contention of the learned counsel for the respondent is that 
the by-law with respect to the death benefit constitutes a contract 
between the association and the beneficiary upon which all the 
members are jointly and severally lable for the entire amount, 
and the by-law relating to the assessments merely constitutes an 
internal regulation between those liable, by which they contem- 
plated that a sufficient fund would thereby be provided, and that, 
even if the liability to the plaintiff contemplated an assessment, 
the members are liable jointly and severally for the failure of 
the officers to levy and collect the assessment. Authorities are 
cited in which societies and associations have been held liable on 
that theory; but the actions were on policies or certificates issued 
by corporations, where there was and could be no joint or several 
liability of the members. See Stewart vs. Thorburn, 171 App. 
Div. 258, 157 N. Y. Supp. 242; Ayers vs. Order of United 
Workmen, 188 N. Y. 280, 80 N. E. 1020; Wright vs. Knights of 
Maccabees, 196 N. Y. 391, 89 N. E. 1078, 31 L. R. A. (N. 8.) 
423, 134 Am. St. Rep. 838; Freeman vs. National Benefit So- 
ciety, 42 Hun, 252; O’Brien vs. Home Benefit Society, 117 N. 
Y. 310, 22 N. E. 954. 

In the case at bar it is perfectly plain, I think, that those who 
drafted the constitution and by-laws of the association and or- 
ganized and joined it did not intend, as is claimed by respondent, 
to become jointly and severally liable to each beneficiary for the 
entire amount of the death benefit. The provision for the rein- 
statement of members who resigned recognized the right of any 





692 Insurance Law Journal, Vol. 49. [ June, 1917. 


member to resign at will; and the only penalty prescribed for 
the failure to pay an assessment was forfeiture of membership. 
These provisions are inconsistent with a contractual liability on 
the part of each member to beneficiaries for the whole amount of 
the death benefits which would continue the association, unless 
it were dissolved by unanimous consent, possibly until a particu- 
lar beneficiary was the last member who had not resigned or 
whose membership had not been forfeited for nonpayment of an 
assessment. 

[3] This was in a strict sense a voluntary association, not for 
engaging in business or with any expectation of profit, but for 
the mutual benefit of the members so long as they remained such, 
in the form of death benefits to be paid from a fund voluntarily 
contributed by the members in paying assessments levied against 
them, but with no contractual obligation on the part of the mem- 
bers, either jointly or severally, to the beneficiaries of deceased 
members. See Cochran vs. Boleman, 162 Ind. 659, 71 N. E. 47, 
65 L. R. A. 516, 1 Ann. Cas. 388. 

It follows, therefore, that the determination of the Appellate 
Term and the judgment of the Municipal Court should be re- 
versed, and the complaint dismissed, with costs of the appeal in 
each court and of the trial. Order filed. All concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


SILVERMAN 
vs. 
PITTSBURGH LIFE & TRUST CO.* 


1. INSURANCE—LIFE POLICY—PROVISION FOR ADDITIONAL 
PREMIUM BINDING ON ASSIGNEE. 

Where insured was a “substantial risk,” and signed a “certificate of 
advances” providing for an additional premium to be charged against 
his life policy, such additional premium was a valid charge against 
his assignee, claiming a paid-up policy provided for therein, although 
he may not have known of such certificate. 

(For other cases. see Insurance, Cent. Dig. §§ 488, 489, 494-496; Dec. Dig. 
§ 219.) 


2. INSURANCE—LIFE POLICY—PROVISION FOR EXCESS 
PROFITS—RELATION OF PARTIES. 


Where a life policy provided for the crediting thereon of “all savings 
from mortality and all profits from lapses,” and that insurer’s de- 


* Decision rendered, March 23, 1917. 163 N. Y. Supp. 1011. 
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termination of the amount “is hereby ratified and accepted,” there 
was no fiduciary relation between insurer and insured, and the policy 
was not entitled to such profits, unless the insurer actually realized 
them. 

(For other cases, see Insurance, Cent. Dig. § 47; Dec. Dig. § 38.) 


3. INSURANCE—ACTION ON LIFE POLICY—PROVISION FOR 
EXCESS PROFITS—DECREE. 

Where there was no evidence that excess profits provided for in a life 
policy had been realized by insurer, a decree ordering an accounting 
to determine the amount thereof was unauthorized. 


(For other cases, see Insurance, Cent. Dig. § 47; Dec. Dig. § 38.) 


Appeal from Special Term, New York County. 

Action by Maurice J. Silverman against the Pittsburgh Life & Trust 
Company. Interlocutory judgment for plaintiff, and defendant appeals. 
Reversed, and new trial granted. 


Argued before Clarke, P. J., and Laughlin, Scott, Smith, and 
Shearn, JJ. 


Finis E. Montgomery, of New York City, for Appellant. 
J. Wilson Bryant. of New York City, for Respondent. 


Scort, J. 

This is an action in equity to compel the defendant to issue to 
plaintiff a paid-up policy of insurance upon the life of Max 
Mekin. The defendant has succeeded to the business, assets, and 
liabilities of the Security Trust & Life Insurance Company, the 
corporation which originally issued the policy. The plaintiff holds 
the policy by assignment from the insured. 

[1] Among the conditions attached to the policy was one which 
provided that if the full premiums upon the policy be paid for 
not less than five complete years, at the option of the insured, it 
could be surrendered within six months from the date of lapse 
(due to nonpayment of premium) for the amount of cash named 
in a table. This table contained two columns, one showing the 
sums for which a paid-up policy might be taken out, and one 
showing the cash values. These were graduated according to the 
age of the policy. When this action was commenced the policy 
had run for fourteen years, and on the table above referred to the 
paid-up value for the policy at that age was stated at $1,770, 
and the cash value at $865. The policy was assigned to plaintiff in 
1902. The policy also contained a provision that :— 

“any unpaid portion of the current year’s premium not yet due, 
or any other indebtedness on account of this policy, shall be first 
deducted when any settlement is made.” 

The annual premium, as it was written on the face of the 
policy, was $129, and it is conceded that the insured or the plain- 
tiff has paid the amount regularly. The company issuing the 
policy appears, however, to have made it a part of its business to 
issue what are known as “substandard risks,” for which a higher 

Vol. XLIX—45. 
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rate of premium was charged than was customary with regard to 
normal or standard risks, and Mekin, the assured, was apparently 
a substandard risk, since it appears that before taking out this 
policy he had been rejected by two other life insurance companies. 


When he took out the policy in question he signed a “certificate of 
advances” in the following form :— 


“In consideration of policy No. 9946 having been issued to me 
by the Security Trust & Life Insurance Company at select life 
rates, I hereby agree that the said company shall charge on the 
3d day of February, 1901, and annually thereafter, the sum of 
sixty and 00/100 ($60.00) dollars, in payment of additional pre- 
mium due on said policy No. 9946, which amount, with like 
additional yearly advances (which shall be entered on the back 
hereof), shall be a charge against said policy, or any claims there- 
under, with 5 per centum interest, until said advances are ex- 
tinguished by any dividends that may be apportioned to said 
policy, or shall have been otherwise paid to the company. It is 
also understood and agreed that, if at any time evidence satisfac- 
tory to the company be furnished showing that the insured has 
become a ‘select life,’ the extra premium charged will become dis- 
continued, and the premiums on this policy thereafter correspond- 
ingly reduced.” 

It does not clearly appear whether or not plaintiff ever knew of 
this certificate and of the annual charges against the policy arising 
therefrom, which, with the accumulated interest thereon, amounted 
at the date of the trial to $1,053, and the first question presented 
is whether or not that clause is a valid charge against the policy in 
the hands of the plaintiff. This question the court at Special 
Term resolved in favor of the defendant for reasons which en- 
tirely commend themselves to our judgment. 

[2] The second question in the case arises from a provision as 
to the distribution among the policyholders of certain savings and 
profits, which reads as follows :-— 

“Dividends. ‘That all savings from mortality, and all prefits 
from lapses, shall be appropriated as dividends to the participating 
policyholders of this company, as follows: If the insured be 
living and this policy be in force at the end of ten years from the 
date hereof, the insured will be credited with his share of the 
above dividends, and if this policy be continued in force there- 
after, the insured will share in the distribution of said dividends 
annually thereafter. At the option of the insured dividends de- 
clared to the credit of this policy can be: (1) Withdrawn in 
cash; (2) converted into paid-up insurance, subject to satisfactory 
evidence of good health; or (3) converted into life annuities.” 
G. M. L. 

As to the method of determining how such distribution shall 
be made the policy provides as follows :— 


“That in any distribution of surplus the determination by the 
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company of the amount to be apportioned to any policyholder is. 
hereby ratified and accepted.” 

The complaint charges that plaintiff has not been credited with 
his share of the dividends, which are alleged to have amounted to 
$800 and upwards, and has not shared in the distribution of said 
dividends annually as provided in the above-quoted condition of 
the policy. 

The answer denies that there have been any earnings or profits 
from which any such dividends could be apportioned to the policy 
in suit, owing, as it is said, to the excessive mortality on the 
policies issued by the Security Trust & Life Insurance Company, 
of which plaintiff’s policy was one. 

On the trial no evidence was given tending to show that any 

such excess profits had been realized. The court held that plain- 
tiff was entitled to a paid-up policy for $1,770, less the amount 
due on the above-mentioned certificate of advances, plus all divi- 
dends and profits which should have been apportioned to the 
policy according to its terms and appointed a referee to take and 
state the account— 
“of all moneys received and disbursed, and of the profits and 
dividends paid and to be paid to the nonparticipating policyholders 
of the Security Trust & Life Insurance Co and the present defend- 
ant from the date of the policy to the date of the trial.” 

The court correctly held as a matter of law :— 


“That there is no trust or fiduciary relationship between the 
plaintiff and the defendant.” Uhlman vs. New York Life Ins. 
Co., 109 N. Y. 421, 17 N. E. 363, 4 Am. St. Rep. 482; Greeff vs. 
Equitable Life Society, 160 N. Y. 19, 54 N. E. 712, 46 L. R. A. 
288, 73 Am. St. Rep. 659; Equitable Life Assurance Society vs. 
3rown, 213 U. S. 25, 29 Sup. Ct. 404, 53 L. Ed. 682; Russell vs. 
Pitts. Life & Trust Co., 132 App. Div. 217, 116 N. Y. Supp. 841. 

[3] This rule of law being so firmly established, it was mani- 
festly error to order a general accounting. See cases above cited 
and those cited in Russell vs. Pitts. Life & Trust Co., supra. 
More especially is this so because the insured had expressly stipu- 
lated by the terms of the contract between himself and the original 
issuer of the policy that he ratified and accepted any determination 
made by the insuring company as to the amount to be apportioned 
to his policy. Greeff vs. Equitable, etc., Society, supra. It is not 
contended that any such apportionment has been made. ‘The 
provision for an accounting was therefore unauthorized. The 
relief which plaintiff asks is the issue of a paid-up policy. By so 
much of the decision of the Special Term, with which we concur, 
he owed the defendant at the time of the trial $1,053, which by 
the terms of the policy must “first be deducted when any settle- 
ment is made. The plaintiff is therefore entitled to a paid-up 
policy only after paying the sum thus found to be due from him. 
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He has not offered to make such payment. Doubtless, if he 
should do so, a paid-up policy would be issued to him. 

The judgment appealed from must therefore be reversed, and 
a new trial granted, with costs to appellant to abide the event. 
Settle order on notice. All concur, 











COURT OF CIVIL APPEALS OF TEXAS. 
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2. INSURANCE—LIFE INSURANCE—PAROL AGREEMENT OF 
AGENT—BINDING FORCE—STATUTE. 

Under Rev. St. 1911, art. 4953, providing that every policy of insurance 
issued or delivered within the state on or after January 1, 1910, by 
any life insurance company doing business within the state, shall 
contain the entire contract between the parties, and that the appli- 
cation may be made a part, a life insurance company was not bound 
by the parol promise of its agent that there would be no forfeiture 
of the policy for nonpayment of premium, the policy containing a 
provision therefor, unless the beneficiary were first notified and 
thereafter defaulted, and by the agent’s statement that the appli- 
cation and policy contained such a clause. 
























Appeal from District Court, Guadalupe County; M. Kennon, Judge. 

Suit by Hermine Knodel and another against the Equitable Life In- 
surance Company and another. From a judgment for defendants, plain- 
tiffs appeal. Affirmed. 


E. E. Fischer and Dibrell & Moscheim, all of Seguin, for Appellants. 
Templeton, Brooks, Napier & Ogden and Jas. A. Harley, all of San 
Antonio, for Appellees. 
SWEARINGEN, J. 
This was a suit by appellants, Hermine and Wm. Knodel, | 
against the Equitable Life Insurance Company and the Great | 
Southern Life Insurance Company, to recover upon two life in- 
surance policies, for the sum of $1,000 each, issued upon the life 
of Hermann Reinhold Knodel, July 14, 1913, by the Equitable 
Life Insurance Company, and subsequently assumed by the Great 
Southern Life Insurance Company. The premium was payable 
annually in advance. The first premium was paid upon delivery 
of the policy, and before it became effective; the second pre- 



















~* Decision rendered, April 4, 1917. 193 S. W. Rep. 1138. 
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mium was, by the terms of the policy, payable to the company at 
the home office on or before July 14, 1914, as required by statute 
(Rev. St. 1911, art. 4741). This second annual premium was 
never paid. Hermann Knodel died October 4, 1914, more than 
seventy-five days after default in payment of premium. By the 
terms of the policy the failure to pay the second premium on July 
14, 1914, ended the policy. No act of the company was required 
to declare or enforce the forfeiture. The failure to pay the 
premium when due alone forfeited the policy. Equitable Life 
Assurance Co. vs. Ellis, 105 Tex. 536, 147 S. W. 1152, 152 S. 
W. 625. 

Appellants, to avoid the effect of the terms of the policies sued 
upon, alleged and offered testimony to prove that, before the 
applications for the policies were signed by the insured, the agent 
of the company agreed with the insured, the beneficiary, Mrs. 
Hermine Knodel, and with Wm. Knodel, her husband, that the 
policies would not contain the clause providing forfeiture for 
nonpayment of the annual premiums at the home office when due, 
and agreed that the clause should provide that the policy would 
not be forfeited for nonpayment of premium unless Wm. Knodel 
had been notified to pay the premium and default was thereafter 
made. Evidently realizing that the terms of a written contract 
could not be thus altered by such parol testimony, appellant 
pleaded further, and offered to prove, that the agent told the in- 
sured, the beneficiary, and her husband that the applications con- 
tained the last-mentioned clause of no forfeiture for nonpayment 
of premium unless Wm. Knodel was notified, and further stated 
that both policies also contained similar clauses. They all three 
relied upon the said promise and the statements of the soliciting 
agent, because he was well and favorably known to them, and 
because none of the three could read the English language under- 
standingly, and because the insured was feeble-minded. These 
statements, claimed to have been made by the agent, were false, 
for neither the applications nor policies contained such clauses. 

Under the foregoing pleadings and facts offered to be proven, 
appellants contend that the promised agreement of the agent 
should be read into the policies, and that appellants be permitted 
to recover the face of the policies, with interest, less the annual 
premium, with interest, and that they also recover reasonable 
attorney’s fees and the statutory penalty. Appellees contended 
that such promise and statements, if made by the soliciting agent 
of the company, cannot bind the companies, for the reason that 
the statute (article 4953) requires the entire contract to be ex- 
pressed in the policies, or application and policies, and for the 
reason that it is not shown that’ the agent had such authority; 
but, on the contrary, appellees insist that the applications them- 
selves expressly limit the agent’s authority in the following lan- 
guage :— 

“Any policy issued hereon shall be in the form now used by 
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the company and together with this application and part 2 [medi- 
cal examination] thereof shall constitute the entire contract, 
which can only be varied by the president, a vice-president, or 
secretary of the company, and then only in writing” 

—and that both policies delivered contained the following limi- 
tation :-— 

“Only president, a vice-president, or secretary has power on 
behalf of the company to make or modify this or any contract of 
insurance, * * * and the company shall not be bound by any 
promise or representation heretofore or hereafter made, unless 
made in writing by one of said officers.” 

There is no pleading nor evidence tending to show ignorance 
of this limitation of the agent’s authority, nor any to excuse 
appellants for not knowng the limitation. The court excluded all 
offered evidence to prove by parol a contract variant from the 
written one and not expressed in the policies, and excluded 
testimony of declarations of the agent as to the extent of his 
authority, to which rulings of the court appellants excepted. 
The court instructed the jury to find for the appellees and ren- 
dered judgment thereupon against the appellants. By ten as- 
signments appellants present for our consideration three ques- 
tions :— 

[1] First. Could the extent of an agent’s authority be proven 
by evidence of his declarations ? 

This must be answered in the negative. The court properly 
excluded declarations of the agent as to the extent of his author- 
ity. Alamo Live Stock Co. vs. Heimer, 192 S. W. 501. 

[2,3] Second. Was the company bound by the promise of the 
agent that there would be no forfeiture for nonpayment, unless 
Wm. Knodel were first notified and thereafter defaulted, and the 
agent’s statement that the applications and policies contained such 
clauses ? 

Third. If the agent could so bind the company by his promise 
and statements, can the court read the promise into the policies 
and enforce them as thus amended? 

We think both of the last questions must also be answered in 
the negative. Appellants did not pray for cancellation of the 
policies and sue for recovery of the premium paid and cancella- 
tion of obligations for premium because the minds of the parties 
had not met, as was the cause of action in Mutual Life Ins. Co. 
vs. Hargus, 99 S. W. 580, and Equitable Life Ass’n Soc. vs. 
Maverick, 78 S. W. 560. On the contrary, appellants sought to 
enforce the written contract as changed by the parol promise. 

The policies which are the basis of this suit, were executed 
after 1910, and are controlled by article 4953 of the Revised Civil 
Statutes :— 

“Every policy of insurance issued or delivered within this 
state on or after the first day of January, 1910. by any life insur- 
ance company doing business within this state, shall contain the 
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entire contract between the parties, and the application therefor 
may be made a part thereof.” 

In our opinion this statute is binding upon all parties to an 
insurance contract, and excludes all evidence of parol agreements 
not expressed in the policies. National Live Stock Ins. Co. vs. 
Gomillion, 178 S. W. 1050. 

For the reasons apparent from the above, we overrule all the 
assignments of error, and affirm the judgment of the trial court. 

Judgment affirmed. 


PAGE vs. BELL. (No. 341).* 


(Supreme Court of Georgia.) 


1, INSURANCE—SURRENDER OF POLICY—CHANGE OF BENE- 
FICIARY. 
A mutual benefit association issued to one of its members an endowment 
policy of insurance upon the life of the member, in which a named 
person was made beneficiary. The policy contained the provisions, 
among others: (a) That the policy should not be transferred prior 
to the death of the insured, without the consent of the association; 
(b) that there should be faithful compliance with all the stipulations 
in the policy “and laws of the endowment bureau and subordinate 
lodge.” One of the laws of the association was as follows: “A 
member who is in good standing may at any time, should his en- 
dowment certificate be lost or get beyond his control, or for any 
other reason, annul the same and direct that a new certificate be 
issued him, payable to the same or new beneficiaries. Provided, how- 
ever, that the grand chancellor shall be furnished with written evi- 
dence that the stated facts in the application for a new certificate 
have been properly sworn to before an officer having authority to 
administer oaths; and the lodge of which he is a member has passed 
upon same, attested and sealed by its C. C. and K. of R. & S.; and 
paying 50 cents for same.” The insured, being old and unable to 
care for himself, was taken into the home of P., who agreed to nurse 
and support him on the promise to make her the beneficiary in the 
policy. The change of the beneficiary was duly made in accordance 
with the laws of the association, and the policy was delivered to 
P., and she nursed and supported the insured in her home for 
several years. While the insured was in the home of P. under the 
conditions above indicated, B. called and took him to her home, for 
the alleged reason that she was his relative and that he was not 
receiving proper treatment by P. The insured told B. that P. held 
his policy, and he desired to obtain it and have the beneficiary changed 
to B., in consideration of her support and care of him for the rest 
of his life. Demand was made, and P. declined to surrender the 
policy, alleging that B. had fraudulently induced the insured to go 
to her home. Bail-trover proceedings were instituted by the insured, 
at the instance of B., to recover the policy, and the plaintiff was 


es Decision rendered, April 11, 1917. 92 S. E. Rep. 54. Syllabus by the 
ourt. 
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allowed to give bond and take possession of the policy. It was then 
presented to the association, with request that the beneficiary be 
changed to B., who delivered to the officer of the local lodge of the 
association 35 cents of the fee provided by the by-laws for changing 
the beneficiary. The officer ascertained the manner in which the 
policy had been obtained from P., and did not do anything toward 
changing the beneficiary, but notified B. of his declination to do so, 
and delivered the policy over to the sheriff. While the status was as 
indicated, the member died, and the trover suit was dismissed. B. 
instituted an action against the association and P., to compel a 
change of beneficiary in the policy, and to recover the benefits there- 
under. The association was allowed to pay the fund into court, so 
that the remaining issues were between B. and P., in a contest for 
the fund. Held: 

There was no such unqualified right of possession in B. to the policy as 
would authorize her to surrender the policy to the association as 
contemplated by the provisions in the by-laws. Petty vs. Piedmont 
Fertilizer Co., 146 Ga. 149, 90 S. E. 966. Nor was the payment of 
35 cents a satisfaction of the fee provided in the by-laws as a charge 
by the association for making a change of beneficiary. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1952; Dec. Dig. 
§ 784[1, 3].) 


2. INSURANCE—CHANGE OF BENEFICIARY—RIGHT TO _ IN- 
SURANCE MONEY. 


The attempt to change the beneficiary in the policy from P. to B. being 
ineffectual, P. was entitled to the fund. Page vs. Bell, 144 Ga. 650, 
87 S. E. 887; Smith vs. Locomotive Engineers Asso., 138 Ga. 717, 
76 S. E. 44. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


Error from Superior Court, Bibb County; H. A. Mathews, Judge. 
Action by Bessie Bell against Susie Page and another. Judgment 


for plaintiff, and the defendant named brings error. Reversed. 
See, also, 144 Ga. 650, 87 S. E. 887. 


B. J. Fowler, of Macon, for Plaintiff in Error. 
Sam B. Hunter, of Macon, for Defendant in Error. 


PATE vs. LIFE INSURANCE CO. oF Virernia.* 
(Court of Appeals of Georgia, Division No. 2.) 


1, INSURANCE—CONSTRUCTION OF POLICY—BENEFICIARY— 
WIDOW. 

Ordinarily, a policy of insurance upon the life of a married man, where 
no person is named therein as beneficiary, is not payable to his wife, 
but is payable to the executor or administrator of his estate. Where, 
however, the provisions of the policy can be so construed as to raise a 
fair inference that it was the intention of the parties to the contract 


* Decision rendered, March 20, 1917. 91 S. E. Rep. 883. Syllabus by 
the Court. 
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that the amount due under the policy upon the death of the insured 
should be paid to the wife, she has a right of action against the com- 
pany, upon its refusal to pay her the amount due at his death. 

(For other cases, see Insurance, Cent. Dig. §§ 1459, 1460, 1466, 1485; Dec. 
Dig. § 583[1].) 


Error from City Court of Columbus; G. Y. Tigner, Judge. 
Action by Mrs. Ruth Pate against the Insurance Company of 
Virginia. Judgment for defendant, and plaintiff brings error. Reversed. 


Ed Wohlwender and Hatcher & Hatcher, both of Columbus, for 
Plaintiff in Error. 


J. L. Willis, of Columbus, for Defendant in Error. 


WILSON vs. GRAND LODGE BROTHERS AND SISTERS 
OF LOVE. (No. 7960.)* 


(Court of Appeals of Georgia, Division No. 1.) 


INSURANCE—FRATERNAL INSURANCE—ACTION FOR BENE- 
FIT—ADMISSION OF EVIDENCE—SUFFICIENCY OF EVI- 
DENCE. 

The objection to the evidence is without merit, and the evidence author- 
ized the verdict. There was no error in overruling the certiorari and 
in refusing a new trial in this case. 

(For other cases, see Insurance, Cent. Dig. §§ 2003. 2006; Dec. Dig. 
§§ 818[1], 819[1].) 


Error from Superior Court, Morgan County; J. B. Park, Judge. 

Action by Jesse Wilson against the Grand Lodge Brothers and Sis- 
ters of Love. Judgment for defendant, certiorari overruled, new trial 
denied, and plaintiff brings error. Affirmed. 


M. C. Few, of Madison, for Plaintiff in Error. 
Williford & Lambert, of Madison, for Defendant in Error. 


* Decision rendered, ‘Mar. 20, 1917. 91 S. E. Rep. 902. Syllabus by tl the 
Court. 


—__—_—- 66 — 
7ETNA LIFE INS. CO. or Hartrorp, Conn., vs. DOERR. 


(No. 9245.)* 
(Appellate Court of Indiana, Division No. 1.) 


ie ae ee OF PREMIUMS—AC- 
S. 


Under a life policy providing that, if insured commits suicide within one 
year, the policy shall be void, that the quarterly premium shall be 


* Decision rendered, Apr. 6, 1917. 115 N. E. Rep. 700. 
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$14.13 in advance, and that from the amount to be paid beneficiary 
shall be deduced unpaid premiums for the year, the insured having 
paid premium one year in advance and committed suicide in latter 
part of first quarter, a return or tender of any portion of the pre- 
mium paid for year is not a prerequisite to defense on the ground of 
suicide, the termination of the policy and its breach being simul- 
taneous, and the premium for the current year being earned by car- 
rying risk for nearly all of first quarter. 

(For other cases, see Insurance, Cent. Dig. §§ 457, 458, 461-464; Dec. Dig. 
§ 198[1].) 


. INSURANCE—LIFE INSURANCE—POLICY—CONSTRUCTION. 
te construing a life policy every word should, when possible, have as- 
signed to it some meaning, and a harmonious whole made to appear. 
(For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


Appeal from Circuit Court, Vanderburg County; Duncan C. Givens, 
Judge. 

Action by Elizabeth Doerr against the Attna Life Insurance Com- 
pany of Hartford, Conn. From a judgment for plaintiff, defendant ap- 
peals. Reversed and remanded. 


George A. Cunningham and Daniel H. Ortmeyer, both of Evansville, 
for Appellant. 


George K. Denton, of Evansville, for Appellee. 


BUSH vs. MODERN WOODMEN OF AMERICA Er AL. 
(No. 29572.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—RIGHTS 
OF BENEFICIARY. 

None of the parties eligible to appointment as beneficiaries under a cer- 
tificate of fraternal benefit insurance has any vested right to appoint- 
ment, nor has the party appointed any vested right of which he 
cannot be deprived by the act of the assured; the only vested right 
in the certificate being in the certificate holder. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—LAW 
GOVERNING. . 

The statute of the state under whose laws a fraternal benefit insurance 
society was organized is the organic law of the society, and by it 
the society is regulated and controlled. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175, 293, 1934; Dec. 
Dig. 712.) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE — REGU- 
LATION—BENEFICIARIES. 

The Legislature of the state under whose laws a fraternal benefit society 
is organized has the power to limit the claims of persons who may 


* Decision rendered, "April ril 3, 1917. 162 162 N. W. Rep. 59. 
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be designated as beneficiaries of the society, and those who receive 
certificates do so in recognition of the power of the Legislature to 
make such regulations. 


(For other cases, see Insurance, Cent. Dig. § 1928; Dec. Dig. § 766.) 


Appeal from District Court, Allamakee County; W. J. Springer, 
Judge. 

Supplemental opinion on rehearing. Petition for rehearing over- 
ruled. 

For former opinion, see 152 N. W. 31. 


D. J. Murphy, of Waukon, and Redmond & Stewart, of Cedar Rapids, 
for Appellants. 


Burt Hendrick and W. S. Hart, both of Waukon, for Appellee Bush. 
Truman Plantz, of Warsaw, Ill., for Modern Woodmen of America. 


MACKIE er at. vs. GRAND LODGE, A: O. U. W. or Kansas. 
(No. 20791.)* 


(Supreme Court of Kansas.) 


2. INSURANCE—UNEXPLAINED ABSENCE—EFFECT. 

The unexplained absence of an insured without any showing that nothing 
had been heard from him since his disappearance, and without any 
showing that any effort had been made to ascertain his whereabouts 
was not sufficient to prove his death. 


Appeal from District Court, Lyon County. 

Action by Frank J. Mackie and others against the Grand Lodge of 
Ancient Order of United Workmen of Kansas. Judgment for defendant, 
and plaintiffs appeal. Reversed, and new trial ordered. 


Dennis Madden, of Emporia, for Appellant. 
Edgar Bennett, of Washington, Kan., for Appellee. 


* Decision rendered, Apr. 7, 1917. 164 Pac. Rep. 263. Syllabus by the 
Editorial Staff. 


——  --—- og -__- 


HUBBARD vs. MODERN BROTHERHOOD OF AMERICA. 
(No. 11924.)* 
(Kansas City Court of Appeals. Missouri.) 
1. INSURANCE—MUTUAL BENEFIT—JURY QUESTION— 
WAIVER. 


Whether the Supreme Lodge of a mutual benefit association waived a 
provision avoiding the policy if assured became intemperate was a 


* Decision rendered, Apr. 2, 1917. 193 S. W. Rep. 911. 
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jury question where insured’s intemperate habits for two years were 
a matter of public record, especially where the insurer after learning 
of insured’s delinquencies did not offer to return the premiums. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[1].) 


2. INSURANCE—MUTUAL BENEFIT—WHO MAY WAIVE PRO- 
VISIONS. 

Under Laws 1911, p. 292, § 22, providing that the laws of a fraternal in- 
surance association may prohibit subordinate lodges from waiving 
provisions of its laws or constitution, and an association's by-laws 
so provided, an officer of a local lodge cannot waive a policy pro- 
hibiting intemperance. 

(For other cases, see Insurance, Cent. Dig. § 1908; Dec. Dig. § 755{2].) 


Appeal from Circuit Court, Adair County; C. D. Stewart, Judge. 

“Not to be officially published.” 

Action by Emma Hubbard against the Modern Brotherhood of 
America. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


Campbell & Ellison, of Kirksville, and Sparrow & Page, of Kansas 
City, for Appellant. 

Weatherby & Frank and J. E. Rieger, all of Kirksville, for Re- 
spondent. 


JOHNSON ert au. vs. BANKERS’ LIFE CO. (No. 12344.)* 
(Kansas City Court of Appeals. Missouri.) 


2. INSURANCE—NONPAYMENT OF PREMIUM — EVIDENCE — 
SUFFICIENCY. 

In an action on a life insurance policy, where the defense was nonpay- 
ment of premium, evidence held to justify the finding of the trial 
court that the premium had been paid. 


(For other cases, see Insurance, Cent. Dig. § 1715; Dec. Dig. 665[1].) 


Appeal from Circuit Court, Adair County; C. D. Stewart, Judge. 

“Not to be officially published.” ; 

Action by Orley E. Johnson and others, minors, by their next friend, 
Emma Johnson, against the Bankers’ Life Company. Judgment for 
plaintiffs, and defendant appeals. Affirmed. 


I. M. Earle, of Des Moines, Iowa, and Higbee & Mills, of Lancaster, 
for Appellant. . F 

Weatherby & Frank and Campbell & Ellison, all of Kirksville, for 
Respondent. 


* Decision rendered, Apr. 2, 1917 193 S. W. Rep. 993. 
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LINDSAY er aL. vs. HOTCHKISS er art. (No. 12063.)* 
(Kansas City Court of Appeals. Missouri.) 


6. INSURANCE— MUTUAL BEN BFIT INSURANCE—LIEN OF 
LOCAL LODGE— PAYMENT OF ASSESSMENTS—BREACH 
OF CONTRACT. 


Where a local lodge had paid some of the assessments on a certificate 
and thereby became entitled to a lien on the proceeds of the certifi- 
cate, but failed to pay the last two assessments before the death of 
insured, for the nonpayment of which the Supreme Lodge refused to 
pay the benefits until compelled by suit to do so, because the local 
lodge had given no notice that it would no longer pay the assess- 
ments, the fact that the beneficiary was required to pay more than 
the amount of the assessments for attorney’s fees and expenses in 
procuring the action made necessary by the Supreme Lodge’s wrong- 
ful refusal to pay the benefits does not defeat the local lodge’s lien 
for the payments made by it which enabled the beneficiary to recover 
what she did recover. 


(For other cases, see Insurance, Cent. Dig. §§ 1936, 1976; Dec. Dig. 797.) 


7. INSURANCE— MUTUAL BENEFIT INSURANCE — NONPAY- 
MENT OF BENEFITS—DAMAGES—ATTORNEY’S FEE. 

The measure of damages of the beneficiary of a fraternal insurance cer- 
tificate for nonpayment of the insurance is the amount thereof, with 
interest, and does not include attorney’s fees and costs of preparation 
for trial unless it is so provided by statute. 

{For other cases, see Insurance, Cent. Dig. § 2013; Dec. Dig. 821.) 


Appeal from Circuit Court, Jackson County; Norman Woodson, 
Special Judge. é 

Suit by B. J. Lindsay and others against Margaret A. Hotchkiss and 
others. Judgment for plaintiffs, and defendants appeal. Affirmed. 


Park & Brown, of Kansas City, for Appellants. 
Samuel R. Freet, of Kansas City, for Respondents. 


* Decision rendered, Jau. 29, 1917. Rehearing denied, Mar. 5, 1917. 193 
S. W. Rep. 902. 


STATE vs, SUPREME FOREST WOODMEN CIRCLE 
et AL. (No. 19761.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—FRATERNAL INSURANCE—SUIT BY STATE— 
JUDGMENT. 

When this court has taken jurisdiction of the affairs of a mutual bene- 
ficiary society at the suit of the state by the state insurance board, 


* Decision rendered, Mar. 16, 1917. 161 N. W. Rep. 1037. Syllabus 
by the Court. 








706 Insurance Law Journal, Vol. 49. [ June, 1917. 


and has entered a judgment and restraining order, then it is the duty 
of this court to see that its judgment is effective and is not violated 
by the parties. 


(For other cases, see Insurance, Cent. Dig. §§ 1829-1831; Dec. Dig. § 691.) 


2. INSURANCE—FRATERNAL INSURANCE—SUIT BY STATE— 
CONSTRUCTION OF JUDGMENT. 

In the judgment heretofore entered in this case it was intended to pre- 
serve the affairs of the defendant society in statu quo as far as prac- 
ticable until the governing body, the supreme forest, can interpret, 
and, if necessary, amend its laws and regulations. In the meantime 
the general administration of the affairs of the society is committed 
to Mrs. Manchester as supreme guardian and those who are associated 
with her. 


(For other cases, see Insurance, Cent. Dig. §§ 1829-1831; Dec. Dig. 
§ 691.) 


3. INSURANCE — FRATERNAL INSURANCE — INJUNCTION — 
VIOLATION OF ORDER. 

Until such action by the supreme forest, complaints of violations of the 
orders of this court, or complaints of misdemeanors of officers in con- 
nection with the affairs of the order, must be addressed to this court. 

(For other cases, see Insurance, Cent. Dig. §§ 1829-1831; Dec. Dig. 
§ 691.) 


Original . proceeding of quo warranto by the State of Nebraska 
against the Supreme Forest Woodmen Circle and others. Injunction 
granted (160 N. W. 980), and thereafter defendant Mrs. Emma B. 
Manchester filed a complaint against the members of the supreme ex- 
ecutive council charging contempt of court, and to enjoin them from 
further proceedings against her. Preliminary injunction upon such cita- 
tion made permanent: 


The Attorney General, for the State. 

Jefferis & Tunison, Frank H. Gaines, John J. Sullivan, Arthur F. 
Mullen, Stout, Rose & Wells, and Brogan & Raymond, all of Omaha 
(John B. Barnes, of Lincoln, of counsel), for Defendants. 


AIKEN vs. ATLANTIC LIFE INS. CO. (No. 389.)* 


(Supreme Court of North Carolina.) 


2. INSURANCE — LIFE INSURANCE — ABANDONMENT OF 
POLICY. 

The question whether an insured abandoned a life policy is a mixed one 
of law and fact, and the judge declaring the law, and the jury finding 
facts and applying the law to them. 

(For other cases, see Insurance, Cent. Dig. §§ 1734, 1755; Dec. Dig. 
§ 668[3].) 


* Decision rendered, April 18, 1917. 92 S. E. Rep. 184. 
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3. INSURANCE—LIFE POLICY—LAPSE—TENDER OF PREMIUM. 


Laws 1909, c. 884 (Gregory’s Supp. § 4779a), provides that there shall be 
no forfeiture of an insurance policy for nonpayment of premiums 
unless notice be given. Without his fault notice of a premium was 
not received by the insured until after the date fixed for payment, 
but when received he wrote to the agent explaining how the delay 
had occurred and stating that he was ready to remit the amount of 
the premium at any time and that he should not be put to the ex- 
pense of re-examination. The agent requested the insured to forward 
his check and to fill out an inclosed application for reinstatement of 
the policy. This insured did, but his check was returned and re- 
instatement refused. Held, that the rights of the beneficiary could 
not be defeated on the ground that the insured made no sufficient 
tender of the premium. 


(For other cases, see Insurance, Cent. Dig. § 922; Dec. Dig. § 360[1].) 


4. INSURANCE—LIFE INSURANCE POLICY—ABANDONMENT. 

In such case insured did not waive or abandon his rights under the 
policy by signing the application for reinstatement. 

(For other cases, see Insurance, Cent. Dig. § 932; Dec. Dig. § 365[1].) 


5. INSURANCE—LIFE INSURANCE—ABANDONMENT OF 
POLICY. 

In such case insured, after the return of his check, did not abandon his 
rights under the policy; for, having once asserted them, he was not 
bound to again assert them. 


(For other cases, see Insurance, Cent. Dig. § 523; Dec. Dig. § 245). 


6. INSURANCE—LIFE POLICY—ABANDONMENT. 


Whether the insured abandoned his rights under life policy held a ques- 
tion for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1734, 1755; Dec. Dig. 
§ 668[3].) 


7. INSURANCE—LIFE POLICY—TENDER OF PREMIUMS. 


Where the insured made sufficient tender of premium upon receiving 
notice that the premium was due, the company cannot by rejecting 
the tender defeat the rights of the beneficiary, although other pre- 
miums became due in the interim between the rejection and the in- 
sured’s death. 


(For other cases, see Insurance, Cent. Dig. § 916; Dec. Dig. § 360[1].) 


Appeal from Superior Court, Guilford County; Webb, Judge. 
Action by Ardena B. Aiken against the Atlantic Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 


R. C. Strudwick, of Greensboro, for Appellant. 


Harry B. Grimsley and Brooks, Sapp & Williams, all of Greens- 
boro, for Appellee. 
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OWENS vs. NORTH STATE LIFE INS. CO. ev at. 
(No. 290.)* 


(Supreme Court of North Carolina.) 


1. INSURANCE—LIFE INSURANCE—STIPULATION AS TO PRE- 
MIUM NOTE. 

Where a life policy and a premium note given the insurer provided that 
the contract of insurance should be null and void unless the note 
was paid, such stipulation was valid, and unless the note was paid as 
promised, or the insurer waived payment in some way, recovery on 
the policy could not be had. 

(For other cases, see Insurance, Cent. Dig. §§ 897, 898; Dec. Dig. 
§ 349[3].) 


Appeal from Superior Court, Cumberland County; Winston, Judge. 
Action by Rachael Owens, administratrix, against the North State 
Life Insurance Company and others. From a judgment for plaintiff, 


defendants appeal. No error. 
Judgment on the verdict for plaintiff, and defendant excepted and 


appealed. 


Dickinson & Land, of Goldsboro, and Rouse & Rouse, of Kingston, 
for Appellants. 
Cook & Cook and J. M. Williford, all of Fayetteville, for Appellee. 


* Decision rendered. April 18, 1917. 92 S. E. Rep. 168. 


SOMO vs. SUPREME COURT, I. O. F.* 


(Supreme Court of Oregon.) 


1, INSURANCE—BENEFIT INSURANCE—BY-LAWS. 

By-laws of a fraternal benefit insurance society, providing that local 
officers shall be considered as agents of the members in accepting and 
transmitting payments for insurance, and that all acts of a local officer 
shall be construed as having been done for the members and appli- 


cants for membership, are valid. 
(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.) 


2. INSURANCE—BENEFIT INSURANCE—RIGHTS OF DIVORCED 
WIFE. 

Where plaintiff was named as beneficiary in a policy of insurance on the 
life of her husband, a divorce did not deprive her of her right to 
recover the full value of the policy in event of the death of her 
husband prior to his withdrawal from the order. 

«(For other cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980; Dec. Dig. 
§ 793.) 


~~ * Decision rendered, April 3, 1917. 164 Pac. Rep. 187. 
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3. INSURANCE—BENEFIT INSURANCE—RIGHT OF MEMBER 
TO WITHDRAW. 

As the duties incumbent upon a member of a voluntary association by 
reason of his membership are purely voluntary, unless the agree- 
ment between the members provides to the contrary, a member may 
withdraw at any time without the consent of the association or of the 
beneficiary in a life policy issued to him by the association. 


(For other cases, see Insurance, Cent. Dig. § 1834; Dec. Dig. § 694[1].) 


4. INSURANCE—BENEFIT INSURANCE—RIGHTS OF BENEFI- 
CIARY—WITHDRAWAL OF INSURED. 

Where the beneficiary in a policy of fraternal insurance on the life of her 
husband assumed the payment of premiums at the time of a divorce 
under an agreement with the local financial secretary, who by the 
terms of the policy and by-laws was the agent of the members, and 
paid the premiums until the policy was canceled upon the rightful 
withdrawal of the husband from membership in the order, the moneys 
received by the order were earned premiums upon a valid contract 
of insurance, which the beneficiary had no right of action against it 
to recover. 


(For other cases, see Insurance, Cent. Dig. § 1888.; Dec. Dig. § 743.) 


Department 2. Appeal from Circuit Court, Multnomah County; 
Henry E. McGinn, Judge. 

Action by Mary Somo against the Supreme Court of the Independent 
Order of Foresters. Judgment for plaintiff and defendant appeals. Re- 
versed, and judgment entered for defendant. 


Geo. L. Masten, of Portland, for Appellant. 
E. E. Heckbert, of Portland, for Respondent. 


FEINBERG vs. NEW YORK LIFE INS. CO.* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE — DEFENSES — FRAUDULENT REPRESENTA- 
TIONS BY INSURED—BURDEN OF PROOF. 

Where the sole reason for refusing payment to the beneficiary of an in- 
surance policy is the alleged fraudulent representations by which 
defendant was induced to issue the policy, the burden of proving 
fraud is upon the defendant. 


(For other cases, see Insurance, Cent. Dig. § 1653; Dec. Dig. § 646[3].) 


2. INSURANCE—LIFE INSURANCE—AGENT’S TRANSCRIPTION 
OF APPLICANT’S ANSWERS—QUESTION FOR JURY. 

In an action on a life insurance policy, held on the evidence that whether 
the answers of the applicant, who could not read or write English 
were correctly transcribed in the application and medical examiner’s 
report by the insurer’s representatives, was a question for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1735-1740, 1758-1760; Dec. 
Dig. § 668[4].) 


* Decision rendered, Jan. 8, 1917. 100 Atl. Rep. 538. 
Vol. XLIX—46. 
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3 INSURANCE—LIFE INSURANCE—LATENT DISEASE— 
FRAUDULENT REPRESENTATION. 

Where an applicant for life insurance was suffering from a disease of 
such latent character that its presence was not discovered by the 
insurer's examining physician, the applicant’s answers in respect to 
his diseases, etc., were not fraudulent, even though not in accord with 


the facts. 

(For other cases, see Insurance, Cent. Dig. §§ 685, 686; Dec. Dig. 
§ 291[3].) 

4. INSURANCE—LIFE INSURANCE—ACTION ON POLICY—IN- 
STRUCTION. 


In such case, the insurer's rights were sufficiently protected by instruc- 
tions that if the applicant made the statement set forth in the an- 
swers, knowing that they were false, and if the policies were issued 
in reliance upon them, and the insurer promptly rescinded the con- 
tract on ascertaining the truth, there could be no recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1774-1776; Dec. Dig. 
§ 669[7].) 


5. INSURANCE — LIFE INSURANCE — ACTION ON POLICY — 
QUESTION FOR JURY. 

In an action on a life insurance policy, where the application, alleged to 
contain insured’s misrepresentations as to his health, etc., was not 
made part of the policy, and where there was nothing to show that 
the answers were intended as warranties, and not mere representa- 
tions, whether the false answer was material to the risk, within Act 
June 23, 1885 (P. L. 134), was properly submitted to the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[7].) 






Appeal from Court of Common Pleas, Allegheny County. 
Assumpsit on two life insurance policies by Harry T. Feinberg 
against the New York Life Insurance Company. Verdict for plaintiff 
for $5,000, and judgment thereon, and defendant appeals. Affirmed. 


Argued before Brown, C. J. and Mestrezat, Potter, Stewart, and 
Frazer, JJ. 


_ Allen T. C. Gordon, of Pittsburgh, James H. McIntosh, of New York 
City, and Gordon & Smith, of Pittsburgh, for Appellant. 


Rody P. Marshall. Thomas M. Marshall, and J. Harvey Scott, all of 
Pittsburgh, for Appellee. 


a 


HABERFELD vs. MAYER.* 


(Supreme Court of Pennsylvania.) 





1, INSURANCE—INSURABLE INTEREST—BENEFICIARY. 


Every one has an unlimited insurable interest in his own life, and he may 
take out a policy of insurance on his own life and make it payable 
to whom he will; and it is not necessary that the beneficiary should 
have an insurable interest. 


(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.} 
* Decision rendered, Jan. 8, 1917. 100 Atl. Rep. 587. 
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2. INSURANCE—POLICY TO SECURE INDEBTEDNESS—RIGHT 
TO SURPLUS. 


Where a life insurance policy, taken out to secure payment of a debt, 
makes no provision as to what should be done with any surplus re- 
maining after the debt is paid, the personal representative of the in- 
sured is entitled to such excess. 


(For other cases, see Insurance, Cent. Dig. § 1480; Dec. Dig. § 591.) 


3. INSURANCE—LIFE INSURANCE—RIGHT OF BENEFICIARY— 
INDEBTEDNESS. 


Where a life insurance policy, taken out by the insured describes the bene- 
ficiary as a business partner, but makes no mention of any -debts 
owing the beneficiary by the insured, the beneficiary is entitled to the 
entire proceeds of the policy as against the executor of the insured’s 
estate; and it is immaterial whether the insured was indebted to the 
beneficiary or whether the proceeds of the policy exceed the amount 
of the debt. 

(For other. cases, see Insurance, Cent. Dig. §§ 1461, 1464, 1468; Dec. 
Dig. § 585[1].) 


Appeal from Court of Common Pleas, Allegheny County. 

Feigned issue between William Haberfeld and Cornelia Mayer, ex- 
ecutrix of the estate of Victor Mayer, deceased, to determine the owner- 
ship of the proceeds of a life insurance policy. Judgment for plaintiff, 
motion for new trial, and for judgment non obstante veredicto over- 
ruled, and defendant appeals. Affirmed. 


: Argued before Brown, C. J., and Mestrezat, Potter, Stewart, and 
Frazer, JJ. 


Charles Gulentz, of Pittsburgh, for Appellant. 
J. M. Friedman, of Pittsburgh, for Appellee. 


HUMMEL vs. SUPREME CONCLAVE IMPROVED OR- 
DER HEPTASOPHS.* 


(Supreme Court of Pennsylvania.) 


1, INSURANCE — MUTUAL BENEFIT INSURANCE — BENEFI- 
CIARIES—“CHILDREN.” 

Where the statute rule of a foreign state under which an order was 
doing business provides that payment of death benefits may be made 
only to “children,” and to one whose dependency is established as pro- 
vided by statute, a stepchild may be designaed as a beneficiary, if the 
relation of parent and child exists. 

(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. 
§ 770.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Child; Children.) 


* Decision rendered Jan. 8, 1917. 100 At. Rep. 589. 
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2. INSURANCE—MUTUAL BENEFIT INSURANCE — BENEFI- 
CIARIES—“CHILDREN.” 


A death benefit certificate issued by a beneficial association under the 
rules of Maryland designated the beneficiary therein as the member’s 
stepdaughter, and the laws of that state provided that a payment of 
benefits might be made only to “children” and to a dependent when 
dependency is established as provided by statute, and the constitution 
and laws of the association contained a similar provision. In an 
action by the beneficiary to recover a death benefit, it appeared that 
she was the daughter of the deceased member’s wife and had lived in 
his family for thirteen or fourteen years, and that after her separa- 
tion from her husband she returned to his home and remained 
there as housekeeper until his death, receiving food, clothing, and a 
certain amount per week. Held, that the word, “children,” as used 
in the certificate, was intended to include those who stood in that 
relation to the head of the house, though not related by blood or 
affinity, so that plaintiff was entitled to recover. 

(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. 
§ 770.) 


Appeal from Court of Common Pleas, Allegheny County. 

Assumpsit on a death benefit certificate by Jennie Hummel against the 
Supreme Conclave Improved Order Heptasophs. Verdict for plaintiff for 
$2,363 and judgment thereon, and defendant appeals. Affirmed. 


Argued before Brown,-C. J., and Mestrezat, Potter, Stewart, and 
Frazer, JJ. 


J. A. Langfitt, H. W. McIntosh, and Thos. F. Gairahan, all of Pitts- 
burgh, and Olin Bryan, of Philadelphia, for, Appellant. 
Rody P. Marshall and S. R. McClure, both of Pittsburgh, for Appellee. 


FOWLER vs. NEW YORK LIFE INS. CO. (No. 9621.)* 


(Supreme Court of South Carolina.) 


3. INSURANCE—ACTION ON LIFE POLICY—INSTRUCTIONS. 


There was no error in charging jury that gist of defense in action on life 
policy was that insured was addicted to excessive use of liquor; “not 
that he did not totally abstain from its use, else few people could not 
obtain effective insurance,” total abstinence not being in issue, the 
language at most being irrelevant. 


(For other cases, see Insurance, Cent. Dig. §§ 1774-1776; Dec. Dig. 
§ 669[7].) 


Appeal from Common Pleas Circuit Court of Florence County; Thos. 
S. Sease, Judge. 

Action by A. J. Fowler, as administrator of Mary E. Miles, against the 
New York Life Insurance Company. Judgment for plaintiff, and de 
fendant appeals. Affirmed. 

* Decision rendered, Feb. 10, 1917. 91S. E. Rer. 1043. 
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J. H. McIntosh, of New York City, and Thomas & Lumpkin, of 
Columbia, for Appellant. 
J. D. Gilland, of Florence, for Respondent. 


THOMSON vs. MERIDIAN LIFE INS. CO., INpranapo is, 
Inp. (No. 3857).* 


(Supreme Court of South Dakota.) 


4. INSURANCE—FOREIGN CORPORATIONS — ACTIONS — SER- 
VICE OF PROCESS. 


Laws 1909, c. 210, § 13, provides that no foreign insurance company shall 
directly or indirectly issue policies, take risks, or transact business in 
this state, until it shall have first appointed, in writing, the Commis- 
sioner of Insurance to be the true and lawful attorney of such com- 
pany in and for this state, upon whom all lawful processes in any 
action or proceeding against the company may be served with the 
same effect as if the company existed in this state. Civ. Code, § 885, 
provides that service of process may be made upon the duly authorized 
agent of a corporation. Code Civ. Proc. § 110, subd. 2, provides that 
service of summons can be made in respect to a foreign corporation 
only when it has property in the state, or the cause of action arose 
therein, or when service was made within the state personally upon a 
duly authorized agent. Held, that service may be made upon foreign 
insurance corporations under Laws 1909, c. 210, § 13, with the same 
effect as if the company existed within the state, although the plain- 
tiff lives and the cause of action arose outside the state. 


(For other cases, see Insurance, Cent. Dig. § 1573; Dec. Dig. § 627[2].) 


Appeal from Circuit Court, Fall River County; Levi McGee, Judge. 

Action by Clara Belle Thomson against the Meridian Life Insurance 
Company, Indianapolis, Ind. Judgment for plaintiff, and defendant ap- 
peals. Reversed. 


John Weaver, of Indianapolis, Ind., and Charles S. Eastman and 
William Dudley, both of Hot Springs, for Appellant. 

Lawrence H. Hedrick, of Hot Springs, and Allen G. Fisher and 
William P. Rooney, both of Chadron, Neb., for Respondent. 


* Decision rendered, Apr. 17, 1917. 162 N. W. Rep. 373. 
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KIDD vs. NATIONAL COUNCIL OF JUNIOR ORDER OF 
UNITED AMERICAN MECHANICS or tHE UNITED 
STATES ET AL.* 


(Supreme Court of Tennessee.) 


1. INSURANCE—CONSTRUCTION OF POLICY—INTEMPERANCE 
CLAUSE. 

A mutual benefit policy not collectible if death be caused by intemperance 
or other immoral conduct will be liberally construed to provide in- 
demnity. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


2. INSURANCE—CONSTRUCTION OF POLIC Y—INTEMPER- 
ANCE CLAUSE. 

A mutual benefit life insurance policy not collectible if death be caused 
by intemperance is not avoided where insured drank a reasonable 
amount in good faith for medical purposes, though he was made 
drunk and died as a result. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 748.) 


3. INSURANCE—CONSTRUCTION OF POLICY—MUTUAL BEN- 
EFIT. 

Recovery will not be denied upon a mutual benefit life insurance policy 
unless its language, naturally construed, so requires. 


{For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


4. INSURANCE—BURDEN OF PROOF—VIOLATION OF POLICY. 

Defendant insurance company has the burden of proving that a mutual 
benefit policy has been avoided by a violation working a forfeiture. 

(For other cases, see Insurance, Cent. Dig. § 2001; Dec. Dig. § 817[2].) 


5. INSURANCE—SUFFICIENCY OF EVIDENCE—DEATH FROM 
INTEMPERANCE. 

Evidence that insured was found in a drunken condition, dying three days 
later, the hospital interne assigning acute alcoholism as the cause, is 
insufficient to avoid a mutual benefit policy on ground that insured 
died as the result of intemperance, where no other intemperate acts 
were shown. 


(For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819[4].) 


6. INSURANCE—STATUTORY PENALTY —INSURER’S GOOD 
FAITH. 

Defendant insurance company is not liable for the statutory penalty for 
refusing in good faith to pay a claim for which it was afterward 
found liable. 


(For other cases, see Insurance, Cent. Dig. § 1983; Dec. Dig. § 800.) 


Error to Chancery Court, Davidson County; Jno. Allison, Chancellor. 

Action by W. C. Kidd against the National Council of the Junior 
Order of United American Mechanics of the United States of North 
America and others. Judgment for plaintiff, and defendants bring error 
Affirmed. 


* Decision rendered, Mar. 17, 1917. 193 S. W. Rep. 130. 
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Manier & Crouch and F. M. Garard, all of Nashville, for Plaintiffs 
in Error. 
Pendleton & De Witt, of Nashville, for Defendant in Error. 


—_- —_—_—- © e @—  - —— 


TEXAS LIFE INS. CO. er au. vs. HUNSTMAN et At. 
(No. 1130.)* 


(Court of Civil Appeals of Texas. Amarillo.) 


3. INSURANCE— APPLICATION FOR POLICY — REJECTION — 
EFFECT. 

Where assured’s application had been rejected, his silence regarding the 
company’s proposal to later accept him is not an acceptance, since he 
was under no duty to speak. 


(For other cases, see Insurance, Cent. Dig. § 202; Dec. Dig. § 130[7].) 


5. INSURANCE—ACTION ON NOTE FOR PREMIUM—ADMISSI- 
BILITY OF EVIDENCE. 

In indorsee’s action on note for premium, testimony that payee insurance 
agents agreed not to negotiate the note until the policy was delivered 
is admissible, where defendant maker seeks recovery over against the 
payees. 

(For other «cases, see Insurance, Cent. Dig. § 1674; Dec. Dig. § 651[2].) 


6. INSURANCE—INSTRUCTIONS—ASSUMING FACTS. 


In action on note for insurance premium, a requested instruction assum- 
ing that a contract regarding the note was not abrogated by the com- 
pany’s refusal to issue the policy was properly refused. 


(For other cases, see Insurance, Cent. Dig. § 1772; Dec. Dig. § 669[2].) 


Appeal from Gray County Court; Siler Faulkner, Judge. 

Action by Fred O'Dell against J. M. Huntsman and others. Judg- 
ment for plaintiff, and for defendant J. M. Huntsman over against de- 
fendants Texas Life Insurance Company, Gaston & King and the last- 
named defendants appeal. Affirmed. 


W. A. Davidson, of Amarillo, for Appellants. 
S. E. Boyett, of McLean, and Madden, Trulove, Ryburn & Pipkin and 
Kimbrough, Underwood & Jackson, all of Amarillo, for Appellees. 


* Decision rendered, Mar. 14, 1917. 193 S. W. Rep. 455. 


GOERTZ vs, CONTINENTAL LIFE INS.-& INV. CO. 
(No. 13925.)* 


(Supreme Court of Washington.) 


1. INSURANCE—FORFEITURE FOR BREACH OF WARRANTY— 
EVIDENCE—HEALTH OF INSURED. 


In an action on a life insurance policy, where the ‘eine was that de- 
ceased falsely represented at the time of his application that he was 


* Decision rendered, Mar. 23, 1917. 163 Pac. Rep. 938. 
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in good health, whereas in fact he was suffering from tuberculosis, 
evidence held not to warrant a directed verdict for defendant, not- 
withstanding testimony of a physician that he had informed deceased 
prior to the time he made his application that deceased had tubercu- 
losis, and advised him to seek a change of climate. 

(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[7].) 


Department 1. Appeal from Superior Court, Pierce County; M. L. 
Clifford, Judge. 

Action by Nora Goertz, as executrix of the estate of Fred D. Harris, 
deceased, against the Continental Life Insurance & Investment Company. 
Judgment for defendant on directed verdict, and plaintiff appeals. Re- 
versed and remanded. 


H. E. Foster, of Seattle, for Appellant. 
Karr & Gregory, of Seattle, for Respondent. 


—_ 2 ——_—_—_ --—— 


STATE ex rEL. NORTHWESTERN MUT. LIFE INS. CO. 
vs. CIRCUIT COURT OF WAUSHARA COUNTY ert AL.* 


(Supreme Court of Wisconsin.) 


1, INSURANCE—PROOFS OF LOSS—SUFFICIENCY OF PRESEN- 
TATION. 

Service of proofs of death upon the insurer, and not the making or mail- 
ing of such proofs, is the essential prerequisite to recovery. 


(For other cases, see Insurance, Cent. Dig. § 1521; Dec. Dig. § 612[2].) 
Kerwin, Siebecker, and Eschweiler, JJ., dissenting. 


Original mandamus proceedings by the State of Wisconsin, on the 
relation of the Northwestern Mutual Life Insurance Company, against 
the Circuit Court of Waushara County and others. On motion to quash 
alternative writ. Motion overruled and peremptory writ issued. 


John Barnes, J. R. Dyer, H. N. Laflin, and Sam T. Swansen, all of 
Milwaukee, for petitioner. 

Walter D. Corrigan, of Milwaukee, and Buchanan Johnson, of Plain- 
field (Arthur J. Pellette, of Milwaukee, of cqunsel), for defendants. 


* Decision rendered, Apr. 24, 1917. 162 N. W. Rep. 436. 
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SUELFLOW vs. SUPREME LODGE KNIGHTS AND LA- 
DIES OF HONOR.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—FRATERNAL INSURANCE—CHANGE OF BEN- 
EFICIARY. 


One procuring a benefit certificate and making the payments thereon sub- 
ject to the terms of the contract and the written law may change the 
beneficiary named therein without such beneficiary's consent. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


2. INSURANCE—CHANGE OF BENEFICIARY—FORM. 

Such change of beneficiary must be made in the manner required by the 
contract, and the rules of the association. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1952; Dec. Dig. 
§ 784[1].) 


4. INSURANCE—FRATERNAL INSURANCE—CHANGE OF 
BENEFICIARY—PRESUMPTION. 


There being no proof that the manner of making a change of benefici- 
aries was prescribed by the constitution, by-laws, or regulations of the 
association, it must be presumed that insured was left to change the 
beneficiary within the designated class as he saw fit. 

(For other cases, see Insurance, Cent. Dig. §§ 1999, 2000; Dec. Dig. 
§ 817[1].) 


5. INSURANCE—FRATERNAL INSURANCE—CHANGE OF BENE- 
FICIARY. 

Where no formalities are required, a change of beneficiaries can be made 
in any way indicating the intention of the member, either by the 
paper signed by the member expressing his intention, and mailed to- 
the society, or by mere direction of the member. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1952; Dec. Dig. 
§ 784[1].) 


6. INSURANCE—FRATERNAL INSURANCE—RIGHTS OF BENE- 
FICIARIES. 


A wife named as the beneficiary in her husband’s benefit certificate issued 
in 1890 had no vested interest in the certificate which he could not 
control, but had only a mere expectancy which could be taken away 
from her by his act at any time during his life; and hence, after the 
membership certificate in her possession was treated as canceled for 
default in the payment of assessments, could not in the husband’s 
lifetime, maintain an action for damages sustained by her through its 
cancellation. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


Appeal from a Judgment of the Circuit Court for Milwaukee County; 
W. J. Turner, Circuit Judge. Reversed. 


Quarles, Spence & Quarles, of Milwaukee, and Ashcraft & Ashcraft,. 
of Chicago, Ill., for Appellant. 
Otjen & Otjen, of Milwaukee, for Respondent. 


* Decision rendered, Mar. 13, 1917. 162 N. W. Rep. 346. 
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WHITE et at. vs. BROTHERHOOOD OF LOCOMOTIVE 
FIREMEN.* 


(Supreme Court of Wisconsin.) 


3. INSURANCE—LIFE INSURANCE—TIME OF DEATH—QUES- 
TION OF FACT. 


The particular time at which insured died during the seven years he had 
not been heard from is a question of fact, to be determined by court 
or jury. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[3].) 


4. INSURANCE—FRATERNAL INSURANCE—FAILURE TO GIVE 
PROOF OF DEATH—REPUDIATION. 


In an action on a fraternal policy, both parties having treated contract 
valid up to time of commencement of action, held under established 
facts, that insurer could not repudiate, although not furnished with 
proof of death. 


(For other cases, see Insurance, Cent. Dig. § 1965; Dec. Dig. § 789[2].) 


5. INSURANCE—FRATERNAL INSURANCE—PROOF OF DEATH 

A certificate providing that proof of death shall be made within sixty 
days after knowledge thereof does not require formal notice of dis- 
appearance; the duty of giving notice in such case resting upon 
officers of local lodge under by-laws. 

(For other cases, see Insurance, Cent. Dig. §§ 1963, 1964; Dec. Dig. 
§ 789[1].) 


Appeal from Circuit Court, Sauk County; James O'Neill, Judge. 

Action by Hannah White and another as administrators of the estate 
of Ellen White, deceased, against the Brotherhood of Locomotive Fire- 
men, a fraternal beneficiary association. Judgment for plaintiffs, and 
defendant appeals. Affirmed, with costs. 


Bentley, Kelley & Hill, of Baraboo, for Appellant. 
Grotophorst, Thomas, Rieser & Quale, of Baraboo, for Respondents. 


* Decision rendered, Apr. 24, 1917. 162 N. W. Rep. 441. 
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FIRE, TORNADO, ETC. 


UNITED STATES SUPREME COURT. 


PENNSYLVANIA FIRE INSURANCE COMPANY OF PuivapecpHia, 
Plaintiff in Error, 


vs. 


GOLD ISSUE MINING & MILLING COMPANY. (No. 584.)* 


CONSTITUTIONAL LAW—INSURANCE—DUE PROCESS OF 
LAW—SERVICE ON FOREIGN CORPORATION—CAUSE OF 
ACTION ARISING OUTSIDE OF STATE. 

1. A foreign insurance company which, in compliance with what is now 
Mo. Rev. Stat. 1909, § 7042, had filed with the superintendent of the 
state insurance department a power of attorney consenting that service 
of process upon that official should be deemed personal service upon 
the company so long as it should have any liabilities outstanding in 
the state, is not denied the due process of law guaranteed by U. S. 
Const. 14th Amend., merely because the consent is construed to render 
such service valid in causes of action arising in other states. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 929, 930; Insur- 
ance, Cent. Dig. § 4; Dec. Dig. § 209[3].) 


COURTS—ERROR TO STATE COURT—STATUTES — “DENIAL 
OF FULL FAITH AND CREDIT’—ERROR OF CONSTRUC- 
TION. 

2. Something more than a mere error in construing the statutes of a sis- 
ter state is necessary in order to sustain the claim that there has been 
a denial of the full faith and credit to which such statutes, under 
U. S. Const. art. 4, § 1, are entitled. 

(For other definitions, see Words and Phrases, First and Second Series, 
Full Faith and Credit.) 


In Error to the Supreme Court of the State of Missouri to review a 
judgment which affirmed a judgment of the Circuit Court of Audrain 
County, in that state, in favor of plaintiff in a suit on a policy of fire 
insurance. Affirmed. 

See same case below, 267 Mo. 524, 184 S. W. 999, 

The facts are stated in the opinion. 


Fred Herrington, Mason A. Lewis, James B. Grant, and David H. 
Robertson, for Plaintiff in Error. 

Patrick Henry Cullen, Thomas T. Fauntleroy, and Charles M. Hay, 
for Defendant in Error. 


HouMEs, J., delivered the opinion of the Court. 
This is a suit upon a policy of insurance issued in Colorado by 
the defendant, the plaintiff in error, to the defendant in error, 
an Arizona corporation, insuring buildings in Arizona. The de- 


* Argued Jan. 29, 1917. Decision rendered, Mar. 6, 1917. 37 S. C. Rep. 
344. 
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fendant insurance company had obtained a license to do business 
in Missouri, and to that end, in compliance with what is now 
Missouri Rev. Stat. 1909, § 7042, had filed with the superin- 
endent of the insurance department a power of attorney consent- 
ing that service of process upon the superintendent should be 
deemed personal service upon the company so long as it should 
have any liabilities outstanding in the state. The present suit 
was begun by service upon the superintendent. The insurance 
company set up that such service was insufficient except in suits 
upon Missouri contracts, and that if the statute were construed 
to govern the present case, it encountered the Fourteenth Amend- 
ment by denying to the defendant due process of law. The Su- 
preme Court of Missouri held that the statute applied and was 
consistent with the Constitution of the United States. 267 Mo. 
524, 184 S. W. 999. 

The construction of the Missouri statute thus adopted hardly 
leaves a constitutional question open. The defendant had exe- 
cuted a power of attorney that made service on the superintendent 
the equivalent of personal service. If by a corporate vote it had 
accepted service in this specific case, there would be no doubt 
of the jurisdiction of the state court over a transitory action of 
contract. If it had appointed an agent authorized in terms to 
receive service in such cases, there would be equally little doubt. 
New York, L. E. & W. R. Co. vs. Estill, 147 U. S. 591, 37 L. ed. 
292, 13 Sup. Ct. Rep. 444. It did appoint an agent in language 
that rationally might be held to go to that length. The language 
has been held to go to that length, and the construction did not 
deprive the defendant of due process of law even if it took the 
defendant by surprise, which we have no warrant to assert. 
O’Neil vs. Northern Colorado Irrig. Co., 242 U. S. 20, 26, ante, 
7, 37, Sup. Ct. Rep. 7. Other state laws have been construed in 
a similar way; e. g., Bagdon vs. Philadelphia & R. Coal & I. Co., 
217 N. Y. 432, L. R. A. 1916F, 407, 111 N. E. 1075; Johnston 
vs. Trade Ins. Co., 132 Mass. 432. 

The defendant relies upon Old Wayne Mut. Life Ass’n vs. 
McDonough, 204 U. S. 8, 51 L. ed. _ 27 Sup. Ct. Rep. 236, and 
Simon vs. Southern R. Co., 236 U. S. 115, 59 L. ed. 492, 35 Sup. 
Ct. Rep. 255. But the distinction between those cases and the 
one before us is shown at length in the judgment of the court 
below, quoting a brief and pointed statement in Smolik vs. 
Philadelphia & R. Coal & I. Co., 222 Fed. 148,—a statement re- 
inforced by Cardozo, J., in Bagdon vs. Philadelphia & R. Coal & 
1. Co., supra. In the above-mentioned suits the corporations 
had been doing business in certain states without authority. They 
had not appointed the agent as required by statute, and it was 
held that service upon the agent whom they should have ap- 
pointed was ineffective in suits upon causes of action arising in 
other states. The case of service = an agent voluntarily 
appointed was left untouched. 236 U. S. 129, 130. If the busi- 
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ness out of which the action arose had been local, it was admitted 
that the service would have been good, and it was said that the 
corporation would be presumed to have assented. Of course, as 
stated by Learned Hand, J., in 222 Fed. 148, 151, this consent is a 
mere fiction, justified by holding the corporation estopped to set 
up its own wrong as a defense. Presumably the fiction was 
adopted to reconcile the intimation with the general rules con- 
cerning jurisdiction. Lafayette Ins. Co. vs. French, 18 How, 404, 
15 L. ed. 451; Michigan Trust Co. vs. Ferry, 228 U. S. 346, 353, 
57 L. ed. 867, 874, 33 Sup. Ct. Rep. 550. But when a power 
actually is conferred by a document, the party executing it takes 
the risk of the interpretation that may be put upon it by the 
courts. The execution was the defendant’s voluntary act. The 
Eliza Lines, 199 U. S. 119, 130, 131, 50 L. ed. 115, 120, 26 Sup. 
Ct. Rep. 8, 4 Ann. Cas. 406. 

The insurance company also sets up that the supreme court of 
Missouri failed to give full faith and credit to the public acts of 
Colorado. The ground is that one condition of the policy was 
that the insured was the owner in fee simple of the land under 
the insured buildings; that when the plaintiff bought the land, 
as it did, it had not taken out a license to do business in Colorado, 
and that the laws of that state forbade the plaintiff to acquire any 
real or personal property until the license fees should have been 
paid. The Missouri court held that it was enough if the plaintiff 
had paid the fees and got the license before instituting this suit. 
There is nothing to suggest that it was not candidly construing 
the Colorado statutes to the best of its ability, and even if it was 
wrong, something more than an error of construction is necessary 
in order to entitle a party to come here under article 4, § 1. 
Johnson vs. New York L,. Ins. Co., 187 U. S. 491, 496, 47 L. ed. 
273, 275, 23 Sup. Ct. Rep. 194; Finney vs. Guy, 189 U. S. 335, 
47 L,. ed. 839, 23 Sup. Ct. Rep. 558; Allen vs. Alleghany Co., 
196 U. S. 458, 464, 465, 49 L. ed. 551, 555, 556, 25 Sup. Ct. 
Rep. 311; Louisville & N. R. Co. vs. Melton, 218 U. S. 36, 51, 
52, 54 L. ed.s921, 927, 928, 47 L. R. A. (N. S.) 84, 30 Sup. Ct. 
Rep. 676; Western Life Indemnity Co. vs. Rupp, 235 U. S. 261, 
275, 59 L. ed. 220, 225, 35 Sup. Ct. Rep. 37. 

The plaintiff suggests that the whole controversy is res judicata 
by reason of the decision in State ex rel. Fidelity-Phenix F. Ins. 
Co. vs. Barnett, 239 Mo. 193, 143 S. W. 501, in which the insur- 
ance company is said to have been one of the relators, and which 
followed the decision in State ex rel. Pacific Mut. L. Ins. Co. vs. 
Grimm, 239 Mo. 135, 143 S. W. 483. It also urges that the de- 
fendant waived any objection it might have had to the validity of 
this service by appearing and pleading to the merits. As the facts 
hardly appear, and as the state court discussed the merits of the 
case, we do not pass upon these matters, which, in a different 
State of the record, might need at least a few words. 

Judgment affirmed. 
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UNITED STATES DISTRICT COURT. 


SouTHERN District, NEw York. 


AUTOMOBILE INS. CO. or Hartrorp, Conn., 


vs. 


GUARANTY SECURITIES CORP., et Au.* 


4. INSURANCE—FIRE POLICIES—WHAT LAW GOVERNS. 


The laws of the state in which an insurance company writes its policies: 
govern the contracts. 


(For other cases, see Insurance, Cent. Dig. § 174; Dec. Dig. 125[2].) 


5. INSURANCE—FIRE INSURANCE — STATUTES — CONSTRUC- 
TION. 

Though a contract for the insuring of motor cars was entered into in 
Ohio, a provision therein waiving the provisions in the policies for 
cancellation is valid, the insured property not being located in that 
state; Gen. Code Ohio, § 9577, declaring that an insurance company 
doing business under the laws of Ohio, which issues policies covering 
property located therein and on such policies receives cash payments 
of premium, shall insert in every policy an obligation to cancel it 
upon the written request of the person insured, only preventing such 
waiver as to property located in Ohio. 


(For other cases, see Insurance, Cent. Dig. § 173; Dec, Dig. § 125[1].) 


6. INSURANCE—FIRE POLICIES—CONDITIONS. 


Gen. St. Conn. 1902, § 3497, fixing standard form of policy containing a 
cancellation clause but authorizing the addition to the policy of sepa- 
rate slips or riders modifying the terms, permitted a Connecticut in- 
surance company which entered into a contract to insure many auto- 
mobiles, to waive the cancellation clauses. 


(For other cases, see Insurance, Cent. Dig. §§ 1020-1023; Dec. Dig. § 385.) 


7. INSURANCE—FIRE POLICIES — CANCELLATION — AGREE- 
MENT. 

Insurance Law, N. Y. (Consol. Laws, c. 28) § 122, declaring that any 
corporation or company transacting the business of fire insurance 
shall cancel any policy upon the request of the insured or his legal 
representative, does not prevent an insurance company, insuring motor 
cars for the benefit of a company engaged in financing the retail sale 
of such cars on credit which received notes for deferred payments, 
from entering into an agreement waiving the cancellation clauses of 
the policies; the section not affecting the provision save in so far as it 
allowed cancellation of the policies by the owners of the cars. 


(For other cases, see Insurance, Cent. Dig. §§ 1020-1023; Dec. Dig. § 385.) 


In Equity. Bill by the Automobile Insurance Company of Hartford, 
Conn., against the Guaranty Securities Corporation and another. Pre- 
liminary injunction granted. 


Hartwell Cabell, of New York City, for Complainant. 
Murray, Prentice & Howland, of New York City (Charles P. How- 


* Decision rendered, Feb. 10, 1917. 240 Fed Rep. 222. 
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land and Charles F. Quantrell, both of New York City, of counsel), for 
defendant Guaranty Securities Corp. 


Aucustus N. Hann, D. J. 

The defendant the Guaranty Securities Company is engaged in 
the business of financing the sale at retail of automobiles. Their 
plan consists in the taking over of notes of deferred payments 
and the advancing of money on said notes to the dealer who had 
effected automobile sales. To carry out such a plan in a business- 
like way required protection of the automobiles against fire and 
theft until the purchaser had paid for them, and to that end the 
Guaranty Securities Company of Toledo, Ohio, entered into a con- 
tract in Ohio with the complainant. This contract, with certain 
amendments, was thereafter continued with the Guaranty Securi- 
ties Corporation, a New York company, which had succeeded to 
the business of the Ohio company. The form of insurance policy 
attached insured the Guaranty Company and the Commercial Sav- 
ings Bank & Trust Company of Toledo, and its successors in trust 
as trustees. The successor in trust of the Commercial Savings 
Bank & Trust Company of Toledo is the Metropolitan Trust Com- 
pany of New York, so that the contract is now between the com- 
plainant, which is a branch of the Attna Insurance Company of 
Connecticut, the Guaranty Securities Corporation, a New York 
company, and the Metropolitan Trust Company, as trustee. 
Under this contract the Guaranty Securities Corporation insured 
automobiles which had been financed by that company. 

The Guaranty Securities Corporation, in order to deal with the 
notes secured by the automobiles, entered into a trust agreement 
with the Metropolitan Trust Company, whereby the latter was 
to hold the trust notes as trustee for the parties interested therein, 
together with a duplicate participation certificate in the insurance 
furnished by the complainant; another certificate being held by 
the Guaranty Securities Corporation covering each automobile. 

The contract of insurance contained an indorsement reading as 
follows :— 

“Indorsement.—As evidenced by the insured’s acceptance of 
this indorsement and the policy to which it is attached, and of 
which it is made a part, it is understood and agreed by all the 
parties hereto as follows: * * * 

“(9) That this insurance contract is written for a period of 
not less than three years from December 1, 1915, and, in con- 
sideration of the reduced rates of premium at which it is written 
and of the waiver of conditions ‘f’ and ‘n’ of the policy as here- 
inafter provided, that the Guaranty Securities Company of Toledo, 
Ohio, its successors and assigns and other parties in interest will 
in good faith require and undertake to provide coverage herein- 
under as respects all new automobiles whose sale at retail within 
said period of not less than three years is or shall be wholly or in 
part financed by them (then follows an exception which is not 
germane to the discussion). 
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“(10) That condition ‘f’ of the policy is hereby waived in its 
entirety, and condition ‘n’ is hereby waived from December 1, 
1915, to December, 1916, except as provided in condition ‘9’ above, 
but the insurance herein be subject otherwise to all conditions and 
stipulations of the policy, except so far as same may be at variance 
with the conditions and provisions of this indorsement.” 


After the foregoing contract was made, differences arose be- 
tween the Guaranty Securities Corporation and the complainant, 
and on January 4, 1917, the Securities Corporation mailed a notice 
of cancellation of the policy to become effective January 15th. 
The Securities Corporation had also prior to that time notified the 
complainant that it would refuse to recognize the latter’s ex- 
clusive rights under the contract for automobile insurance, and 
that it had received an offer from the defendant the London & 
Lancashire Fire Insurance Company, Limited, covering automo- 
biles to be financed by the Guaranty Securities Corporation, and 
that it proposed in the future to insure with the London & Lan- 
cashire Fire Insurance Company, Limited, and had been solicited 
for said business by the latter. It is quite likely that the general 
officers of the London & Lancashire Fire Insurance Company, 
Limited,.did not know of the contract with the complainant; but 
their agents who solicited the business and arranged the pre- 
liminaries apparently had full knowledge. 

Upon the foregoing state of facts, the complainant has moved 
for an injunction pendente lite restraining the Guaranty Securi- 
ties Corporation from taking out insurance with other companies 
and restraining the London & Lancashire Fire Insurance Com- 
pany, Limited, from carrying out any arrangement as to insurance 
with the Securities Corporation. 

The indorsement attached to the contract for insurance between 
the complainant and the Guaranty Securities Corporation, which I 
have quoted above, was made for an adequate consideration, and 
the only questions for this court are: (1) Whether ground ap- 
pears under any circumstances for equitable relief, and (2) 
whether the agreement of insurance can be canceled. 

[1,2] Without fully discussing the authorities submitted by 
counsel, it is sufficient to say that the Circuit Court of Appeals of 
this circuit has recently expressed its opinion in the case of 
American Malting Co. vs. Keitel, 209 Fed. 351, 359, 126 C. C. A. 
277, 285, to the effect that it is a tort for A. to persuade B. to 
break his contract with C., and that the federal courts have in 
numerous cases issued injunctions to prevent the breach of con- 
tracts even though they were ordinary business contracts involving 
no employment, or other distinctly personal relation. Judge 
Rogers there said :— 

“We fail to discover any satisfactory distinction between an at- 
tempt to induce employees to break a contract.of employment and 
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an attempt to induce customers to break their business contracts 
for the purchase or sale of goods.” 

See, also, Bitterman vs. Louisville & Nashville R. Co., 207 U. S. 
205, 28 Sup. Ct. 91, 52 L. Ed. 171, 12 Ann. Cas. 693; Dr. Miles 
Medical Co. vs. Park & Sons Company, 220 U. S. 373, 31 Sup. 
Ct. 376, 55 L. Ed. 502. 

I think it clear that the defendant the London & Lancashire Fire 
Insurance Company, by its agents, knew of the contract of the 
plaintiff to furnish insurance to the Guaranty Securities Corpora- 
tion, and persuaded the latter company to break in and enter 
into a contract with itself. It therefore has committed a tort and, 
if the contract between original parties subsists, should be en- 
joined. 


[3] The situation of the Guaranty Securities Corporation is 
somewhat different, at least in theory, from that of the London 
& Lancashire Fire Insurance Company, Limited. It is very likely 
true that it would commit no tort in breaking its contract with the 
complainant. This is certainly so unless by reason of its con- 
federation with the London & Lancashire Fire Insurance Com- 
pany, Limited, it might be regarded as a joint tort-feasor, but it 
should be enjoined from breaking any contract like the one under 
consideration (if the same subsists) for other reasons. The con- 
tract has attempted to establish a relation between the complainant 
and the Guaranty Securities Corporation that, while not personal, 
is peculiar. The writing of insurance by the complainant under 
the contract involves a multitude of details and, covering as it 
does a period of three years, would doubtless involve a great 
number of adjustments of losses. If the London & Lancashire 
Fire Insurance Company, Limited, be allowed to enter into a 
similar contract, the result would be to leave all of the details re- 
lating to the performance of the new contract and the adjustment 
of losses thereunder in the hands of the Guaranty Securities Cor- 
poration and the London & Lancashire Fire Insurance Company, 
Limited. Moreover, the methods of adjustment of losses of the 
London & Lancashire Fire Insurance Company, Limited, might 
not be the same as those of the complainant, so that their profits 
might not be any certain basis of what the complainant 
would have made out of the original contract if it had been al- 
lowed to perform it. Furthermore, the failure on the part of the 
Guaranty Securities Corporation to insure each car with the com- 
plainant would apparently be a separate breach of the contract 
upon which the complainant might sue if it did not choose to sub- 
mit to the delay and inconvenience of waiting until the three- 
year contract had expired. 

I think the difficulty of proving damages, the multiplicity of 
litigation which would be necessary if the complainant choose to 
assert its rights to recover for each loss, and the embarrassment 
caused by the fact that the possession of all data as to profits 
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would be in the possession of the defendants, are all justifications 
for the intervention of a court of equity in this case. 

A somewhat similar situation arose in the Standard Fashion Co. 
vs. Siegel-Cooper Co. and Butterick Publishing Co., 157 N. Y. 60, 
51 N. E. 408, 43 L. R. A. 854, 68 Am. St. Rep. 749. There a 
demurrer to a complaint was interposed. The Siegel-Cooper Com- 
pany had agreed to sell the Standard patterns, and Standard 
fashion publications of the plaintiff for two years, and had con- 
tract not to sell on its premises any other make of paper 
patterns. The Butterick Publishing Company, a rival of the 
plaintiff, had persuaded the Siegel-Cooper Company to contract 
with it and to break its contract with the plaintiff. The New York 
Court of Appeals there said, per Vann, J., in an opinion over- 
ruling the demurrer :— 

“Contracts which require the performance of varied and con- 
tinuous acts, or the exercise of special skill, taste, and judgment, 
will not, as a general rule, be enforced by courts of equity, because 
the execution of the decree would require such constant super- 
intendence as to make judicial control a matter of extreme diffi- 
culty. * * * But, even if, upon a trial of the action, specific 
performance of the contract in its entirety were refused as im- 
practicable, still the bill should be retained as one permitting an 
injunction, in the sound discretion of the court, to restrain the de- 
fendants from violating the negative and severable covenant of the 
Siegel-Cooper Company that it would not ‘sell or allow to be sold 
on its premises during the duration of this (the) contract any 
other make of paper patterns’ than those of the plaintiff.” 

The court went on to say that the complaint set forth a situation 
where specific performance might be granted, but that it was a 
matter of judicial discretion for the court after hearing the tes- 
timony whether the contract between the parties might involve 
such a complication of details and multiplicity of court orders 
that specific performance ought not as a matter of discretion to be 
enforced. 


This case considerably resembles a case of unfair competition. 
The complainant entered into business arrangements with the 
Guaranty Securities Corporation involving all the automobile in- 
surance of the latter for three years. A competitor in business, 
doubtless by offering more satisfactory terms, is securing this 
business and inducing the breach of the contract with the com- 
plainant. I think the injunction prayed for should be granted 
provided the insurance contract is not at an end. 

[4,5] The contract of insurance appears to have been made in 
Ohio. By section 9577 of the Consolidated Code of Ohio it is 
provided that :— 

“A fire insurance company doing business under the laws of 
this state which issue policies of insurance covering property 
located herein, and on such policies receives from the persons in- 
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sured either cash payments of premium, or notes subject to assess- 
ment for payment of losses, or notes for the installments of pre- 
mium, shall be required to insert in every policy so issued an 
obligation to cancel it, upon the written request of the person in- 
sured on conditions as provided in the next following five 
sections.” 

The complainant when writing insurance in Ohio was un- 
doubtedly bound by the provisions of the Ohio law affecting the 
public policy of that state, and it is urged by counsel for defendant 
that the foregoing provisions of the Ohio law make every policy 
of insurance where that law applies subject to cancellation. If 
this is so, I have little doubt that the attempt of the parties to 
waive the provisions of the policies relating to cancellation for the 
alleged consideration of the reduced premium provided for in the 
contract was inoperative. I do not find, however, in the provisior 
of the Ohio statute above quoted any attempt to lay down a 
general policy as to contracts made in Ohio even by Ohio cor- 
porations. The clause quoted apparently limits the requirements 
of a cancellation clause to policies covering property located in 
Ohio. 

[6] I have examined the statutes of Connecticut, where the 
complainant was incorporated, and find that the standard form of 
policy, which contains a cancellation clause and must be used 
under the Connecticut laws, may contain upon separate slips or 
riders to be attached to the policy provisions adding to or modify-- 
ing those contained in the policy. Section 3497, Connecticut Gen- 
eral Statutes. 

The waiver by agreement of the parties of the provision of 
cancellation would therefore seem to have been good under the: 
Connecticut law. 

[7] There is a provision in the New York statute which is con- 
tained in section 122 of the Insurance Law and reads as follows :— 

‘“‘Any corporation, person, company or association transacting 
the business of fire insurance in this state. shall cancel any policy 
of insurance upon the request of the insured or his legal represen- 
tatives, and shall return to him or to such representative the 
amount of premium paid, less the customary short rate premium 
for the expired time of the full term for which the policy has been 
issued or renewed, notwithstanding anything in the policy to the 
contrary.” 

I do not see that this section affects the provision waiving a 
cancellation clause, although it would doubtless render policies 
written upon New York business capable of cancellation at the 
instance of the insured. 

Under all the circumstances, I think a preliminary injunction: 
should be granted upon the filing of a bond to be fixed in the 
order. 
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SUPREME COURT OF FLORIDA. 


Jackson County. 


PALATINE INSURANCE COMPANY, Inc., Plaintiff in Error, 
vs. 


J. M. WHITFIELD, Defendant in Error.* 


STATEMENT. 

On May 17, 1915, defendant in error brought suit in the Cir- 
cuit Court of Jackson County against the Palatine Insurance 
Company. 

The declaration is in the statutory form on a fire insurance 
policy. 

The defendant filed eight pleas. 

The first plea charges a breach of what is known as the “iron 
safe” clause, in that plaintiff did not take inventories as pro- 
vided for in the policy. 

The second plea charges violation of “iron safe” clause, in that 
plaintiff did not keeep books, and did not produce the books for 
inspection of defendant, as required by the policy. 

The third plea charges that plaintiff took out additional insur- 
ance without securing the agreement of the defendant and having 
same indorsed on the policy. 

The fourth plea charges that plaintiff used gasoline on the 
premises where the property was insured, and no agreement of 
the defendant for him to do so was indorsed on the policy. 

The fifth plea is to the same effect, except that it charges that 
plaintiff generated illuminating gas or vapor adjacent to the 
building described in the policy, and no agreement of the de- 
fendant for him to do so was indorsed in the policy. 

The seventh plea charges that plaintiff did not give notice and 
furnish proofs of his loss within sixty days from the date of the 
- fire. 

The eighth plea is a traverse of the damages alleged. 

The plaintiff filed replication to all but the eighth plea. 

The replication to the first and second pleas in substance sets up 
that the defendant sent an adjuster to Malone to investigate the 
origin and extent of the fire, to whom plaintiff produced eviden- 
tiary data, invoices and books of account that were kept by the 
plaintiff in the usual course of business, which were accepted and 
used by the company’s adjuster without objection, and thereafter 
before the institution of this suit offered plaintiff $488 for his 
loss on merchandise, and $312 for loss on furniture and fixtures, 
and did not deny the company’s liability, nor object that the 


* Decision rendered, January, 1917. From a certified copy. 
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provisions of the policy had not been complied with, and thereby 
waived the defense sought to be made by these pleas. 

The replication to the third plea in substance sets up that the 
same agent who issued and delivered the policy sued on, pro- 
cured the additional insurance mentioned in this plea, with knowl- 
edge at the time that the policy sued on was then in force, and 
delivered to him the policy for such additional insurance, and 
consented to same and waived indorsement of same on the policy. 
That after the fire the company sent an adjuster to Malone to 
investigate the origin of the fire, the nature and extent of plain- 
tiff’s loss, and the defendant company’s liability therefor, and 
thereafter offered to pay plaintiff $488 in settlement of 
plaintiff's loss on his stock of merchandise, and did not deny its 
liability under the policy, and that the defense sought to be set 
up by this plea was thereby waived. 

The replication to the fourth, fifth and sixth pleas in substance 
sets up that the property insured was situated in the plaintif{’s. 
drug store and was lighted by artificial gas generated in a tank 
outside the building, that the lighting apparatus was standard in 
design and installation, of a type approved by the Nationa! Board 
of Fire Underwriters, and permitted without extra charge by all 
fire companies writing business in the town of Malone, Fla., 
including the defendant, and that its use was known or should 
have been known by the defendant at the time of delivering the 
policy and accepting the premium therefor; that no gasoline was 
used, allowed or generated in the store in which the insured arti- 
cles were kept, or adjacent thereto, except the gasoline so used 
and allowed. 

The replication to the seventh plea sets up that within sixty 
days after the fire the insurance company’s adjuster came to 
Malone, and after investigation, and with full knowledge of the 
facts alleged in this plea, offered to pay the plaintiff $800 in set- 
uement of the liability, and did not then or at any time prior to 
the institution of the suit make any objection to paying the loss 
on the grounds set forth in this plea. 

The defendant filed rejoinder to plaintiff’s replication to the 
defendant’s first, second, third and seventh pleas, and also filed 
demurrer thereto upon the grounds that they are vague, indefinite, 
uncertain and insufficient; that the facts set up in the replication 
to the first and second pleas are insufficient to constitue a waiver ; 
that an offer of compromise is insufficient as a waiver of the iron 
safe clause; that the facts set up in replication to third plea are 
not sufficient to constitute a waiver; that the replication fails to 
allege that the agent received knowledge of the additional insur- 
ance while acting as agent of the defendant, or within the scope 
of his authority as such agent; and that the replication sets up 
two distinct matters by way of reply. The demurrer to the repli- 
cation was overruled. The defendant for rejoinder sets up that 
before the insurance company’s adjuster made any investigation 
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of the loss, the plaintiff entered into an agreement in writing with 
the insurance company that any action or investigation on the 
part of the adjuster relates to the claim of plaintiff for loss or 
damage, should not be a waiver of any of the conditions or re- 
quirements of the insurance policy. 


To this rejoinder the plaintiff demurred on the ground that it 
is vague, indefinite, uncertain and insufficient; that it is not al- 
leged that there was any consideration for the nonwaiver agree- 
ment; that it is not alleged that the nonwaiver agreement was 
entered into without notice on the part of defendant of the ex- 
istence of the facts constituting a forfeiture of the policy; that 
the nonwaiver agreement is simply declaratory of the nonwaiver 
stipulation contained in the policy, and does not constitute a 
bar to the waiver created by defendant’s adjuster proceeding to 
investigate the loss, and requiring plaintiff to submit proofs as to 
plaintiff’s loss, and defendant’s liability. The demurrer to the 
rejoinder being sustained, and the defendant having joined issue 
on the plaintiff’s replication to the defendant’s pleas, the case 
proceeded to trial, and resulted in a verdict and judgment for the 
plaintiff for $2,000 with interest, and $25 and 10 per cent for 
attorney’s fees. A motion for a new trial having been denied by 
the trial judge, writ of error was sued out to this court. 

There are nine assignments of error, as follows :— 

“1. The court erred in overruling defendant’s demurrer to 
plaintiff's replication. 

“2. The court erred in sustaining plaintiff’s demurrer to de- 
iendant’s rejoinder. 

“3 The court erred in admitting in evidence the two pages of 
the inventory amounting to $78.92 and $98.25, being various 
articles of jewelry. 

“4. The court erred in overruling defendant’s motion to strike 
out the item of ‘microscope, $100,’ from plaintiff’s inventory in 
evidence. 

“5. The court erred in admitting in evidence the letter dated 
April 10, 1915, signed by J. T. Dargan, Jr., addressed to Whit- 
field & Thomas, and in overruling defendant’s objection to said 
letter. 

“6. The court erred in overruling defendant’s motion for new 
trial. 

“7. The court erred in overruling and refusing to give the 
second special instruction requested by the defendant. 

“8. ‘The court erred in refusing to give the seventh special in- 
struction requested by the defendant. 

“9. The court erred in refusing to give the ninth special instruc- 
tion requested by defendant.” 


BrowngE, C. J. (after stating the facts). 
We are met at the outset with a proposition which is presented 
for the first time in the brief of the defendant in error. It is 
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contended that this court cannot consider any assignment which 
depends upon the bill of exceptions for support, for the reason 
that no assignment of errors is made a part of the bill of excep- 
tions, nor does the bill purport to be predicated upon any as- 
signment of errors, and Special Rule 1 of the court is invoked in 
support of the contention that the bill of exceptions is a nullity. 

It appears from the record that at the time of filing the bill 
of exceptions the plaintiff in error filed his complete assignment 
of errors and both appear in the transcript of the record, al- 
though the record does not say that at the time the plaintiff in 
error presened his bill of exceptions to the Circuit Judge he also 
presented to him his assignment of errors. 

In Thomas Bros. Co. vs. Price & Watson, 56 Fla., 694, 48 
South. Rep. 17, the question here raised in the brief was squarely 
presented by a motion to strike the bill of exceptions and to dis- 
miss the writ of error, and this court said :— 

“In this case it does not affirmatively appear from the tran- 
script that no assignment of errors was in fact presented to the 
judge with the bill of exceptions; and as the court should refuse 
to settle the bill of exceptions when no assignment of errors is 
presented therewith, it must be assumed, in the absence of an 
affirmative showing to the contrary, that an assignment of errors 
was presented to the judge with the bill of exceptions, at least 
where as in this case no exception was taken to the settlement 
of the bill of exceptions on the ground that no assignment of 
errors had been presented as required by the rule. 

“The mere fact that the bill of exceptions duly authenticated 
contains no assignment of errors, is not conclusive that none was 
presented to the judge, even though the rule directs that the as- 
signment of errors presented with the bill of exceptions shall be 
made a part thereof. 

“The rule does not require that the transcript shall show the 
service of a copy of the assignment of errors on the defendant 
in error, and the directions to the clerk in this case does not de- 
mand it. 

“The ground of the motion that no copy of the assignment of 
errors was served on the defendants in error is not self support- 
ing and no evidence to sustain it is presented here. There is 
nothing to show that the bill of exceptions was not made up in 
pursuance of an assignment of errors presented to the judge.” 

This seems to dispose of the contention of the defendant in 
error on this point. 

The first assignment of error relates to the overruling of the 
defendant’s demurrer to the plaintiff’s replication to the first and 
second pleas, which set up a breach of the iron safe clause. 
Allegations in the replications are admitted by the demurrer to 
be true, and even without the allegation of the offer of the ad- 
juster to pay $800 in settlement of the claim, the other allegations 
state a sufficient compliance with the iron safe clause of the policy, 
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to put the parties to their proofs. The replication states that on 
the request of the “adjuster” plaintiff “personally. produced evi- 
dentiary data, invoices and books of account that were kept by 
the plaintiff in the usual course of business, from which the 
amounts and value of said stock of merchandise at the time of 
the fire could be reasonably ascertained.” ‘The agreement in the 
policy which is known as the iron safe clause requires that the 
insured “will take a complete inventory of stock on hand at 
least once in each calendar year” and “will keep a set of books, 
which shall clearly and plainly present a complete record of 
business transacted, including all purchases, sales and shipments, 
both for cash and credit” and “will keep such books and inventory 
* * * securely locked in a fireproof safe at night, and at all 
times when the building mentioned in the policy is not open for 
business, or failing in this, the insured will keep such books and 
inventories in some place not exposed to a fire which would de- 
stroy the aforesaid building.” It is immaterial whether he kept 
the inventories and books in a fireproof safe, or not, if he could 
produce them when demanded, and the replication avers that 
upon request of the insurance company’s adjuster the insured 
personally produced evidentiary data, invoices and books of 
account that were kept by him in the usual course of business, 
from which the amount and value of said stock of merchandise 
at the time of the fire could be reasonably ascertained. It seems 
to us that this is all the insurance company had a right to require, 
and there is no error in this ruling of the lower court. In con- 
struing a similar clause in an insurance policy, the Supreme Court 
of the United States said :— 

“Turning now to the words of the policies in suit, what is the 
better and more reasonable interpretation of those provisions so 
far as they relate to the issues in this case? The covenant and 
agreement, ‘to keep a set of books, showing a complete record of 
business transacted, including all purchases and sales, both for 
cash and credit, together with the last inventory of said business,’ 
should not be interpreted to mean such books as would be kept 
by an expert bookkeeper or accountant in a large business house 
in a great city. That provision is satisfied if the books kept were 
such as would fairly show, to a man of ordinary intelligence, ‘all 
purchases and sales, both for cash and credit.’ There is no rea- 
son to suppose that the books of the plaintiff did not meet such 
a requirement. 


“That of which the company most complains is that the in- 
sured did not produce the last inventory of their business, and 
remove the books and inventory from the fireproof safe in which 
they had been placed the night of the fire. It will be observed 
that the insured had the right to keep the books and inventory 
either in a fireproof safe or in some secure place not exposed to 
a fire that would destroy the house in which their business was 
conducted. But was it intended by the parties that the policy 
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should become void unless the fireproof safe was one that was 
absolutely sufficient against every fire that might occur? We think 
not. If the safe was such as was commonly used, and such as, 
in the judgment of prudent men in the locality of the property 
insured, was sufficient, that was enough within the fair meaning 
of words of the policy. It cannot be supposed that more was 
intended. If the company contemplated the use of a safe perfect 
in all respects and capable of withstanding any fire however ex- 
tensive and fierce, it should have used words expressing that 
thought.” Liverpool & London & Globe Ins. Co. vs. Kearney, 
180 U. S. 132, 21 Sup. Ct. Rep. 326. 

The second assignment is based on the court sustaining the de- 
murrer to the defendant’s rejoinder which sets up a nonwaiver 
agreement as an avoidance of the replication dealing with the 
acts of the adjuster. 

It seems that an adjuster of the Palatine Insurance Company 
went to the scene of the fire shortly after it occurred for the 
purpose of investigating and adjusting the loss; that before he 
began his work he had information about the gas generating ma- 
chines; he obtained and made a memorandum of the address 
of the manufacturers, and proceeded with the adjustment with- 
out making any objection about its use by the plaintiff. He 
took the plaintiff's books of account, was furnished with dupli- 
cate invoices of goods bought since the last inventory; he spent 
part of two days in making the investigation, and before leaving 
he stated in reply to a question about plaintiff getting his money, 
that they were so crowded with business and had had so many 
fires, it would take full time. He did not tell the plaintiff that 
his policy had been forfeited. He made a very thorough in- 
vestigation and was afforded every facility by the insured to as- 
certain the facts, and at no time during the part of the two days 
that he was in Malone investigating and adjusting the loss did 
he disclaim liability under the policy. 

On April 30, 1915, Mr. J. T. Dargan, Jr., on behalf of the 
Palatine Insurance Company and other companies which he rep- 
resented, wrote to the plaintiff that he had just received definite 
instructions from the various companies interested in the loss, 
and offered to pay 40 per cent of the respective policies in full 
settlement of his claim. They did not then deny liability, but 
merely stated that the offer was made in spirit of compromise 
“without either admitting or denying liability under the policy.” 
This all goes to show that at no time before the institution of 
this suit did the insurance company treat the policy as void, and 
it ought not to be heard to make that contention now. If an in- 
surance company intends to stand on a forfeiture clause of its 
policy, it should so inform the insured as soon as practicable after 
it ascertains the facts upon which it bases its claim of forfeiture.’ 
In this case, after more than two months had elapsed, and after a 
full investigation and adjustment of the loss, and the insurance 
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company had been acquainted with the result of its adjuster’s 
investigation, they were not only silent about any claim of for- 
feiture, but sought to lull the insured to sleep by writing him that 
they neither admitted nor denied liability under the policy. 

It seems to be settled in this state that notwithstanding the 
strong language used in an insurance policy to the effect that a 
violation of certain clauses therein will cause it to “become null 
and void,” the policy is not void, but voidable, and that a for- 
feiture clause may be waived by the insurance company; and 
such waiver may be established by the acts and statements of the 
representatives of the insurance company. Tillis vs. Liverpool 
& L. & G. Ins. Co., 46 Fla., 268, 35 South. Rep. 171; Eagle Fire 
Ins. Co. vs. Lewallen, 56 Fla., 246, 47 South. Rep.‘947; Cale- 
donian Ins. Co. vs. Smith, 65 Fla., 429, 62 South. Rep. 595. 

It appears from the testimony that after having knowledge of 
the facts which might have constituted a forfeiture, the company 
proceeded to adjust the loss, and after its completion and after 
consultation with the company its representative offered to pay 
the insured $688 for his loss on the stock of merchandise 
and $312 for his loss on store furniture and fixtures. Both of 
these items were embraced in the policy sued on. The amount 
on the former was $1,220, and on the latter $780. It is true 
that in the written offer of settlement, they state that the 
same is made “in a spirit of compromise,” but the fact that they 
make an offer to pay 40 per cent of the amount of the policies, 
after a full investigation and adjudication of the loss, amounts to 
a waiver of any rights to a forfeiture, and shows that the com- 
promise they propose is in relation to what they think may be 
due, and not in compromise of any of the matters out of which 
a forfeiture could be claimed. As was said in Tillis vs. Liverpool 
& L. & G. Ins. Co., supra: “If these acts do not constitute an 
express waiver, they could only have been done by virtue of the 
obligation of a valid policy, and therefore the company knowing 
of the forfeiture, by such act waived it, and are bound by such 
waiver. A nonwaiver agreement may itself be waived.” Penn- 
sylvania Fire Ins. Co. vs. Draper, 187 Ala., 103, 65 South. Rep. 
923; Tillis vs. Liverpool & L. & G. Ins. Co., 46 Fla. 268, 35 
South. Rep. 171; Eagle Fire Co. vs. Lewallen, 56 Fla. 246, 47 
South. Rep. 947; Pennsylvania Fire Ins. Co. vs. Hughes, 108 
Fed. Rep. 497, 47 C. C. A. 459. In the latter case the court in 
discussing a nonwaiver agreement, said: “Like the forfeiture 
provisions of the policy, above referred to, if not more strictly, 
the language of this agreement should be construed strongly 
against the company, and liberally in favor of the accused.” 

The third and fourth assignments raise the question whether 
jewelry and a microscope of the aggregate value of $277.17 were 
covered by the policy. The clause in the policy reads: “$1,220 
on stock of merchandise consisting chiefly of drugs and such 
other merchandise, not more hazardous, usual to trade.” It is 
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not necessary for us to decide whether or not these articles are 
such as are usual to a general drug store, because there is no 
provision in the policy limiting the nature of merchandise to 
such articles as are usual to the drug, or any other trade. The 
words “and such other merchandise not more hazardous, usual 
to trade,” are printed, and there is a blank space before the word 
“trade” in which, if the insurance company had desired to limit 
their liability for loss to drugs strictly, or to any other class of 
goods, they could have inserted the words of limitation. They 
did not do this, and under the policy the plaintiff could carry any 
article of merchandise usual “to trade.” The plaintiff in error 
cannot complain that this construction is too technical, because 
in asking to have these articles excluded from those. for the loss 
of which he would be liable, he is asking this court to be techni- 
cal and construe the contract strictly against the insured, so as 
not to cover liability for loss of anything not peculiarly appertain- 
ing to the drug trade. In effect, he asks us first to construe the 
contract liberally in his favor, and infer that the “drug trade” 
was meant, and having done this, then to construe it strictly in 
his favor and exclude liability for anything not unquestionably 
included in that term. Such a construction would reverse the 
well settled rules of this and other states, that “the provisions of 
a policy limiting or avoiding liability, are strictly construed 
against the insurer and liberally in favor of the insured.” 
L’Engle vs. Scottish Union & National Fire Ins. Co., 48 Fla. 82, 
37 South. Rep. 462; Caledonian Ins. Co. vs. Smith, 65 Fla. 429, 
62 South. Rep. 595; Queen Ins. Co. vs. Young, 86 Ala. 424, 5 
South. Rep. 116; Leventhal vs. Home Ins. Co., 112, Ala. 108, 20 
South. Rep. 419. As there is no question that jewelry and a 
microscope are articles usual to trade, and the policy containing 
no words of limitation as to the kind of trade, we find no error 
in the ruling of the court in admitting evidence in relation to the 
loss of these articles. 

The fifth assignment relates to the admission in evidence of a 
letter dated April 10th, signed by J. ‘T. Dargan, Jr., addressed to 
Whitfield and Thomas upon the grounds that the proposition 
contained in the letter was merely an offer of compromise. We 
have already covered that contention. The introduction of the 
letter, however, was objected to upon the further grounds that it 
“related to a policy other than the policy in suit.” This letter 
was from J. T. Dargan, Jr., who signed it as adjuster. It is dated 
from “Southern Adjustment Bureau, Jacksonville, Fla., Office, 
April 10, 1915.” The testimony shows that Mr. Dargan was one 
of the parties who went to Malone shortly after the fire and 
spent part of two days investigating and adjusting the loss. It 
is true he says in this letter that the facts and circumstances of 
the claim have been duly submitted to the “British America As- 
surance Company” and no mention is made of the Palatine In- 
surance Company, the defendant below, but there was introduced 
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in evidence another letter with same heading, and from the same 
party, dated April 30, 1915, with the caption “Re Claim—Stock 
drugs, store furniture and fixtures and soda fount, Malone Fla., 
Fire February 23, 1915, Connecticut Policy No. 1006, New York 
Underwriters’ Policy No. 20400 and Palatine Policy No. 50067,” 
which says that “the Connecticut Fire Insurance Company, the 
New York Underwriters’ Agency, and the Palatine Insurance 
Company are willing, in a spirit of compromise, though neither 
admitting nor denying liability under their several policies above 
mentioned and more particularly reserving all rights and de- 
fenses which they may have thereunder, to pay in final settle- 
ment 40 per cent of the amounts of their respective policies. 
This, you will note, permits the payment under stock item of 
$680, under furniture and fixtures item of $312, and under item 
covering soda fount of $400.” This letter is in almost the same 
phraseology as the one of April 10th, and contains the same 
offer, and is on the same subject. No objection was made to 
the introduction of this letter, and as there was nothing in the 
letter of April 10th that was not fully covered in the letter of 
April 30th, no harm could come from the introduction of the 
former, and if error was committed by the lower court in per- 
mitting its introduction, it was harmless error, and no ground 
for reversal. 


The sixth assignment relates to the denial of the defendant’s 
motion for a new trial. The third to the eighth grounds of the 
motion relate to the charges of the court, and present a very 
serious question, and if the charge had not been subsequently 
corrected would have been reversible error. The circuit judge 
was very specific in giving these charges; he read the first, sec- 
ond and third pleas in full, but before doing so he charged that 
“the burden of proof is upon the defendant to prove these pleas 
after the plaintiff has proven the contract of the insurance and 
the loss under it; then defendant must prove by a preponderance 
of the evidence these pleas which undertake to set up a for- 
feiture of the contract.” After reading the first, second, third 
and fourth pleas the circuit judge charged in each instance that 
the burden of proof was on the defendant to prove his pleas by 
a preponderance of the evidence. He then charged that there 
were then other pleas similar to the fourth, which there was no 
necessity to read, but to each of them he charged that the burden 
was on the defendant to prove them by a preponderance of the 
evidence. He read the seventh plea to the jury and charged them 
that the burden of proving the plea by a preponderance of the 
evidence rests upon the defendant. Before completing his charge 
the judge corrected the error of these charges in the following 
language: “Gentlemen of the jury, the court desires to correct 
a part of the charge first given you by charging you that the 
burden of proof in this case is upon the plaintiff to prove his 
replications to the pleas of the defendant, and not upon the 





Fire, &c.] Palatine Ins. Co. vs. Whitfield. 737 


defendant to first prove its pleas, because the pleas are practically 
confessed by plaintiff’s replications, and if the plaintiff has 
proved his replications, or any of them, by a preponderance of 
the evidence, then he has successfully avoided the force and 
effect of such pleas to which he has filed and proven his repli- 
cations, and you would find for the plaintiff upon such plea or 
pleas.” 

This court realizes that harm may be done a litigant by a trial 
judge in erroneous charges emphatically and specifically given, 
the effect of which may not be entirely remedied by a correc- 
tion in a few words at the end of the charge, but we think there 
was no such error in this instance as to warrant a reversal upon 
that ground alone. 

The tenth ground of the motion for a new trial is the refusal of 
the trial judge to give the following charge: “I charge you that 
if in this case the adjuster of the insurance company called upon 
the plaintiff for the inventory and the plaintiff, Mr. Whitfield, 
or Mrs. Whitfield acting for him, stated that the inventory was 
lost or destroyed, and failed to produce same, and has never 
produced it for the inspection of the insurance company, and 
then the adjusters merely looked at the ledger entries of the 
plaintiff as to the amount of goods on hand, and did not request 
of plaintiff duplicate bills as to the goods, or put him to other 
expense or trouble, there would be no waiver as to the goods and 
you should find a verdict for the insurance company as to the 
insurance on goods amounting to $1,220.” 

This charge did not fully and correctly state the facts in con- 
nection with this transaction, and was not applicable to them and 
was properly refused. 

The twelfth ground of the motion for a new trial is the re- 
fusal of the trial judge to give the following charge: “There 
would be no waiver of the provision requiring the production 
of the inventory, if the acts done by the defendants’ adjusters, 
relied on as to waiver, were induced by the statements of the 
plaintiff, that the inventory was burned or lost and in fact it 
was not so burned.” The testimony in this case does not sustain 
the inferences and conclusions of fact recited in this charge. 
There is nothing to show that the acts done by the defendants’ 
adjusters were induced by the statements of the plaintiff that the 
inventory was burned. Mr. Whitfield testified: “I did not tell 
Mr. von Hasseln that I didn’t have an inventory at all. No, sir; 
I did not tell him that I had made an inventory but that the in- 
ventory was burned and I couldn’t produce an inventory. I 
told him we couldn’t produce the original invoices. I did not 
show him. the inventory on this book here that I am showing you. 
He wasn’t asking for anything at that time; that was on the 
day when he took—I don’t know what you call it; it was before 
the other fellow was there.” Mr. von Hesseln, the defendants’ 
adjuster, testified: “I visited Malone representing this insurance 
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company shortly after the fire. I saw Mr. Whitfield, the plain- 
tiff here, when I was in Malone. I did not demand production 
of the inventory required by the policy. I asked him if he had it. 
He said he did not have it. I asked him about his books, whether 
or not he had kept his books according to the iron safe clause. 
He said he had—said he had a record of his purchases and his 
sales. He said he did not have the inventory. 

“IT believe I explained to him what I meant by inventory. 
There is only one meaning to an inventory, I asked him if he 
had his last inventory. He did not show me the amount of it 
on his ledger. He showed it to Dargan. Mr. Dargan is an ad- 
juster for this company. He was there for the purpose of in- 
vestigating this loss, the same as I was; we were working to- 
gether. I do not remember the kind of book he showed Mr. 
Dargan; I did not see the book.” 

This is the entire testimony of Mr. von Hasseln. The other 
adjuster, Mr. Dargan, was not called as a witness. There is no 
contention that the plaintiff did not take an inventory as pro- 
vided for in the policy. Mrs. Whitfield and Mr. Whitfield testi- 
fied fully as to the taking of the inventory which was begun about 
the 12th of January, 1915, and ended on the 28th of that month. 
The fire occurred February 23, 1915. The inventory was pro- 
duced in court and exhibited in evidence. We find no error in 
refusing this charge. 

The grounds in the motion for a new trial that the verdict was 
contrary to law, and contrary to the evidence are disposed of in 
the discussion of the other questions raised by the assignments 
of error. 

We find no reversible error in the record, and the judgment of 
the lower court is affirmed. 

Taylor, Shackleford, Whitfield and Ellis, JJ., concur. 


SUPREME COURT OF FLORIDA. 
Jackson CouNTY. 
QUEEN INSURANCE COMPANY, Inc., Plaintiff in Error, 
VS. 
PATTERSON DRUG COMPANY, Defendant in Error* 
BrownfgE, C. J. 


The defendant in error, the plaintiff below, brought suit against 
the Queen Insurance Company of America in the Circuit Court 


* Decision rendered, January, 1917. From a certified copy. 
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of Jackson County upon a fire insurance policy. A trial was had 
on the issues, which resulted in a verdict and judgment for 
plaintiff, and defendant sued out writ of error. The declaration 
is substantially in statutory form, and a copy of the insurance 
policy sued on is attached thereto and made a part of the decla- 
ration. 

Five pleas were filed by the defendant, which are in substance 
as follows: The first plea denies that plaintiff was damaged as 
alleged; the second plea avers that plaintiff did not within sixty 
days render such a statement of the loss and circumstances sur- 
rounding same as required by the policy; the third plea avers. 
that plaintiff “allowed” gasoline on the premises, without an 
agreement permitting it being indorsed on the policy; the fourth 
plea is to the same effect, except that it charges that gasoline was 
“used” on the premises without indorsement of the agreement 
permitting it; the fifth plea avers that plaintiff did not protect 
the property and did not separate the damaged and undamaged 
property, but negligently permitted it to remain unprotected and 
unseparated and in bad order. 

The plaintiff filed eight replications, joining issue on the first 
and fifth pleas, and defending as to the others. A demurrer was 
interposed to the second, third, fourth, fifth, sixth and seventh 
replications, which was sustained as to the fourth replication, 
and overruled as to all the others. 

The first error assigned is based on the court’s overruling this 
demurrer. The plaintiff in error abandons any claim of error in 
this ruling as to all but the sixth and seventh replications. 


The sixth replication in substance admits that the store in which 
the insured articles were kept, was lighted by artificial gas or 
vapor generated from gasoline kept in a tank outside the build- 
ing and more than three feet from any opening in the building, 
and was conducted into the store through pipes connected with a 
gas machine outside the building; and alleges that the lighting 
apparatus was standard in design and installation, of a type ap- 
proved by the National Board of Fire Underwriters and permitted 
without extra charge by all fire insurance companies writing 
business in the town of Malone, Fla., including the defendant; 
that the gasoline kept for sale was outside the building in street 
near premises; that the system of lighting had been in use and 
operated in the building, and gasoline so kept for sale for a period 
of three years or more before the policy was issued and was 
apparent to anyone, including the defendant’s agent and subagent 
inspecting the builidng; all of which was known and should 
have been known to defendant at the time of delivering the 
policy and accepting the premium for same; that the policy was 
issued upon the verbal application of plaintiff and no question 
was asked, nor representations made as to the existence or non- 
existence of the lighting system, or keeping gasoline, and no 
notice was given the plaintiff that the continued used of said 
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lighting system or keeping of gasoline would render the policy 
void; that the gasoline used and allowed on the premises was 
gasoline allowed and permitted by the fire insurance companies, 
including the defendant, without extra charge; that the adjuster 
sent by defendant to Malone to investigate the origin and extent 
of the fire and all matters alleged in the pleas, with full knowledge 
of matters and things set forth in the pleas, never raised any 
question as to any of the matters set forth in either of said pleas 
as being prohibited, nor has defendant with full knowledge of 
the alleged use of gasoline ever in any manner protested against 
such use, or as being prohibited by the terms of the policy before 
the suit was brought; the plea concludes with the allegation that 
the matters set up in the third and fourth pleas, if they ever ex- 
isted, were before this suit waived by the defendant. 

The waiver contended for by this replication is based upon two 
sets of acts—the one, those of the agent who procured the policy 
and who had knowledge of the use of gasoline before and at the 
time he procured and delivered the policy, and the other the non- 
action or passiveness of the adjuster who went to Malone after 
the fire. The plaintiff in error attacks the ruling of the court 
for overruling his demurrer to this replication because mere 
passiveness on the part of the insurance company or its adjuster 
is not enough. It is true that this court quoted from Titus vs. 
Glens Falls Ins. Co., 81 N. Y. 410, to the effect that “a waiver 
cannot be inferred from its mere silence,” but mere passiveness 
may be sufficient under certain circumstances to amount to a 
waiver. 

It is not necessary, however, to determine whether or not the 
passiveness of the adjuster in this case amounts to a waiver, be- 
cause the other averments in the replication show acts of the 
agent of the insurance company which clearly do so. Further, 
the plaintiff in error admits, that “if the agent of the defendant 
saw the gas machine before the policy was written, such fact 
would tend strongly to support the claim of waiver.” The 
knowledge of the agent of the facts set forth in this replication 
was the knowledge of the insurance company, and when it de- 
livered the policy to the insured with full knowledge of these 
conditions it consented to the continued use of gasoline outside 
the building for generating an illuminating gas or vapor for use 
in the building, and also for the continued sale by the insured of 
gasoline which was kept in a tank outside the building and more 
than three feet away from it. The demurrer to this replication 
was properly overruled. 

It is contended that the demurrer to the seventh replication 
should have been sustained because it is a mere affirmation that 
the plaintiff did the things which defendant says in his fifth plea 
he did not do. 

Whether this is so or not, no harm was done the defendant by 
the court refusing to sustain the demurrer to the replication upon 
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that ground alone. It may have been bad pleading, but we are 
not prepared to say that bad pleading which works no harm is 
reversible error. ‘Further than this, the plaintiff joined issue on 
the third plea. The’ demurrer to this replication was properly 
overruled. 

The defendant filed a rejoinder to the plaintiff’s second, third, 
fourth, fifth, sixth and seventh replication, in which he avers 
substantially that before defendant made any investigation of the 
loss, and took any documents or data or other matter set up in 
the fourth replication, the plaintiff and defendant entered into an 
agreement and stipulated in writing in substance and to the 
effect that any action taken by defendant, or request made, or 
information received in and while investigating and ascertaining 
the cause of the fire, the amount of the loss, or damage or other 
matter relative to plaintiff’s claim, should not change, waive or 
validate or forfeit any of the terms, conditions or requirements 
of the policy sued on; that the agreement further stipulated that 
it was the intention of the plaintiff and defendant to permit an 
investigation of plaintiff’s claim and a determination of the 
amount of the loss or damage without prejudice of any right or 
defense which defendant might have; and that a copy of the 
agreement was attached and made a part of the rejoinder. To 
this rejoinder, plaintiff filed the following demurrer :— 

“1. Said rejoinder is vague, indefinite, uncertain and does not 
sufficiently set forth facts which in law will avoid the allegations 
of said replication. 

“2. A copy of said nonwaiver agreement is not attached to 
said rejoinder nor does said rejoinder purport to give all the terms 
and stipulations of said agreement. 

“3. The rejoinder does not allege any consideration of the said 
alleged nonwaiver agreement. 

“4. It is not alleged that said nonwaiver agreement was entered 
into without notice‘on the part of the defendant and its agents of 
the existence of the facts constituting the forfeiture of said policy 
as alleged in defendant’s said plea of rejoinder. 

“5. That said nonwaiver in said rejoinder is simply declaratory 
of the nonwaiver stipulation already contained in said policy, and 
does not constitute a bar to the waiver created by the defendant’s 
adjuster proceeding to investigate said loss with a view to ad- 
justment, and take proofs, and requiring the plaintiff to sub- 
mit proofs, touching plaintiff’s alleged loss, the liability of the 
defendant therefor, and the amount of damages thereby.” 

The circuit judge sustained this demurrer, and his ruling is 
made the basis of the second assignment of error. We find no 
error in this ruling. The matters stated in the rejoinder, in 
substance, amounted to a repetition of the nonwaiver stipulation 
contained in the policy; there was no consideration moving the 
plaintiff to enter into this new agreement; the nonwaiver agree- 
ment is not attached to the rejoinder, and it does not purport to 
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give all the terms and stipulations of the agreement. As a non- 
waiver agreement may itself be waived by the same acts and 
doings of the insurance company’s adjuster or representative, 
and by such transactions with the assured as would amount to a 
waiver of the forfeiture clause of the policy, we cannot see that 
this agreement would have afforded the defendant any defense 
which he did not have on the issues presented by the interior 
pleadings. As to nonwaiver agreement itself being waived, 
see Pennsylvania Fire Ins. Co. vs. Draper, 187 Ala. 103, 65 South. 
Rep. 923; Tillis vs. Liverpool & L. & G. Ins. Co., 46 Fla. 268, 
35 South. Rep. 171; Eagle Fire Ins. Co. vs. Lewallen, 56 Fla. 
246, 47 South. Rep. 947; Pennsylvania Fire Ins. Co. vs. Hughes, 
108 Fed. Rep. 497, 47 C. C. A. 459. 


In the case of Corsan vs. Anchor Mut. Fire Ins. Co., 113 Iowa 
641, 85 N. W. Rep. 806, the court said: “Appellant contends, 
however, that by signing what is called a ‘nonwaiver agreement’ 
the insured cut himself off from relying on these acts of the ad- 
juster as constituting a waiver of the forfeiture. It appears that 
the adjuster, after having acquired knowledge of how the books 
had been kept, insisted that before he would proceed with the 
adjustment of the loss the insured should sign this agreement, 
by which it was stipulated that ‘nothing said adjuster may do or 
say or write shall in any way be construed as waiving any of 
the rights or defense of said company, or any conditions of re- 
quirements of said policy as to proofs of loss or otherwise.’ 
With reference to the forfeiture in question, it seems to us that 
this agreement was wholly immaterial. The adjuster must be 
presumed to have had the power to waive a forfeiture. Brown 
vs. Insurance Co., 74 Iowa 428, 38 N. W. 135; Ruthven vs. In- 
surance Co., 102 Iowa 550, 560, 71 N. W. Rep. 574; Brock vs. 
Insurance Co., 106 Iowa 30, 75 N. W. Rep. 683. He did not 
proceed to adjust the loss, and required the insured to furnish 
proofs, including the procurement of the duplicate invoices, not- 
withstanding his knowledge of the facts amounting to a for- 
feiture. The nonwaiver clause was in itself a part of the ad- 
justment. It had nothing to do with the fact of forfeiture, and 
was entered into with knowledge of that fact. The adjuster 
could not by his own stipulation deprive himself of the power to 
waive this forfeiture; nor could he, for that matter, deprive him- 
self of the power to waive his own stipulation for nonwaiver. It 
is well settled that even the stipulations of a policy to the effect 
that they shall not be waived except in writing may themselves 
be waived by an officer or agent having authority. Viele vs. In- 
surance Co., 26 Iowa 9, 59.” 

We quote approvingly from the opinion of Granger, J., in the 
case of Antes, Gain & Co., vs. Western Assurance Co., 84 Iowa 
355, 51 N. W. Rep. 7: “Where a company with full knowledge 
of the facts out of which the forfeiture arose, by its acts recog- 
nized the policy as a valid and subsisting contract, and induced 
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the plaintiff to act in that belief and to incur trouble and expense, 
such action would be a waiver of the condition under which the 
forfeiture arose.” 

The third, fourth and fifth assignments relate to questions 
propounded to N. B. Solomon, a witness for the plaintiff. Solo- 
mon was cashier of the Bank of Malone and was also engaged in 
writing fire insurance. He placed the policy sued on through 
W. H. Milton, who wrote the insurance; he delivered the policy 
to plaintiff, who paid him the premium, which he sent to Mr. 
Milton, less his brokerage. He says at the time and before this 
policy was written, he knew the place of business of the plaintiff,. 
and was familiar with the store, its contents and what was inside 
of it, and so on; that the property was across the street from his 
place of business, and he went over there quite often. Five 
questions were propounded to him which were objected to by 
defendant on the ground that the witness was not the agent of 
the defendant and his knowledge would not bind him, but he was. 
permitted to answer them, and upon this the errors in these as- 
signments are predicated. The answers of the witness were very 
full and clear that he had knowledge of the lighting system used 
by plaintiff, that he knew he sold gasoline which he kept outside 
the building, and that he had never seen in the published tariffs. 
of the insurance companies any extra charge for permitting the 
lighting system used by the plaintiff, or for the sale of gasoline 
outside the building, and he did not think a permit was required 
for these things. 

The question raised by these assignments is, was there such a - 
relation between this witness and the insurance company as. 
would bind the company by his acts? The testimony was very 
material, for it went to show the knowledge of the defendant at 
and before it issued its policy, of the facts upon which it relies 
for a forfeiture, whereby the plaintiff claims the insurance com- 
pany waived its right thereto. 


Section 2765, General Statutes of Florida, 1906, provides: 
“Any person or firm in this state, who receives or receipts for any 
money on account of or for any contract of insurance made by 
him or them, or for such insurance company, association, firm or 
individual, aforesaid, or who receives or receipts for money from 
other persons to be transmitted to any such company, association, 
firm or individual, aforesaid, for a policy of insurance, or any 
renewal thereof, although such policy of insurance is not signed by 
him or them, as agent or representative of such company, associa- 
tion, firm or individual, or who in anywise directly or indirectly 
makes or causes to be made, any contract or insurance for or on 
account of such insurance company, association, firm or indi- 
vidual, shall be deemed to all intents and purposes an agent or 
representative of such company, association, firm or individual.” 
Chap. 1863, Acts of 1872, Sec. 7. Amended by Chap. 4380, Acts 
of 1895, Sec. 7. ; 
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Section 2777, General Statutes, 1906, provides: “Any person 
who solicits insurance and procures applications therefor shall be 
held to be agent of the party issuing a policy upon said application, 
anything i in the application or policy to the contrary notwithstand- 
ing.’ Chap. 4677, Acts of 1899, Sec. 3. 

Under these provisions of our law the witness Solomon was 
unquestionably the agent of the Queen Insurance Company in so 
far as this policy is concerned. 

Texas has a statute of similar effect to ours. It provides: 
“Any person who solicits insurance on behalf of any insurance 
company, whether incorporated under the laws of this or any 
other state or foreign government, or who takes or transmits 
other than for himself any application for insurance or any policy 
of insurance to or from such company, or who advertises or 
otherwise gives notice that he will receive or transmit the same, 
or who shall receive or deliver a policy of insurance of any such 
company, or who shall examine or inspect any risk, or receive, 
or -collect, or transmit any premium of insurance, or make or 
forward any diagram of any building or buildings, or do or 
perform any other act or thing in the making or consummating of 
any contract of insurance for or with any such insurance com- 
pany other than for himself, or who shall examine into, or ad- 
just or aid in adjusting any loss for or on behalf of any such in- 
surance company, whether any of such acts shall be done at the 
instance or request, or by the employment of such insurance com- 
pany, or of or by any broker or other person, shall be held to be 
the agent of the company for which the act is done, or the risk 
is taken, as far as relates to all the liabilities, duties, requirements 
and penalties set forth in the chapter.” Art. 3093, Rev. Stats. of 
Texas, 1895. 

In passing on this statute the Supreme Court of Texas said: 
“The insurance on the building was solicited and effected by one 
Lee Lacy who, the testimony tends to show, was informed and 
knew of certain incumbrances on the property when he procured 
its insurance; and the court charged the jury ‘that if, from the 
evidence, they should believe that Lee Lacy, at the time he pro- 
cured thé insurance to be written, knew of such incumbrances, 
to return a verdict for the full amount of the policy.’ This charge 
is assigned as error upon the ground that it assumes Lee Lacy 
was the agent of the company, and the evidence shows that he 
was a mere insurance broker, and his knowledge could not and 
did not bind the insurance company. Lacy may have been tech- 
nically merely an insurance broker, yet the fact that he solicited 
the insurance on behalf of appellant company requires him to be 
held its agent.” 

In a Dakota case for the loss by fire of a hotel in Crescent City, 
Fla., our statute of 1872, before its amendment in 1895, was 
offered in evidence and its provisions invoked in support of the 
contentions that a firm of insurance brokers who placed the in- 
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surance, were the agents of the company. The court held that 
they were such agents of the insurance company “as to have 
power to waive the matter of incumbrances, which were known 
to them at the time of negotiating and accepting the risk for the 
company, irrespective of the Florida statute offered in evidence.” 
Lyon vs. Insurance Co. of Dakota, 6 Dak. 67, 50 N. W. Rep. 483. 

Where a duly authorized agent of an insurance company places. 
insurance with the assistance of another whom he employs to 
solicit the same and who delivers the policies, collects the pre- 
mium, and does all things which the agent himself might do, 
and to whom he gives the powers and authority of a subagent 
with whom the insured deals in all matters connected with the 
application for the policy, and its receipt, and to whom he pays 
the premium even if he is not regularly appointed by the agent 
or the company as an agent, the company cannot avoid responsi- 
bility for his acts. In a Vermont cause this question was pre- 
sented and the court said: “The first question presented by the 
exceptions is whether J. D. Butler in the matter of taking the 
application for the insurance in question, was so far acting for 
the defendant company as to make his knowledge of errors in 
such application knowledge in the company, and thus estop the 
company from claiming a forfeiture therefor. It appears. that 
Manley was a duly authorized agent of the company at West 
Rutland; that Butler was in his office, and engaged to some 
extent in drumming for insurance, and that he and Manley 
divided the fees payable upon accepted applications in a pro- 
portion agreed upon between them. Butler, however, was not 
himself appointed or recognized by Manley or the company as 
an agent. When the application of the plaintiff was returned by 
the company for further information respecting the occupancy 
of the store and the ownership of the goods therein, Manley 
‘Handed it to Butler and requested him to go out and get the 
reply, and that Mr. Butler took the same and shortly after 
brought it back with the additional answers in Mr. Butler’s hand- 
writing.’ This is the defendant’s evidence on this point, and 
upon it we are clear that the act of obtaining the reply to the 
company’s question was in legal significance the act of Manley, 
rather than Butler. Butler was expressly directed by Manley to. 
do this service, and in doing it he acted merely as the hand of 
Manley, and as the latter was confessedly the defendant’s agent,. 
this act was one done by its agent and in obedience to the com- 
pany’s direction. It is thus wholly unnecessary to consider the able 
argument of the defendant’s counsel upon the question of Man- 
ley’s power to create a subagent, or whether Butler had any of 
the functions of agency in the transaction. ‘The business was 
done by Manley and he ran the risk of any perils that might 
affect the company incident to it. It would be a dangerous doc- 
trine to promulgate, if we held that the company could avoid its 
responsibilities by repudiating the acts of its own agents if they 
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happened in large towns to be done in part by the assistance of 
persons employed by such agents. Mullin vs. Vermont Mutual 
Fire Ins. Co., 58 Vt. 113, 4 Atl. Rep. 817.” What the court said 
about the acts of agents if they happened in large towns, applies 
with equal force to an agent who may be the only agent of the 
company in a county, and who authorizes and employs persons 
in other towns in the county to solicit insurance, deliver the poli- 
cies and collect the premiums. 

It is clear that by virtue of Sections 2765 and 2777, General 
Statutes 1906, Solomon was an agent of the company, and these 
‘statutes in that respect are but the legislative expression of the 
law as laid down in well reasoned authorities. In dealing with 
him the insured dealt with the company itself; his knowledge was 
the company’s knowledge, his consent was its consent. Eagle Fire 
Ins. Co. vs. Lewallen, 56 Fla. 246, 47 South. Rep. 947; Hartford 
Fire Ins. Co. vs. Brown, 60 Fla. 83, 53 South. Rep. 838. “Where 
it is known to the insurance agent at the time the policy was 
effected that the assured kept a prohibited article, and intended 
to keep it, in the building insured, the keeping it would not render 
the policy void, whether permission to keep it was indorsed, or 
intended to be indorsed.” Peoria Marine Ins. Co. vs. Hall, 12 
Mich. 202. 

The sixth and eighth assignments refer to questions propounded 
to Dr. Patterson when testifying in his own behalf, on the 
ground that they called for testimony in relation to an offer of 
compromise. The questions objected to and the answers are as 
follows: “Q. Did they raise any protest, or kick, or deny lia- 
bility on account of either of these? A. They did not. Q. 
After they went there and made all investigations did they make 
you an offer or either of them make you an offer at all? A. 
They did. Q. How much? A. Mr. Dargan offered me $600.” 

There is nothing in this testimony to show that there was any 
proposition in the nature of a compromise; but if there had been, 
the plaintiff in error concedes that this testimony may have been 
admissible upon the question of the waiver of proofs of loss set 
up in the second replication. If it was admissible for this or any 
purpose, there was no error in allowing it to go to the jury. 

The ninth and tenth assignments are based on the refusal of 
the circuit judge to give two charges requested by defendant, as 
follows :— 

“1. The insurance company is not liable for loss of goods 
through theft, and if any of the goods were stolen the defendant 
is not liable for those goods.” 

“2. The plaintiff must prove by a preponderance of the evi- 
dence that the goods and fountain were damaged or destroyed by 
moving from the fire. If he has failed to show you in what man- 
ner he lost the goods, whether by breakage or theft, you cannot 
allow in your verdict for any goods except those shown to have 
been broken or damaged.” 
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The first charge is entirely too broad, and to meet the issues 
should have stated the circumstances under which any theft oc- 
curred. Clearly the insurance company is not liable for any and 
all thefts which may occur, and this charge is not so framed as 
to meet the issues presented by the testimony. 

The second charge is open to the objection that it combined 
two distinct and separate propositions of law. The first sentence 
in the charge is good law, and the court had fully covered it in his 
general charge. The second part of the charge assumes that the 
testimony showed that part of the goods were stolen. The testi- 
mony as to theft was entirely negative, and to have given this 
charge would have only confused the issues, as there was no 
testimony to support the theory of theft. 

On cross-examination Mr. Patterson, the plaintiff below, said: 
“T don’t know whether any of the goods were stolen.” “If there 
were any goods stolen I don’t really know it.” Mr. von Hasseln, 
the adjuster, testified that he asked Mr. Patterson to explain the 
discrepancy in the amount of goods in his inventory and the 
amount of goods saved, and he said he couldn’t account for it. 
He said he presumed the goods were either stolen or broken. 
Dr. Patterson’s testimony about the goods being removed from 
his store said: “This fire occurred between 2 and 3 o’clock in 
the morning. I think it was about the time. I would not suppose 
it was more than an hour and a half after the goods were 
moved into the street before they were moved from the street. 
It was still in the night when they were being moved. Just my 
friends and neighbors moved the goods. Just the public gen- 
erally. Yes, sir; and my wife and the boy working in the store 
and one or two helped to watch after them to keep any from 
being carried away; in fact there were several detailed to watch 
to see that none were carried away.” 

Notwithstanding our opinion that the evidence did not show 
that any of the goods were stolen, it may be well for us to de- 
termine the question raised by the rejection of these charges. Did 
this policy cover losses from damage, breaking and theft, while 
removing the stock or after it was so removed from impending 
destruction by fire, and before there had been sufficient time to 
remove it to a place of safety, if such damage, breaking and 
theft were the natural results of such*removal? We answer 
that question in the affirmative. There is some conflict of authori- 
ties on this point, but we think that those which hold that the 
policy covers loss by theft of goods removed or being removed 
in an effort to save them from impending peril from fire, are 
supported by wisdom and justice, and are in line with the tend- 
ency of the courts to hold that conditions in a policy of insurance, 
limiting or avoiding liability will be strictly construed against the 
insurer, and liberally in favor of the insured. Queen Ins. Co. vs. 
Young, 86 Ala. 424, 5 South. Rep. 116; Loventhal vs. Home Ins. 
Co., 112 Ala. 108, 20 South. Rep. 419; L’Engle vs. Scotish Union 
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& National Fire Ins. Co., 48 Fla. 82, 37 South. Rep. 462; Cale- 
donian Ins. Co. vs. Smith, 65 Fla. 429, 62 South. Rep. 595. 

The policy sued on contains this condition: “This company 
shall not be liable for loss caused directly or indirectly by inva- 
sion, insurrection, riot, civil war or commotion, or military or 
usurped power, or by order of any civil authority; or by theft; 
or by neglect of the insured to use all reasonable means to save 
and preserve the property at and after a fire or when the prop- 
erty is endangered by fire in the neighboring premises. 

The testimony shows that a fire occurred between 2 and 3 
o’clock in the morning of February 23, 1915, which burned the 
buildings adjoining the plaintiff’s store, and that the building his 
insured goods were in was about to be on fire, and caught on 
fire, and that he moved his goods to save them from the fire. 

It was clearly the duty of the insured to remove the goods when 
the danger of destruction was so imminent and impending as to 
create a reasonable apprehension that unless he did so they would 
be destroyed, and the circumstances as they exist at the time 
must determine the necessity for removal; and if, while so doing, 
or after such removal, any of the goods are stolen, the theft being 
a consequence flowing from the peril insured against and incident 
thereto, is attributable to the peril itself. 

In the case of Leiber vs. Liverpool & London & Globe Ins. 
Co., 6 Bush. (Ky.) 639, 99 Am. Dec. 695, the policy sued on 
contained this condition: “That this company will not be liable 
for any loss or damage to goods contained in the show window 
when the loss or damage is caused by the light in the window; 
nor shall the company be liable to loss by theft.” There was a 
fire in an adjoining building and the insured commenced remov- 
ing his goods and, in doing so, some were stolen. The court held 
that the policy covered loss by theft, in the necessary and prudent 
removal of goods to save them from threatened destruction by 
fire. It is true, the court reached its conclusion by construing 
the conditions against loss by theft to apply to “theft from the 
show windows.” While we quite agree with the decision in that 
case, we think it could have been put on much stronger grounds. 

There are many decisions which hold that the insured is pro- 
tected against loss by theft when he is using all reasonable means 
to save the property from destruction by fire, as he is required 
by the policy to do under penalty of forfeiture. The following 
extracts are enlightening upon this point :— 

“We cannot doubt that where there is an actual fire and the 
goods are removed by reason of imminent danger, occasioned by 
such fire, and the insured exercises his utmost exertions to pro- 
tect and secure the property, any loss arising from a larceny of 
the goods is within the risks insured against, and must be borne 
by the insurer.” Witherell vs. Maine Ins. Co., 49 Me. 200. 

“The liability of an insurance company for josses by theft oc- 
curring at the time of the fire is not restricted to such losses oc- 
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curring during the continuance of the fire merely; if the loss by 
theft be occasioned directly by the fire, the insurer will be liable 
though it happen after the extinguishment of the fire.” New- 
mark vs. Liverpool & London Fire & Life Ins. Co., 30 Mo. 160. 

“Throwing the water and removing the goods were acts done 
for the purpose of saving them, and the injury caused by the 
goods being thereby wet and soiled certainly constituted a part of 
the damage, and we think the value of the goods that were stolen 
falls under the same principle, being a loss incident to the at- 
tempts to save them. For whose benefit was the attempt made? 
For that of the defendant. And as the goods that were saved 
were allowed in mitigation of the damages, the objection that the 
portion of them that were lost ought not be paid for is made with 
an ill grace. Had the plaintiff and his wife, instead of exerting 
themselves in removing the goods and putting them back as soon 
as the danger was over, stood listlessly by and permitted them to 
be burnt up, they would have been obnoxious to the charge of 
gross negligence. Underwriters are liable when the fire is the 
act of an incendiary and, a fortiori, are they liable for the depre- 
dations of thieves who avail themselves of the exposure which is 
unavoidable on such occasions, and which is incident to the 
attempt to save the goods for their benefit.” Whitehurst vs. Fay. 
M. Insurance Co., 6 Jones’s Law (M. C.)-352. 

In Talamon & Co. vs. Home & Citizens’ Mut. Ins. Co., 16 La. 
Ann. 426, the court quoted approvingly from the case of Cabal- 
lero vs. Home Ins. Co., 15th Annual, p. 217: “When the policy 
compels the assured ‘to labor for the protection of the goods, and 
they are injured or stolen in the attempt to avoid the fire, the 
insurance company is responsible.” 

“Where the policy requires the insured in case of exposure to 
loss or damage by fire, to use all possible diligence to preserve his 
goods, and provides that in case he does not do so, the insurers 
shall not be liable for any loss sustained in consequence of such 
neglect; if the insured shall remove his goods, the circumstances, 
as they existed at the time the removal was made, must determine 
the necessity for the removal; and whatever loss or damage is 
necessarily sustained by the removal of the property insured, 
when the danger of its destruction by fire was so direct and imme- 
diate, that a failure to have made the removal while he had the 
power would have been gross negligence on his part, he is en- 
titled to recover under the policy.” Case vs. Hartford Fire Ins. 
Co., 13 Ili. 676” 

In Tilton vs The Hamilton Fire Ins. Co., 1 Bosw. (N. Y. 
Sup. Ct.) 367, a fire destroyed the building in which the goods 
were kept, and if they had not been removed they would have 
been entirely consumed by fire. The goods were taken out by 
the Insurance Watch and put across the street. In discussing 
what is meant in an insurance policy by “a loss by fire,” the court 
said: “The fire created a necessity of immediately removing the 
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goods, in order to save the whole or a part of them from being 
burned up. In making such removal, even if all be removed be- 
fore the fire reaches that part of the building from which they 
were taken, a loss, in spite of all precautions, may be produced 
by at least two causes incident to such an act. One is a partial 
injury of some of the goods themselves, by their hurried removal 
and the confused state in which they may necessarily for a time 
be thrown together; another is from a theft, or abstraction of 
some of the goods. If these are not natural results, it is believed 
that common experience shows that both, in large cities, are 
almost invariably inevitable results.” 

It might be sufficient to rest our decision of this point on the 
case of Leiber vs. Liverpool & London & Globe Ins. Co., cited 
supra, and hold that the words “or by theft’? mean theft from 
the place where they were kept, independent of fire being the 
proximate cause of the loss, but we think we can place it upon 
sounder grounds. In the same clause of the policy which, attempts 
to exempt the insurer from loss “by theft,” there is a disclaimer 
of liability for loss caused “by neglect of the insured to use all 
reasonable means to save and preserve the property at and after 
the fire or when the property is endangered by fire in neighboring 
premises,” and the obligation is thus placed on the insured to 
“use all reasonable means” to try to save it from destruction by 
fire. It cannot be expected that the insured alone would be able 
to remove much of a stock of goods when the building where 
they were kept, or neighboring premises, were on fire, and he 
must avail himself of all proffered help. He has no time to test 
the skill or integrity of those who may volunteer to help him, nor 
can he so direct operations as to designate exactly where the 
goods shall be put; and common experience teaches us that where 
the public assists in saving goods from impending fire, they are 
generally scattered over a considerable area, ‘where | it is impossible 
for the insured to guard them, and in communities which have 
no fire police or adequate protection to meet the extraordinary 
contingencies of a conflagration, losses by theft may be reason- 
ably expected. In the case of Tilton vs. Hamilton Fire Ins. Co., 
1 Bosw. 367, the court said that “common experience shows that 
theft, or abstraction of some part of the goods, when removed 
from a building to save them from impetrling destruction by fire, 
are almost invariably results.” 

Theft, therefore, being an “almost invariably inevitable result” 
from the efforts of the insured to save the property from destruc- 
tion by fire, we are confronted with the proposition that the 
insured under penalty of forfeiture must do certain things, the 
inevitable result of which is to bring about a condition under 
which he cannot recover. The restriction against recovery fron 
loss of goods by theft, while being removed or after their re- 
moval, from impending peril from fire, is incompatible with the 
requisite that he shall use all reasonable means to save 
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them, and if one or the other must be rejected, the more reason- 
able should remain. Which of these two conflicting claims afford 
the most protection to both insurer and insured? Unquestionably 
it is better that part of the goods removed to save them from de- 
struction by fire should be lost by theft than that they should be 
left to be entirely consumed. Wisdom and reason support our 
construction, and we do not have to resort to the rule that insur- 
ance contracts will be construed most strongly against the insurer, 
for the construction which we place on that clause is in his interest 
rather than in the interest of the insured. Construing these two 
provisions of the policy together we are forced to the conclusion 
that the insurer is liable for theft which occurs as the result of 
the insured removing the goods from a building where they are 
threatened with destruction by fire, whether such thefts occur 
while removing them, or after they are removed, and before the 
insured has had time to put them in a place of safety. 

In L’Engle vs. Scottish Union & National Fire Ins. Co., 48 Fla. 
82, 37 South. Rep. 462, the doctrine governing the construction 
of conflicting clauses in an insurance policy was thus laid down: 
“In construing the different provisions of a contract of insurance, 
all must be so construed, if it can be reasonably done, as to give 
effect to each. Where two interpretations equally fair may be 
given, that which gives the greater indemnity will prevail. If 
one interpretation looking to the other provisions of the contract 
and to its general object and scope would lead to an absurd con- 
clusion, such interpretation must be abandoned, and that adopted 
which will be more consistent with reason and probability. In all 
cases the policy must be liberally construed in favor of the in- 
sured so as not to defeat without a plain necessity his claim to 
the indemnity which in making the insurance it was his object to 
secure.” 

It is apparent that these two provisions of the policy cannot 
both be strictly enforced, and to hold that the insured under 
penalty of nonrecovery must do something which will inevitably 
cause a loss for which he cannot recover, would be an absurd 
interpretation which this court has said must not be adopted. 

The eleventh and twelfth assignments are abandoned. The 
thirteenth relates to the refusal of the circuit judge to grant a 
new trial. As all the points of law raised therein have been fully 
covered in this opinion, there only remains the ground that the 
verdict was contrary to the evidence. We do not so find. There 
was sufficient evidence to support the verdict. 

The judgment of the circuit court is affirmed. 

Taylor, Shackleford, Whitfield and Ellis, JJ., concur. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


MOWLES 
vs. 


BOSTON INS. CO.* 


1. INSURANCE—VALIDITY OF CONTRACT. 

A policy to one who had previously disposed of his interest in an auto- 
mobile was void, and its assignment to the owner of the machine 
transferred nothing. 

(For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 


2. INSURANCE—VALIDITY OF CONTRACT—MERGER IN 
POLICY. 

An oral contract to insure an automobile expired where the insurance 
company issued a policy purporting to agreee with the verbal under- 
standing and insured retained it over five weeks. 

(For other cases, see Insurance, Cent. Dig. § 209; Dec. Dig. 131[3].) 


3. INSURANCE—ORAL CONTRACT—DURATION—“COVER.” 

An oral contract to “cover” means insurance for a reasonable time under 
all the circumstances. 

(For other cases, see Insurance, Cent. Dig. §§ 372-378; Dec. Dig. § 177.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Cover.) 


4. INSURANCE—POLICY—TIME TO RETURN. 


Where plaintiff received an insurance policy purporting to agree with a 
verbal understanding and retained it over five weeks before the fire, 
a reasonable time for returning it expired. 

(For other cases, see Insurance, Cent. Dig. §§ 222-224, 229, 230; Dec. 
Dig. § 136[5].) 


Exceptions from Superior Court, Suffolk County; P. M. Keating, 
Judge. 

Action by Daniel Mowles against the Boston Insurance Company. 
Judgment for plaintiff, and defendant brings exceptions. Exceptions 
sustained, unless plaintiff elect to remit part of the verdict. 


E. R. Anderson and Horace Guild, both of Boston, for Plaintiff. 
Blodgett, Jones, Burnham & Bingham, of Boston, for Defendant. 


Ruce, C. J. 
The controversy in this case centers about the liability set forth 
in the sixth count in the plaintiff’s declaration. That count 
alleges in substance that the defendant made an oral contract with 
the plaintiff to issue a valid policy of insurance in the sum of 
twenty-one hundred dollars against loss by fire on a certain auto- 


* Decision rendered, Mar. 10, 1917. 115 N. E. Rep. 666. 
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mobile, that the defendant failed to issue such a policy, and that 
the automobile has been lost by fire. There was evidence tending 
to show that in June, 1913, the plaintiff bought the automobile of 
one Fleming, and that it then was insured; that one Belson in 
behalf of the plaintiff took the policy, which then had a short 
time to run, to one Wellington, an agent for the defendant, and 
asked that it be transferred to the plaintiff; that this policy ex- 
pired in September following and another was issued in place of 
it in the name of Fleming and not of Mowles; that when this was 
discovered Belson went to Wellington and this conversation 
occurred according to the testimony of Belson, upon whose 
evidence alone the plaintiff depends upon this point: “TI said, 
‘* * * Why, this is a mistake, Mr. Wellington. I told you 
to have that * * * made out in the name of Mowles;’ and 
he said, ‘Well, you can sign right down here, and I can fix it up 
and it will be all right. * * * He said it would be 
covered; to tell Mr. Mowles it would be covered and every- 
thing would be O. K. * * * ‘You will tell Mr. Mowles not 
to worry, * * * that he is covered;’” that the date of this 
conversation was about October 8, 1913; that the policy 
was left with Wellington and that thereafter some time before or 
during the latter part of October, it was returned to Belson. The 
policy was dated September 11, 1913, and was made in the name 
of Fleming. Under date of October 8, 1913, the policy was as- 
signed to Mowles and the assignment was assented to by the de- 
fendant. The automobile was destroyed by fire on December 8, 
1913. 

[1] It is not contended that there can be recovery on the policy. 
Since Fleming had no interest in the automobile on the date of 
the policy or at any time thereafter, the policy was void and the 
assignment transferred nothing to the plaintiff. That is settled 
by McCluskey vs. Providence Washington Ins. Co., 126 Mass. 306. 

[2,3] The plaintiff seeks to recover on the oral contract for 
insurance made by Wellington. The oral contract to “cover” 
means insurance for a reasonable time under all the circum- 
stances. An experienced insurance man called by the plaintiff 
testified that, according to the custom prevailing in Boston, 
“covered” meant that :— 

“He is insured. He is insured from that minute. A company 
is bound by the acts of its agent until that company has a chance 
either to cancel or to notify its agents of its wish to be relieved of 
the contract.” 

This is slightly narrower than the comprehensive definition given 
in McQuaid vs, A&tna Ins. Co., 115 N. E. 428. But taking this 
testimony at its full weight, and applying the definition given in 
the McQuaid Case, it is manifest that a contract to cover cannot 
extend beyond the time when a policy of insurance is delivered 
in apparent compliance with the contract. While the oral con- 
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tract of Wellington made with Belson on October 8, to cover the 
plaintiff’s automobile, might have been found to have protected 
it by insurance against fire for a reasonable time, it cannot be held 
that such contract extended beyond the time when Wellington 
returned to Belson the policy of insurance in the latter part of 
October. The very policy about which the parties were talking 
on October 8, was returned to Belson before the end of that 
month with an endorsement on it by the defendant. There is no 
room for reasonable inference that, after that formal instrument 
in writing was returned, the pre-existing oral arrangement still 
subsisted. The tender of that instrument by the defendant 
through its agent Wellington could mean nothing else than that 
the defendant thereby undertook to extinguish its previous obliga- 
tions and present that instrument to the plaintiff as its sole con- 
tract. The acceptance of that instrument by the plaintiff or his 
agent without objection was by necessary implication a compliance 
with the terms of the tender, and coextensive with it in scope. 
The inevitable consequence of the transaction is that thereafter 
the written instrument expressed the rights and obligations of the 
parties, and that the previous oral arrangements had come to an 
end. In this connection the same conclusion is reached if it be 
assumed that the testimony of Belson that he said to Wellington 
when he first saw him shortly after June, either to make out new . 
policies or fix over the old ones stretched to include the trans- 
action of October 8. The instrument which was handed to 
Belson in October was a tender of compliance with all prior oral 
arrangements touching the subject of insurance on that auto- 
mobile. 

[4,5] If it be assumed further that the plaintiff was entitled 
to a reasonable time after the delivery to him or his agent for 
the examination of the policy, to see whether it conformed to his 
understanding of the contract, it is plain that such reasonable 
time expired long before the fire. What is a reasonable time 
when the facts are not in dispute is a question of law to be de- 
cided by the court. Holbrook vs. Burt, 22 Pick. 546, 555; Bassett 
vs. Brown, 105 Mass. 551, 557; Hallwood Cash Register Co. 
vs. Lufkin, 179 Mass. 143, 146, 60 N. E. 473; Starkweather vs. 
Gleason, 221 Mass. 552, 109 N. E. 635; Wiggins vs. Burkham, 
10 Wall. 129, 132, 19 L. Ed. 884. Assuming every circumstance 
in favor of the plaintiff, no discussion is needed to show that the 
acceptance and retention of a written instrument of such com- 
mon use as an insurance policy for a period of not less than five 
weeks was more than a reasonable time for complaint that it did 
not conform to the previous oral agreement as to its terms. 


It follows that the defendant’s requests for an instruction that 
the plaintiff was not entitled to recover on the sixth count should 
have been given, and the defendant’s exceptions must be sustained. 
A general verdict for a single sum was rendered on the second 
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and sixth counts. It is not contended that any reversible error of 
law was committed at the trial on the second count. It is manifest 
as matter of arithmetic that the general verdict was made up of 
the amount of the insurance claimed under the second count and 
of the amount claimed under the sixth count, and that the amount 
for which as matter of law the verdict ought to have been ren- 
dered was that claimed under the second count only. Therefore, 
it is ordered that if the plaintiff, within twenty days from the 
entry of the rescript in this case, remits all except one thousand 
five hundred sixty-one dollars of the verdict, being that due on 
the second count, the entry may be judgment for plaintiff as if the 
verdict had been rendered for that amount. Otherwise the entry 
shall be, exceptions sustained. 
So ordered. 


SUPREME COURT OF MICHIGAN. 


JACOBS Et AL, 
vs 


QUEEN INS. CO. or America: (No. 168.)* 


4. INSURANCE—ACTIONS—FIRE POLICIES. 


That assignees of a fire policy instituted suit without demanding ap- 
praisal will not, where they dismissed the suit and demanded ap- 
praisal within time, prevent recovery in a subsequent action. 


(For other cases, see Insurance, Cent. Dig. §§ 1522-1528; Dec. Dig. § 
612[3].) 


5. INSURANCE—FIRE POLICIES—ACTIONS—INSTRUCTIONS. 


In an action by the assignees of a fire policy, where the defense was that 
the fire was the result of arson and that members of the insured 
firm were guilty of intentional fraud and perjury, an instruction that 
the fraudulent intent must be established by a preponderance of the 
evidence was correct. 


(For other cases, see Insurance, Cent Dig. § 1722; Dec. Dig. § 665[4].) 


Error to Circuit Court, Wayne County; P. J. M. Hally, Judge. 

Action by Charles L. Jacobs and Alexander Friedman, copartners, 
against the Queen Insurance Company of America. There was a judg- 
ment for plaintiffs, and defendant brings error. Affirmed. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, 
Steere, and Brooke, JJ 


Stevenson, Carpenter, Butzel & Backus, of Detroit (Thomas G. Long, 
of Detroit, and J. W. Mooney, and R. M. Edmonds, both of Columbus, 
Ohio, of counsel), for Appellant. 

Selling & Brand, of Detroit, for Appellees Jacobs & Friedman. 


* Decision rendered, Mar. 29, 1917. 161 N. W. Rep. 936. 
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STONE, J. 

This is the second appearance of this case in this court. When 
here before a full statement of the essential facts was made, and 
will be found reported in 183 Mich. at page 512, 150 N. W. 147. 

Upon the first trial a verdict was directed for the plaintiffs, 
the court leaving to the jury merely the question of damages. In 
this court the judgment was reversed and the case sent back for 
a new trial, because of error in the failure of the trial court to 
submit to the jury the question whether the membership of Harry 
Friedenberg in the firm of D. Littman & Co. had been fraudu- 
lently concealed from the insurers, when the several policies were 
applied for. The case has again been tried, resulting in a verdict 
and judgment for the plaintiffs. It appeared upon the trial that 
upon December 19, 1910, four days after the fire, the policy in 
suit and two others were assigned by D. Littman & Co. to the 
plaintiffs for the purpose of securing the pre-existing indebted- 
ness due the plaintiffs from the assured, and to pay some other 
specified debts of D. Littman & Co., and the balance, if any, to be 
returned to D. Littman & Co. The amount of the policy in suit 
was not sufficient to meet the demands to be paid by the assignees, 
and leave any balance for D. Littman & Co. After this assign- 
ment was made one of the assured went to Chicago and engaged 
the services of one Joseph Clarke to assist in adjusting the loss. 
Clarke and one of the assured went to Detroit, and after a day or 
two of negotiations Clarke and said Friedenberg returned to 
Chicago. On arriving there, and on or about December 22, 1910, 
it is the claim of the defendant that Friedenberg made a full state- 
ment by way of confession of the various acts committed by him 
for the purpose of collecting the insurance, and went into details 
in describing the manner in which he and his associates fired this 
building and destroyed it, together with the stock therein, for the 
purpose of collecting the insurance. This statement was reduced 
to writing, and it is the claim of the defendant that it was know- 
ingly and deliberately signed by said Friedenberg, and sworn to 
on or about December 23, 1910. It appears that thereafter the 
man Clarke was sent to prison upon conviction of the crime of 
arson, and was later paroled. After his release on parole the so- 
called confession came into the hands of the insurance companies. 
This alleged confession appeared in the former record and was 
used as the basis of a motion for a new trial. Upon the last trial 
of the case the said Friedenberg was cross-examined at length in 
regard to. said statement, he denying that he had made it or 
knowingly signed it, and said alleged confession was at first ad- 
mitted in evidence as substantive testimony. Later, however, and 
before the close of the case, the court held that, inasmuch as the 
statement was signed by Friedenberg after the present plaintiffs 
had become the owners of the policy in their own right and in the 
right of other creditors, the document could not be used as 
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substantive evidence, and could only be used for purposes of im- 
peachment. The ruling of the trial court in this regard was duly 
excepted to by the defendant, and it raises what, in our judgment, 
is the principal question in the case. 

There was a motion for a new trial entered by the defendant, 
raising this and many other questions, some of which will be re- 
ferred to in their order. The learned circuit judge, in denying 
the motion for a new trial, stated substantially that upon this 
question he relied upon the following decisions of this court: 
Blanchard vs. Moors, 85 Mich. 380, 48 N. W. 542; First Nat. 
Bank vs. M. & I. Bank, 108 Mich. 114, 65 N. W. 604; Vyn vs. 
Keppel, 108 Mich. 244, 65 N. W. 966; Muncey vs. Sun Insurance 
Office, 109 Mich. 542, 67 N. W. 562. 

The reasons for the refusal of a new trial were duly excepted 
to by the defendant, who had brought the case here upon writ 
of error, there being eighty-eight assignments of error in the case. 
We shall not undertake to consider each one of these assignments 
of error, but shall attempt to follow appellant’s points, which we 
find to be somewhat overlapping and confusing. 

[1] 1. We shall consider first the rights of the plaintiff as 
assignees after the fire of the policy in suit, and this may be con- 
sidered in connection with the question that is discussed whether 
the plaintiffs were bona fide transferees for value of the policy in 
suit. It was our impression upon the oral argument of the case 
that it should be disposed of upon our own authorities. Since an 
examination of the record and the briefs, and the spending of 
considerable time in examination of the authorities, we are still 
of the opinion that upon this question we need not go outside of 
our own decisions to dispose of it. The authorities cited by the 
trial judge in the denial of the motion for a new trial, we think, 
are controlling in the case. Others of our cases might be added. 
It is urged with a great deal of earnestness by the appellants that, 
because it appeared that D. Littman & Co. might have a con- 
tingent interest in the remaining proceeds, if any, of the policies 
assigned to the plaintiffs, after the payment of the specific debts 
enumerated, the rule invoked by the trial judge should not apply. 
An examination has satisfied us that there is no merit in this 
claim. In fact, it may be said that the entire question, in our 
judgment, is foreclosed by the case of Muncey vs. Sun Insurance 
Office, supra. In that case a policy of fire insurance was assigned 
to secure a pre-existing indebtedness of the assignor to the as- 
signee. An examination of the printed record in that case dis- 
closes the fact that the assignment contained the following lan- 
guage :— 

“To enforce and collect the amount due upon said policy in all 
ways as fully as I myself could do; it being understood that any 
surplus remaining upon the amount collected from said policy 

Vol. XLIX—49 
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after deducting my indebtedness to said Casper M. Zengerie is to 
be returned to me. 
“( Signed] Henry Bouteyette.” 


This brings the case where it may be said it is “on all fours” 
with the instant case. Undoubtedly, on December 19, 1910, when 
the policies were assigned to the plaintiffs, the latter took them 
in the plight they were in, and any admissions or confessions made 
by the insured prior to that time could have been shown as sub- 
stantive testimony in the case; but, in our opinion, after the title 
to these insurance policies was vested in the plaintiffs in their 
own right, and in the right of creditors whose bona fide claims 
exceed by a large amount the amount of the policy here in suit, 
the right of plaintiffs in these policies could not be in any way 
defeated or impaired by any admission or confession made by the 
assignors or any of them, in the absence and without the consent 
of the plaintiffs. We have examined the authorities cited by 
counsel upon both sides in other jurisdictions. We shall not cite 
them for the reason already stated, but will say in passing that, in 
our opinion, the doctrine above announced is supported by the 
great weight of authority. This subject is covered by a note to 
the case of Johnson vs. Spoonheim, reported in 41 L. R. A. (N. 
S.), said note commencing on page 20. Under the proposition 
that ordinarily the declarations of fraudulent intent made by the 
vendor after the transfer are not admissible as against the vendee 
to affect his title more than one hundred cases are cited. 

Counsel for defendant seem to claim that a distinction should 
be made because it is said that the defendant does not here at- 
tempt to affect the title of the plaintiff to the policy in question. 
It certainly by this evidence attempts to disparage and destroy the 
validity of the policy. We do not think there is any merit in the 
attempted distinction. The attempt is made to entirely destroy 
the validity of the policy. 

Many of the text-books make statements to the effect that ad- 
missions are not to be received as to the title of either real or 
personal property if made after the sale, as the vendor cannot 
disparage a title with which he has already parted. Of course, 
where there is a conspiracy or collusion or combination to de- 
stroy with which the plaintiff is connected, the rule would be 
otherwise. But there is no such claim here. The rule may be 
stated broadly to the effect that declarations of assignors, grantors, 
devisors, and others through whom title is claimed are incompe- 
tent if made after the title or interest in the property in question 
has passed from them. This rule does not apply to persons who 
hold merely in a representative capacity, as administrators, as- 
signees in bankruptcy, and assignees for the benefit of creditors. 
The distinction is plainly pointed out in numerous cases, and 
upon that subject it may be said that the cases of Wyckoff vs. 
Carr, 8 Mich. 44, and Koch vs. Lyon, 82 Mich. 513, 46 N. W. 
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779, cited by defendant, are to that effect. As was said in Koch 
vs. Lyon, “‘the defendant was in the case acting only in a repre- 
sentative capacity.” Under our statute an assignee for the bene- 
fit of creditors may be said to represent the assignor and the 
creditors, and has been in some cases termed the agent of the 
assignor. He has no interest in the fund, but to administer it in 
the manner pointed out by the statute. His relation is a very 
different one from that occupied by the plaintiffs in this case, who 
were themselves creditors and had an interest in this fund, and 
may be said to have been purchasers for value. Counsel for de- 
fendant say this is a dangerous doctrine and may open the door 
to many frauds. In our opinion, to hold that the declarations of 
an assignor made after execution of the assignment might be re- 
ceived to destroy the validity of the chose in action assigned 
would be, as one court has said, against reason and against law. 


“No man’s property would be safe and titles would be thrown 
into confusion if declarations of a grantor out of possession 
* * * could be received as evidence against his grantee.” 


Lent vs. Shear, 160 N. Y. 462, 55 N. E. 2. 


A grantor would have it in his power, by collusion with a real 
or fictitious creditor, or other party, to deprive his grantees or 
his assignees of their property, by a species . — which it 
might be difficult, if not impossible, to rebut. -_cCL§@ 
under head of “Admissions and Declarations.” 


[2] 2. Upon the subject of Friedenberg’s membership in the 
insured firm an examination of the record will show that the 
subject was fairly submitted to the jury, together with special 
questions skillfully framed and propounded by the defendant, the 
answers to which, we think, have foreclosed the defendant upon 
this question, unless it can be said that the overwhelming evidence 
in the case was to the contrary. We are unable to say this in view 
of the entire record. 

[3] 3. Alleged errors in permitting questions on cross-exami- 
nation of defendant’s witnesses as to the indictments of Joseph 
Clarke, which did not result in conviction, etc.: We do not feel 
like spending much time upon this question. The rule is well 
stated in the case of Beebe vs. Knapp, 28 Mich. 53. In that case: 
this court, speaking through Mr. Justice Christiancy, said :— 

“On cross-examination the trial court must be allowed consid- 
erable latitude or discretion in permitting questions calculated to 
elicit any information as to the past life and conduct of the wit- 
ness, and to enable the jury to see ‘what manner of man he is’; 
and it is held not erroneous in this case to have permitted certain 
questions of this character, although in the opinion of this court 
it would have been a wiser exercise of discretion to have excluded 
them.” 

Attached to the report of this case is an elaborate note refer- 
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ring to many cases, an examination of which will show that no 
error was committed by the trial court in this regard. 

[4] 4. Appraisal not demanded. It seems that plaintiffs’ coun- 
sel, relying upon the Michigan rule, had commenced an action 
upon this policy without demanding an appraisal, thinking that 
was not a condition precedent to the beginning of the suit. On 
examining the plea filed in the former suit they discovered that 
an appraisal was a condition precedent to the bringing of suit 
under the Ohio decisions which were controlling here. Almost 
immediately thereupon plaintiffs (in a letter signed by the plain- 
tiffs and the insured, as well as by counsel) demanded an ap- 
praisal and named a certain person as appraiser upon their part. 
‘The defendant refused and declined to enter into an appraisal 
at that time, saying that the demand came too late. The former 
suit was discontinued, and a new suit brought within the proper 
time. We think this question is fully covered by the cases fol- 
lowing: Schrepfer vs. Rockord Insurance Co., 77 Minn. 291, 79 
N. W. 1005, and Johnson vs. Phoenix Insurance Co., 69 Mo. App. 
226. The latter case seems to be almost parallel. The same rul- 
ing appears to have been had in the case of McNess vs. Southern 
Ins. Co., 69 Mo. App. 232 

5. It is also urged by defendant’s counsel that Clarke repre- 
sented and was the agent of the plaintiffs, and that, the alleged 
confession having been made to Clarke, it was notice to the 
plaintiffs. Upon this record we cannot say that at the time of 
the alleged confession there is any evidence of such agency. 

[5] 6. It is also claimed that the trial court erred in charging 
the jury that :— 

“In order to defeat a recovery upon the policy the defendant 
company must, by a preponderance of the evidence, establish that 
the members of the firm of D. Littman & Co. committed a gross, 
willful, and intentional fraud and deliberately committed the 
crime of perjury with relation thereto; otherwise your verdict 
must be for the plaintiff.” 

In view of the claimed defense set up in the pleadings, we do 
not think there was any error in this part of the charge. The 
defense was not based on any constructive fraud, but actual, in- 
tentional, willful, and criminal fraud. This court held in Bruns- 
wick, etc., Co. vs. Assurance Co., 142 Mich. 29, 105 N. W. 76, 
that the defense of fraud or false swearing must be based upon 
actual fraud and requires proof of fraudulent intent, and the au- 
thorities are there cited. 

The other questions relating to examination under oath not 
subscribed, the duplicate bills and invoices not produced, were 
fully covered and submitted by the charge of the trial court. We 
regret that we do not feel justified, because of its length, to copy 
into this opinion the entire charge of the trial court in this case. 
We think it very fully and fairly covered the entire case. 

We have examined all of the other questions discussed by 
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counsel with great care, and are satisfied that there is no reversi- 
ble error in the record. 
The judgment of the court below is therefore affirmed. 


SUPREME COURT OF MICHIGAN. 


WILMS 
vs. 


NEW HAMPSHIRE FIRE INS. CO. (No. 102.)* 


1. INSURANCE—FIRE INSURANCE—ASSIGNMENT OF POLICY. 

Where policies of fire insurance on lumber were assigned to the buyer of 
the lumber, and the insurer consented to the making of such assign- 
ments, the effect was new contracts of insurance issued to the buyer 
as owner of the lumber. 

(For other cases, see Insurance, Cent. Dig. §§ 476, 477; Dec. Dig. § 
207 [2].) 


2. INSURANCE—FIRE INSURANCE—ADJUSTMENT. 

An insurance company may investigate the circumstances attending a 
loss by an adjuster or other agent even if insured is put to some 
expense or is delayed, and may have appraisals of values made with- 
out waiving its rights under the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1078-1082; Dec. Dig. § 
397.) 


3. INSURANCE—FIRE INSURANCE—POWERS OF ADJUSTER. 

Having investigated the circumstances of a loss, an adjuster for a fire 
insurance company, upon whose power the insured knows of no 
limitation, may bind the insurer by his action, and may, for the 
insurer, deny liability, and thereby waive the furnishing of proofs 
of loss and the policy provision that suit shall not be begun until 
sixty days after furnishing of proofs. 

(For other cases, see Insurance, Cent. Dig. § 948; Dec. Dig. § 375[2].) 


4. INSURANCE—FIRE INSURANCE—AGREEMENT WITH AD- 
JUSTER—CONCLUSIVE EFFECT. 

In the absence of fraud or mistake, where the adjuster of a fire insur- 
ance company conferred with the insured, who had suffered a loss, 
coming to an agreement with him as to the amount of the loss and 
the value of the property destroyed, not formally reduced to writing 
and signed by both parties, but which was arrived at and adopted 
by insured in presenting his proofs of loss with the schedule thereof, 
agreed to and signed by the adjuster, insured and insurer were both 
concluded by the agreement. 

(For other cases,.see Insurance, Cent. Dig. § 1412; Dec. Dig. § 565.) 


* Decision rendered, Mar. 29, 1917. 161 N. W. Rep. 940. 
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5. INSURANCE—FIRE INSURANCE—POWERS OF ADJUSTER— 
LIMITATION—NOTICE. 


Where the blanks for proofs of loss furnished by a fire insurance com- 
pany recited, “It is expressly understood and agreed, that the fur- 
nishing of this blank to the assured and the preparing of proofs by 
an adjuster or any agent of the company herein, is not a waiver of 
any rights of said company,” such recital was not notice to the in- 
sured of curtailment of the general power of an adjuster to agree 
to the amount of loss. 


(For other cases, see Insurance, Cent. Dig. § 1412; Dec. Dig. § 565.) 


Error to Circuit Court, Saginaw County; William G. Gage, Judge. 

Action by William Wilms against the New Hampshire Fire Insur- 
ance Company. To review a judgment for plaintiff, defendant brings 
error. Affirmed. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, 
Steere, and Brooke, JJ. 


Lucking, Helfman, Lucking & Hanlon, of Detroit (Riley L. Crane, of 
Saginaw, of counsel) for Appellant. 

Humphrey, Grant & Humphrey, of Saginaw (Wm. C. Gilbert, of 
Chicago, Ill, of counsel), for Appellee. 


OSTRANDER, J. 

The action is brought to recover upon three policies of insur- 
ance, issued by defendant to the Northern Timber Company, 
covering lumber claimed to have been destroyed by fire June 17, 
1913. They, with other policies covering the same risk, and 
which have been paid, were assigned, before loss, to the plaintiff. 
At the circuit, a verdict for plaintiff was directed by the court, 
upon which a judgment for the sum of $4,991.70 was entered 
November 18, 1915. A new trial, asked for by defendant, was 
refused. 

The policies describe the insured property :— 

“On lumber (lath and shingles, if any) owned by assured or 
held in trust or on commission, or sold but not delivered, piled 
on the shore of Lake Superior at Perry’s Landing, Michigan.” 

The assignment of each policy was consented to by defendant 
by indorsement on the policy of the words :— 

“The New Hampshire Fire Insurance Company hereby con- 
sents that the interest of the Northern Timber Company as 
owner of the property covered by this policy be assigned to 
William Wilms.” 

Each policy contains, among other stipulations, the following :— 

“This company shall not be liable beyond the actual cash value 
of the property at the time any loss or damage occurs, and the 
loss or damage shall be ascertained or estimated according to 
such actual cash value, with proper deduction for depreciation, 
however caused, and shall in no event exceed what it would then 
cost the insured to repair or replace the same with material of 
like kind and quality; said ascertainment or estimate shall be 
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made by the insured and this company, or if they differ, then by 
appraisers, as hereinafter provided; and the amount of loss or 
damage having been thus determined, the sum for which this 
company is liable, pursuant to this policy, shall be payable sixty 
days after due notice, ascertainment, estimate and satisfactory 
proof of the loss have been received by this company in accord- 
ance with the terms of this policy.” 

Some 2,500,000 feet of lumber, it is claimed, was cut by 
the Northern Timber Company. Twenty policies of insurance 
were issued to the Northern Timber Company by different com- 
panies, sixteen of which were assigned prior to the fire. With 
respect to the policies here involved, proofs of loss were made 
under each of them on the forms of the defendant company, upon 
each of which, pasted thereto, was a schedule, reading :— 


Bills of Sale Northern Timber Co. to William Wilms. 
Oct. 21, 1912 Piles 1-20 235000 
Pe. 2 * « 21-43 276000 


” ee * © 44-59 178100 
Jan. 31, 1913 1-11-41-43 166089 
Feb. 17, “ 12-21 128640 

dT 178120 

1161969 


Sale price of lumber at Chicago 
Less loading and cartage 


Loss and Damage $15105 59 
[ Signed] W .S. Wright, Adjuster, 
Marquette, Mich. 
And also a schedule of insurance and apportionment of the 
claim, reading :— 
1575 10- 2-13 
2279059 =2-12-13. Caledonian 
3-12 California 
19424 12- 13 
19432 2-12-13 
14 
2402815 10- 9-12 


213702 
205772 
205780 
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Mr. Wright, the adjuster for defendant, testified, over objection 
and exception :— 

“In adjusting this loss of this lumber by fire at Perry’s Land- 
ing, I acted for the New Hampshire Fire Insurance Company. 
Mr. Joseph Braden of Chicago acted for Mr. Wilms. Q. Now, 
did you, acting for the New Hampshire Fire Insurance Com- 
pany, with Mr. Braden acting for Mr. Wilms, have any negotia- 
tions that culminated in an agreement as to the amount of the 
loss, and the value of the property destroyed? * * * A, 
Yes, sir. Q. I show you Exhibits N, M, and L, and call your 
attention to what is known as schedule attached to each one of 
those schedules, on each of those proofs of loss, purporting to be 
signed by W. S. Wright, adjuster, and ask you if those were 
signed by you? * * * A. Yes, they were. Q. Are those 
settlements signed by you, on each of those three proofs of loss, 
the adjustment made as agreed upon between you and Mr. 
Braden and the New Hampshire Fire Insurance Company, on 
their loss? * * * A. They are. My agreement with Mr. 
Braden as to the adjustment was verbal. Those written sched- 
ules signed by me are in accordance with that verbal agreement. 
* * * Q. And are those statements signed by you a memo- 
randum in writing of the amount of property destroyed, and its 
value, as agreed upon between you and Mr. Braden? * * * 
A. They are. * * * I filled out the proofs of loss and mailed 
them to Mr. Braden at Chicago, to be signed by Mr. William 


Wilms, or his attorney in fact. They were returned to me ex- 
ecuted as you now see them. After I received them, I sent them 
to Mr. Geo. March.” 


Defendant paid Mr. Wright for his services. These papers 
were forwarded, and with respect to each of them, under date 
September 15, 1913, upon the stationery of the defendant, signed, 
“George K. March, Special Agent,” a letter was written, ad- 
dressed to plaintiff, acknowledging receipt of “an executed state- 
ment relative to policy, etc.,” and stating that for several reasons 
“we are forced to make objections to said statement, purporting to 
be proof of loss, and same is held subject to your order.” The 
objections stated were, in substance and effect, that ‘we have 
been,” or “‘we are,” advised by the commissioner of the land 
office of Michigan that the state claimed title to a considerable 
portion of the lumber described in the policy and the purported 
proof of loss; that on or after January 24, 1913, the Northern 
Timber Company assigned and set over a portion, if not all, of its 
assets, real and personal, including the property described in the 
policy, or the timber from which it is claimed some portion of 
the lumber in question was cut, to the Chippewa Land & Lumber 
Company, and possibly to others, without giving notice thereof to 
the defendant; that from information received “we are forced 
to the belief that the value and quantity of lumber alleged to 
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have been destroyed by the fire in question are very considerably 
overstated in said purported proof of loss”; that the Northern 
Timber Company did not possess full title to the property for 
which claim was made, and therefore could not convey it. The 
objection relating to the claimed interference of the Chippewa 
Land & Lumber Company with the title to the property was. 
abandoned, and need not be again referred to. 

Before any suit was instituted, this state of facts existed: 
Policies had been from time to time issued to the Northern Tim- 
ber Company as lumber was cut and piled, sales of lumber had 
been made to the plaintiff, the piles of lumber so sold being 
marked and identified and paid for in part by plaintiff, written 
bills of sale describing the same had been made by the Northern 
Timber Company to plaintiff, to whom, with the consent of the 
insurer, policies so as above issued were assigned by the Northern 
Timber Company, a fire had occurred, destroying whatever lum- 
ber there was, including that sold to plaintiff, an adjuster repre- 
senting defendant and an agent of the plaintiff had visited the 
scene of the fire, had conferred and had agreed upon the quan- 
tity and value of the plaintiff’s lumber destroyed by the fire, 
formal proofs of loss containing the evidence of the agreement 
of these agents had been sent to defendant, and defendant had, 
as above stated, made its objections to the payment of the loss. 
A suit or suits upon the defendant’s policies had been instituted 
by the plaintiff in Chicago, and, it would seem, a suit (the one at 
bar) had also been brought in Michigan. Thereafter it was 
proposed by the attorney for defendant that the Chicago suit be 
discontinued and the Michigan case tried, and in negotiations 
relative to such proposed action and for the purpose of ascertain- 
ing what questions defendant desired to raise and have de- 
termined, if the Michigan case was tried and the Chicago suit 
abated, the attorney for defendant indicated in writing the issues 
as follows :— 


“Tt is the contention on our part that Mr. Wilms was not 
guilty of intentional or wilful fraud either in obtaining the 
policies of insurance or in making the purported proofs of loss. 

“Our claim is constructual fraud, based on the fact that the 
Northern Timber Company’s policies were void because of the 
theft on their part of a portion of this timber, and the fact that 
they could not pass title to Mr. Wilms. This being true, Mr. 
Wilms did not have the sole and unconditional title to the prop- 
erty, and hence the false statements, although we admit the in- 
nocence of Mr. Wilms, in making same. 

“We charge this to reach the title of the property and try out 
the devisability of the contract as it is our claim that each policy 
was a blanket policy on the entire amount of timber. 

“We will not stand on technicalities, but eliminate everything 
possible in order to reach the main points of the case. We wilf 
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agree that the purported proofs of loss were made out by Mr. 
Paepcke under proper authority, and we see no necessity of either 
Mr. Wilms or Mr. Paepcke appearing in these suits, as such 
matters we will agree to read into the record. This also applies 
to all papers made out by Mr. Wright, the adjuster. 

“We will further agree that this fire was the occasion of a 
total loss and that notice was given to each company. 

“T Signed ] M. H. Baxter.” 


The Chicago suit was discontinued, the Michigan suit tried, 
with the result hereinbefore stated. The special defenses, notice 
of which was given with defendant’s plea, correspond, in sub- 
stance, with the objections indicated in the letters denying 
liability. 

Defendant, appellant, presents certain propositions which it 
states as follows: First, the title to the insured lumber when 
destroyed was in the Northern Timber Company; no title ever 
passed to plaintiff. Second, the fact that Mr. Wright helped the 
plaintiff prepare the proofs of loss did not bind the company as 
to quantity or value of lumber destroyed; this did not constitute 
an agreement by defendant to pay the amount stated in the 
proofs. Third, an adjustment may be rescinded for fraud. 
Fourth, the instruction that there was no evidence showing that 
“trespass lumber” was mixed with the lumber sold to plaintiff 
was erroneous. Fifth, there was misrepresentation in the pro- 
curement of the policies which rendered them void when issued. 
Sixth, the case should have been submitted to the jury. 

1. Appellant’s first proposition is based upon the contract be- 
tween plaintiff and the Northern Timber Company for the pur- 
chase and sale of the lumber, it being contended that according 
thereto title could not pass until the lumber was inspected and 
measured, the purchase price determined, the quantity of each 
grade (two) of lumber ascertained, until acceptance by plaintiff, 
until the lumber had been loaded and delivered in Chicago. There 
is a sufficient reason for declining to discuss this proposition in 
this opinion. Although in the notice of special defenses given 
with defendant’s plea it is averred that plaintiff was not owner 
of the property covered by the policies when they were assigned 
to him, or when the loss occurred, no such unqualified fact was 
asserted in denying liability, and it is evident that the only fact 
regarded as affecting plaintiff’s title to the time the cause was 
tried was the one that the Northern Timber Company did not 
have a title to convey to plaintiff. Its title was questioned be- 
cause of the claimed presence in the lumber of some taken from 
state land in committing a trespass thereon. This conclusion is 
supported by the language employed in denying liability and as 
well by the statement of Mr. Baxter, attorney for defendant, made 
in writing, for the purpose of identifying and of making certain, 
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for the benefit of the attorneys for plaintiff, the issue desired to 
be tried. 

[1] Further than this, the policies sued upon were assigned to 
the plaintiff, and the defendant consented to the making of such 
assignments “transferring the interest of the Northern Timber 
Company as owner of the property” covered by the policies. The 
effect was new contract of insurance issued to plaintiff, as owner. 
And the assignments and the stipulation above set out are con- 
sistent only with the idea that plaintiff’s title to the lumber claimed 
by him was regarded as infirm only because the title of his vendor 
was infirm. 

2. It was, and is, the contention of plaintiff that, upon the 
subject of the extent of loss and value of property destroyed, the 
adjustment bound both parties, in the absence of fraud or mistake, 
and no fraud or mistake being alleged in the denial of liability, 
or in the notice given with the plea, the manner in which the con- 
clusions of the adjuster were reached and upon what evidence 
was immaterial. This contention the court sustained. It is ap- 
pellant’s contention that Mr. Wright had no authority to so bind 
the defendant upon the subject of the quantity and value of the 
property destroyed. 

[2,3] It is undoubtedly true that an insurance company may 
investigate the circumstances attending a loss, by an adjuster or 
other agent, even if the insured is thereby put to some expense or is 
delayed and may have an appraisal of values made, without waiv- 
ing its rights under the policy. Briggs vs. Insurance Co., 65 
Mich. 52, 31 N. W. 616; Richards vs. Insurance Co., 83 Mich. 
508, 47 N. W. 350, 21 Am. St. Rep. 611. But it is also true that, 
having investigated the circumstances of a loss, an adjuster upon 
whose powers the insured knows of no limitation may go further 
and bind the company he represents by his action. He may, for 
the company, deny liability and thereby waive the furnishing of 
proofs of loss and the provision of the policy that suit shall not 
be begun thereon until sixty days after furnishing of proofs of 
loss. Popa vs. Insurance Co., 158 N. W. 945; Fisk vs. Fire 
Association, 158 N. W. 947. 

In Lancashire Ins. Co. vs. Barnard, 111 Fed. 702, 49 C. C. A. 
559, an adjuster elected not to rebuild a building injured by fire 
and to pay the damages, and his power to do so was denied by 
the insurer. It was said :— 

“But an adjuster is empowered to settle the alleged loss. A 
settlement of the loss necessarily involves the exercise of the 
option to pay the damages sustained, or to rebuild or repair the 
building injured. The whole is always greater than and includes 
all its parts, and the authority to settle a loss includes the power 
to do any lawful act and to make any legal contract to fix the 
amount of and to discharge the liability. An adjuster of an in- 
surance company authorized to settle an alleged loss has the power 
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to determine its amount, and how, when, and where it shall be 
paid; and hence he necessarily has the authority to determine 
whether it shall be paid in money or by the reconstruction of the 
injured building and the power to exercise the option of the 
company in that behalf.” 

[4] The reasoning of the court in the cases last cited applies 
in the case at bar and in any case where, no limitations upon the 
powers of the adjuster being disclosed, he agrees with the in- 
sured as to the amount of the loss and the liability of the insurer. 
The contracts of insurance here involved contemplate a settle- 
ment and an adjustment of the loss, and provide for an appraise- 
ment of the loss sustained by the insured if an agreement cannot 
be reached by the parties. There is uncontradicted evidence of an 
agreement of the defendant’s adjuster and the representative of 
the plaintiff as to the quantity and value of the destroyed property. 
In Moloney vs. Germania Fire Ins. Co., 168 Mich. 269, 275, 276, 
134 N. W. 6, cited by defendant, it was expressly determined, 
that the testimony did not evidence an admission and settlement 
of liability. The agreement in the case at bar was not formally 
reduced to writing and signed by both parties, but it was arrived 
at, and the plaintiff in presenting the proofs of loss, with the 
schedule thereof, actually agreed to, signed by the adjuster, 
adopted and approved the schedule and the facts recited therein. 
In the absence of fraud or mistake, this ought to conclude both 
parties. 

[5] It is said by defendant that in the proofs of loss them- 
selves is found a limitation upon the powers of the adjuster, they 
containing the recital :— 

“It is expressly understood and agreed, that the furnishing of 
this blank to the assured and the preparing of proofs by an ad- 
juster or any agent of the company herein, is not a waiver of any 
rights of said company.” 

But the adjuster did more than the things here recited. Nor 
can the provision be reasonably construed to be notice that the 
general power of an adjuster to agree to the amount of the loss is 
curtailed. 

It should be stated further that, although the court ruled, as is 
hereinbefore set out, that the agreement as to quantity and value 
was conclusive, the plaintiff did, by undisputed evidence, make 
out a loss of lumber, the value of which exceeded the amount of 
the insurance. It was undisputed evidence, although defendant 
introduced testimony in an effort to prove that so much lumber of 
the quality could not have been secured from certain lands from 
which logs from which the lumber was made were taken. In my 
opinion, this testimony, which need not be set out here, was of 
such a nature that the court was warranted in disregarding it 
upon the question of the quantity of lumber destroyed by the fire. 

3. It is said that the adjustment—settlement—made by the ad- 
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juster may be rescinded for fraud. This contention is not dis- 
puted. But it is not claimed that Mr. Wright acted fraudulently, 
or that plaintiff had any fraudulent purpose. It is said, how- 
ever, that Mr. Wright acted upon information which was in fact 
untrue, and that defendant was prepared to prove that there was 
not to exceed one-fifth the claimed amount of lumber destroyed. 
For this latter statement I find no support in the record. It has 
been already stated that testimony was introduced upon the sub- 
ject of the quantity of lumber which was cut and piled by the 
Northern Timber Company and set apart, in piles, for plaintiff. 
The opening statement of counsel for defendant was that evidence 
would be introduced to show (in substance and effect) that there 
was not half the lumber, claimed to have been destroyed, there; 
that Mr. Wright acted upon misinformation given by the assured, 
or by persons in privity with him; that a considerable quantity 
of lumber of certain grades was made from logs taken, without 
authority from state lands and mixed with other lumber; that the 
fire occurred a few days before state trespass agents were ex- 
pected to present themselves ; that the agent who issued the policies 
did so upon statements of the representative of the Northern Tim- 
ber Company that the lumber covered was all cut from its lands; 
that it was impossible for plaintiff to have lost so much lumber, 
for the reason that it never grew upon descriptions of land which 
plaintiff claimed it came from. 


Defendant established the facts: First, that agents of the 
state estimated that the Northern Timber Company had cut from 
state land without authority 145,000 feet of logs; and, second, 
that the sum of $1,450 was paid to the state, after the fire, in 
settlement of the alleged trespass. The testimony did not tend 
to prove that plaintiff had any knowledge of the first fact, or 
that any of this lumber was mixed with the lumber piled and set 
apart as plaintiff's lumber. Indeed, it is doubtful if anything but 
conjecture supports the idea that any considerable quantity of 
lumber was in fact cut from timber belonging to the state, or that 
the Northern Timber Company did not cut, where it had the 
right to cut, more lumber than was claimed to have been insured 
and destroyed by the fire. I do not regard further discussion of 
the subject as material, although there is satisfaction in knowing 
that the application of proper rules of law does not in fact result 
in any injustice to defendant. 

4, 5,6. What has been said disposes, practically, of all remain- 
ing contentions. The case for the plaintiff, supported by undis- 
putable evidence, is that the policies of insurance were originally 
properly issued, and, as lumber was set apart for plaintiff in piles 
marked with his name, the policies in suit, and others, were as- 
signed to him, with the written consent of the insurers, thus 
making a new contract between plaintiff and the insurers. Plain- 
tiff was innocent of any fraud or misconduct in the matter, and 
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lumber for which he had paid, and had agreed to pay, in value 
exceeding the insurance thereon, was totally destroyed by 
fire. The insurer and the insured set about ascertaining the facts 
and the quantity and value of insured property which had been 
destroyed, and reached an agreement. Of this agreement, made 
by its agent, defendant had notice as early as July 11, 1913. It 
was September 15, 1913, that it notified plaintiff of its reasons for 
not paying his demand and for denying liability. 

It is obvious that if no agreement as to the quantity and value 
of the insured property had been reached, pursuant to the con- 
tract, a resort to appraisers would have followed. It is equally 
obvious, and has been already commented upon, that the sole 
question regarded by the attorney for defendant as debatable was 
the alleged infirmity of title to the property arising out of the 
claim that the policies when issued were blanket policies, re- 
mained so, and the lumber originally covered by them had been 
a part of it, secured by a trespass upon state lands. In view of 
the consent of the insurer to the assignment of the policies in 
suit to plaintiff, the segregation of his lumber, the agreement 
which was reached as to the quantity and value of lumber de- 
stroyed, the issue actually presented is a simple one and rightly 
decided by the trial court. 

The judgment is affirmed. 


KANSAS CITY COURT OF APPEALS. 


MIssouRI. 


BEALMER et AL. 


ts 
HARTFORD FIRE INS. CO. (No. 12350.)* 


2. INSURANCE—FIRE INSURANCE—TRANSFER OF POLICY — 
SUFFICIENCY OF EVIDENCE. 

In an action on a policy of fire insurance, evidence held to show that it 
was intended by the insurer’s agent and a plaintiff that there was an 
oral agreement between the agent and plaintiffs that the policy was 
transferred to plaintiffs, who had bought from church trustees the 
realty covered by the policy. 

(For other cases, see Insurance, Cent. Dig. § 1717; Dec. Dig. § 665[11].) 


3. INSURANCE—FIRE INSURANCE—PURCHASE OF PROPERTY 
COVERED—EFFECT. 

When plaintiffs bought a building and policy of fire insurance thereon 

from church trustees, they bought the right to have the policy trans- 


* Decision rendered, Apr. 2, 1917. 193 S. W. Rep. 847. 
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ferred or assigned to them, provided the insurer agreed to it, and, if 
the insurer should not agree, they bought the right to have paid them. 
the unearned premiums on the policy after its surrender. 


(For other cases, see Insurance, Cent. Dig. § 490; Dec. Dig. § 220.) 


4. INSURANCE—FIRE INSURANCE—TRANSFER OF PROPERTY 
AND POLICY—DUTY OF INSURER. 


Where church trustees sold property insured against fire, and the in- 
surer had notice of the purchasers’ right in the policy, having been 
notified of the fact that the policy had been sold, it should have noti- 
fied the church trustees or the purchasers of its refusal to carry the 
policy in favor of the purchasers, so that it could have been sur- 
rendered, the unearned premiums collected of the insurer, and the 
purchasers permitted to obtain other insurance. 

(For er cases, see Insurance, Cent. Dig. §§ 474, 477; Dec. Dig. § 
207 [2].) 


5. INSURANCE—FIRE INSURANCE—TRANSFER OF POLICY— 
WRITING. 


The fact that no actual writing was made transferring or assigning a fire 
insurance policy to the purchasers of the property does not affect 
the actual agreement transferring it; as the writing, if made, would 
have been only evidence of the contract of transfer. 


(For other cases, see Insurance, Cent. Dig. § 484; Dec. Dig. § 214.) 


6. INSURANCE—FIRE INSURANCE—AUTHORITY OF AGENT— 
STATUTE. 


Under Rev. St. 1909, § 7047, providing that foreign insurance companies. 
admitted to do business in the state shall make contracts of insurance 
only by lawfully constituted and licensed resident agents, who shall 
countersign all policies issued, and that any such insurance company 
who shall violate any provision of the section shall suffer revocation 
of its authority to do business in the state, a fire insurer’s agent in a 
town who for twenty-three years had transacted all of the insured’s 
business, and had collected its premiums, solicited insurance, counter- 
signed and delivered policies, distributed calendars and blotters with 
his name as agent of the insurer printed thereon, had a sign up in 
his place of business stating that he was the insurer’s agent, and had 
been licensed by the state as the insurer's agent, was, as insurer’s 
agent, authorized to consent to an assignment of a policy of fire 
insurance on sale of the property covered. 


(For other cases, see Insurance, Cent. Dig. §§ 476, 477; Dec. Dig. 207[2].) 


8. INSURANCE— FIRE INSURANCE—ACTION ON TRANS- 
FERRED POLICY—ACTUAL TRANSFER. 


In an action on a policy of fire insurance transferred to the purchasers of 
the insured property, for plaintiffs to recover the jury must have 
found that the policy actually was transferred, and it was not suffi- 
cient that the jury found that the parties understood that the policy 
was transferred. 


(For other cases, see Insurance, Cent. Dig. §§ 1785-1787; Dec. Dig. § 670.) 


Appeal from Circuit Court, Macon County; Nat. M. Shelton, Judge. 

“Not to be officially published.” 

Action by George Bealmer and another, copartners trading as Beal- 
mer & Sons, against the Hartford Fire Insurance Company, a corporation. 
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From a judgment for plaintiffs, defendant appeals. Reversed, and cause 
remanded. 


Barker & Jones, of La Plata, for Appellant. 
Hughes & Hughes, of Macon, for Respondents. 


BLAND, J. 

This is an action on an insurance policy issued by the defendant 
on the Baptist Church at Atlanta, Macon County, Mo., insuring 
said structure in the sum of $1,500 against loss or damage by fire 
from August 14, 1913, to August 14, 1916. On March 8, 1915, 
the trustees of said Baptist Church, through their building com- 
mitteee, sold the church building, but not the ground, to Bealmer 
& Sons, the plaintiffs herein, and as a part of said transaction the 
policy of insurance sued on was also sold to plaintiffs. On the 
25th day of September, 1915, the church building was completely 
destroyed by fire, and plaintiffs brought this suit to recover the 
value of said building. 

When the policy of insurance was sold by said trustees of said 
church building it was agreed that the same was to be transferred 
by the company to plaintiffs. Shortly thereafter William L. 
Bealmer, one of the plaintiffs herein, had a conversation with Mr. 
W. J. Dearing, who was the agent of defendant at Atlanta, Mo. 
On demurrer we will take Bealmer’s version of this transaction. 
According to this witness, the following took place between 
Dearing and himself :— 

‘We stopped and was looking across the street to the church, 
and I told him we had bought the building and what we paid for 
it, and that the insurance was to be transferred over to us, and 
for him to look after it, and he said, ‘Well.’ We had a few more 
words, I don’t remember what they were, and I went on to my 
business, and that is all the conversation at that time as to the 
insurance. It was my opinion he would tend to it after giving 
that notice.’ He said he would. He said, ‘Well.’ ” 

Bealmer further testified that the policy of insurance between 
the time of the said conversation and the fire was in the posses- 
sion of defendant’s agent, W. J. Dearing. It also appears from 
the record that defendant’s said agent, after said sale of the 
building and policy thereon, and before the fire, had a conver- 
sation with Mr. Atterbury, one of the trustees of the church, who 
had bought the land upon which the church was built, and that 
defendant’s said agent told Mr. Atterbury that, “if I make a 
report of the sale to Bealmer & Sons, I would have to make a 
second report when the lot was sold.” 

Dr. Lyda, chairman of the board of trustees of the church and 
a member of the building committee of twelve who made the sale 
of the church building to Bealmer & Sons, testified that as a part 
of the transaction wherein the building was sold to Bealmer & 
Sons the trustees of the church agreed to assign the unexpired 
insurance policy over to plaintiffs, and that he understood that 
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the policy belonged to Bealmer & Sons from May 8, 1915; that 
he was under the impression that the insurance had been trans- 
ferred to Bealmer & Sons; that he had agreed with Bealmer & 
Sons to have it done; and that he was one of those who should 
have done it and that he thought he had done it, and he stated to 
Mr. Bealmer on the morning of and after the fire that the insur- 
ance had been transferred to him. But it appears that no actual 
writing had been made upon the policy transferring the insurance 
to plaintiffs before the building burned. 

The theory of plaintiffs’ right to recover as alleged in their 
petition is that they bought the policy of insurance along with the 
building and that the trustees agreed to a transfer or assignment 
thereof by the company to plaintiffs, and that, when the company 
agreed to such transfer or assignment, the building would then 
be insured in favor of plaintiffs, and that such transfer or assign- 
ment was thereafter consummated by the agreement between 
William Bealmer, one of the plaintiffs, and W. J. Dearing, de- 
fendant’s agent, as shown by the conversation testified to, as 
stated above, between said Bealmer and said Dearing. In other 
words, although there was no writing whereby said transfer was 
agreed to by the defendant, there was an oral agreement and con- 
tract that said transfer or assignment was made. 

[1] The petition is attacked by appellant for the reason that it 
is claimed that it alleges there was no actual transfer of the policy 
of insurance, but only an agreement that there should be a trans- 
fer in the future, and that, instead of there being alleged a trans- 
fer, it was alleged that it was understood by the parties that the 
insurance policy was to be transferred. Without setting forth the 
lengthy allegations of the petition, we have come to the conclu- 
sion that, although the petition is inartificially drawn, by giving 
it the liberal construction that it is entitled to after verdict, taking 
all the facts stated in the petition, it alleges the cause of action 
stated above, and is not subject to an attack such as is made upon 
it by appellant. 

Appellant also says that the transaction as detailed in the testi- 
mony of plaintiff, William Bealmer, and as quoted above, does not 
show any agreement upon the part of defendant’s agent, Dearing, 
to an assignment of the policy to plaintiffs. Said testimony shows 
that Bealmer told the agent that plaintiffs had bought the building 
upon which said policy of insurance was issued, and that as a 
part of the agreement the company was to transfer the policy to 
plaintiffs, and he asked the agent to look after it. Bealmer fur- 
ther testified that the agent “said he would. He said, ‘Well.’” 
The agent himself testified that he knew that the building and 
policy had been sold to plaintiffs before the fire. In fact, it was 
a matter of common knowledge in the village that the building, 
if not the policy, had been sold to plaintiffs. 

[2] From all the testimony we cannot but conclude that it was 
intended by the agent and Bealmer that there was an oral agree- 

Vol. XLIX—50. 
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ment between the said agent and plaintiffs that the policy of in- 
surance was transferred to plaintiffs, however they may have ex- 
pressed it in inaccurate speech. Appellant says, that defendant’s 
contract of insurance was with the trustees, and not with the 
plaintiffs, and that the contract of insurance was a personal one, 
and did not run with the land, and that none of the trustees ever 
requested defendant’s agent to transfer the policy to plaintiffs. 
The inference is strong that one of the trustees, Mr. Atterbury, 
had given the agent to understand that the company should trans- 
fer the policy to plaintiffs. If this were not the fact, why did 
the agent suggest to Mr. Atterbury, when the latter went to see 
him, that if he (Dearing) made a report to his company of the 
sale of the church to Bealmer & Sons, that he would have to 
make a second report when the lot was sold? 

[3] However, in addition to this conversation between de- 
fendant’s agent and Mr. Atterbury, when the plaintiffs bought 
the building and the policy of insurance from the trustees of the 
church they bought the right to have the policy transferred or 
assigned to them, provided the company agreed to it, and if the 
company should not agree to such transfer, then the plaintiffs 
bought the right to have paid to them the unearned premiums on 
the policy upon its surrender to the company. 

[4] Plaintiffs at the time the witness Bealmer had the conver- 
sation as above detailed with defendant’s agent clearly had some 
right in the policy, and the defendant had notice of such right, 
because it was then notified of the fact that the policy had been 
sold to the plaintiffs, and if the defendant did not want to carry 
for plaintiffs the insurance on the building after the structure 
had been transferred to them, having all the facts in its posses- 
sion, it should have notified the trustees or plaintiffs of its re- 
fusal to carry the policy in favor of plaintiffs, so that it could 
have then been surrendered and the unearned premiums collected 
of defendant, and plaintiffs permitted to obtain other insurance ; 
but nothing like this happened. On the contrary, the parties, in- 
cluding the trustees of the church, Bealmer & Sons, and defend- 
ant’s agent, knew of the entire transaction, and knew not only 
that the policy had been sold to the plaintiffs, but that both the 
trustees and plaintiffs understood and thought that the policy was 
transferred by the company to plaintiffs, and if any loss by fire 
should take place, that plaintiffs would be compensated for the 
same under the terms of the policy. 

[5] The fact that no actual writing had been made transferring 
or assigning the policy would not affect the actual agreement 
transferring it, as the writing, if it had been made, would have 
been only evidence of the contract of the transfer. 

[6] But appellant says that its agent, W. J. Dearing, was not 
such an agent as could agree, orally or otherwise, to a transfer 
of the policy sued on. The evidence shows that Mr. Dearing had 
been defendant’s agent for twenty-three years in the town of 
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Atlanta. During that time he had transacted all of defendant’s 
business at that place, collected its premiums, solicited insurance 
for it, countersigned and delivered its policies; that he had dis- 
tributed calendars and blotters of the company with his name as 
agent. printed thereon; that he had a sign up in his place of 
business stating that he was the agent for the defendant, that he 
held himself out and was known in the vicinity as defendant’s 
agent, and in addition to this he had been licensed by the state as 
defendant’s agent. By virtue of section 7047, R. S. 1909, the 
agent, W. J. Dearing, was clearly such an agent of the defendant 
as would be authorized to consent to an assignment of this policy. 
Sheets and Day vs. Insurance Co., 153 Mo. App. 620, 135 S. W. 
80, and cases cited therein. 

[7] Appellant attacks plaintiffs’ instruction No. 1. This in- 
struction tells the jury that it is admitted that the policy of in- 
surance sued upon was in force from and after August 14, 1913, 
until the 14th day of August, 1916. This statement in the in- 
struction was not correct. The answer does not admit that the 
policy was in force between said dates, but only admits that de- 
fendant insured the trustees of the Baptist Church for a period 
covering the time between said dates. Nor could said policy of 
insurance have been in force after the building was totally de- 
stroyed by said fire, which was on the 25th day of September, 
1915. The very question at issue was whether the policy was in 
force at the time of the fire. Dearing, the agent, testified that he 
did not agree to the assignment of the policy to plaintiffs. We 
cannot say that the facts required to be found by the jury in the 
remainder of the instruction cured this palpably incorrect state- 
ment. 

[8] The instruction is further attacked for the reason that it 
permitted the jury to find that, “if the policy was to be trans- 
ferred” to said plaintiffs, and if they believed that “after said 
notice was given that the trustees * * * and the plaintiffs 
understood that said policy of insurance belonged to plaintiffs,” 
then, if the jury found the other facts, they should find for the 
plaintiffs. Appellant says that in order for plaintiffs to recover 
the jury must have found that the policy actually was transferred. 
We believe this to be a merited criticism of the instruction. It 
was not sufficient that the jury find that the parties understood 
that the policy was transferred, but they should have been re- 
quired to find that the policy was actually transferred. 

The judgment is reversed, and the cause remanded. All concur. 
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UNITED STATES DISTRICT COURT. 


District New JERSEY. 
In RE STUCKY TRUCKING & RIGGING CO.* 


2. INSURANCE—FIRE POLICIES—PROCEEDS—RIGHT TO. 


A chattel mortgagee, whose mortgage was invalid as to creditors of the 
mortgagor, insured his interest in the mortgaged property against 
fire; the policy providing that the loss, if any, should be payable to 
the mortgagee. A fire occurred within less than four months of the 
bankruptcy of the mortgagor and the mortgagor’s trustee in bank- 
ruptcy claimed the proceeds of the policy. Held that, as an insur- 
ance policy is a personal contract of indemnity between the insurer 
and the insured, and in the absence of any equitable lien, the pro- 
ceeds will pass only to those for whom provision is made in the con- 
tract or their assignees, the trustee in bankruptcy was not entitled 
to the proceeds of the policy, though the chattel mortgage was in- 
valid as to the bankrupt’s creditors, and so was subject to attack by 
the trustee, for the mortgage was valid as between the mortgagee and 
mortgagor, and the policy only insured the mortgagee’s interest. 


{For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


3. INSURANCE—FIRE POLICIES—INSURABLE INTEREST. 


In such case, the trustee in bankruptcy could not obtain the proceeds of 
the policy on the ground that the invalidity of the mortgage deprived 
the mortgagee of an insurable interest, for that defense could be 
raised only by the insurance company. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


4. INSURANCE—RIGHT TO PROCEEDS—MORTGAGEE. 


Where a chattel mortgage was taken in the name of another for the 
benefit of the actual mortgagee, and the nominal mortgagee admitted 
that he was only a trustee, the mortgagor’s trustee in bankruptcy is 
not entitled to the proceeds of the policy on that ground. 


{For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


In Bankruptcy. In the matter of the bankruptcy of the Stucky 
Trucking & Rigging Company. On petition to review an order of the 
referee finding that a certain fund should be paid to the trustee in bank- 
ruptcy for the benefit of the bankrupt’s general creditors, free from any 
lien or claim of the Second National Bank of Hoboken, N. J., or the 
Union Trust Company of New Jersey. Order of referee reversed. 


Samuel Heyman, of Jersey City, N. J., for Second Nat. Bank of 
Hoboken. 

George Ralph Hendrickson, of Jersey City, N. J., for Union Trust 
Co. of New Jersey. 

Harry Lane, of Jersey City, N. J., for Trustee in Bankruptcy. 


Harcnt, D. J. 
This controversy relates to the disposition to be made of a fund 
realized from several fire insurance policies, which covered certain 


* Decision renderd, Mar. 3, 1917. 240 Fed. Rep. 427. 
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personal property of the bankrupt that was destroyed and 
damaged by fire prior to the institution of the bankruptcy pro- 
ceedings. About June 1, 1914, the bankrupt borrowed, directly 
or indirectly, about $7,700 from the Second National Bank of 
Hoboken, N. J. (hereinafter referred to as the “Bank’’), on its 
promissory note, indorsed by certain of its officers. It also gave, 
as collateral security for the loan, a chattel mortgage for the same 
amount on certain of its property. The mortgage was made to 
one Philip Stephan, an employee of the Bank, who, admittedly, 
has at all times held it as trustee for the Bank. The note was 
renewed several times, and finally, when it became due in March, 
1915, was protested for nonpayment. In the meantime the bank- 
rupt had incurred considerably more indebtedness to the bank, 
represented by its own promissory notes which had been dis- 
counted by the bank, as well as a few notes upon which other 
parties were the makers. On February 13, 1915, a part of the 
bankrupt’s personal property was destroyed and damaged by fire, 
and shortly afterwards it assigned to the Bank all of the moneys 
due or to grow due to it on the fire insurance policies which it 
held on the property so destroyed and damaged. The amounts 
thus due were subsequently adjusted and paid to the Bank by 
the insurers. But before these payments were made, and on 
May 24, 1915, another fire occurred in the premises then occupied 
by the bankrupt, and resulted in the destruction of and damage 
to certain of its personal property, which was covered, as was 
also that damaged in the first fire, by the chattel mortgage. Prior 
to the second fire the Bank, without previous express authoriza- 
tion from the bankrupt, had procured certain policies of insur- 
ance to cover the property which remained after the first fire. 
These policies were made out in the name of the bankrupt as 
owner, but each contained a standard New Jersey mortgage clause 
providing that the loss, if any, should be payable to Philip Stephan 
and the White Shoe Company, mortgagees, as their interests 
might appear. The premiums were, in the first instance, paid by 
the Bank. The referee has, however, found that they were sub- 
sequently charged to the bankrupt on the books of the Bank. If 
my decision depended upon this determination of fact, I would 
have great difficulty in finding support for it in the evidence. 
However, for the purposes of this case, I will assume that such 
was the fact. On August 21, 1915, the petition in bankruptcy 
was filed. Prior to that time the Bank had received all of the 
money due on the policies which were in force at the time the first 
fire occurred, and a part of that due on the policies which it had 
taken out, as before mentioned, subsequent to the first fire. The 
balance realized from these latter policies is in court, and is the 
fund now in controversy. It also appears that in the latter part 
of December, 1914, the bankrupt gave a chattel mortgage to a 
concern known as the “White Shoe Company,” which mortgage 
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was subsequently assigned to the Union Trust Company of New 
Jersey (hereinafter referred to as the “Trust Company’), as 
collateral security for an indebtedness due to the latter from the 
White Shoe Company. This mortgage is, admittedly, subsequent 
to that of Stephan, as is also the claim of the Trust Company 
subsequent to that of the Bank to any part of the fund now in 
court. Although there was a question before the referee as to 
whether this court had jurisdiction to determine, in a summary 
proceeding, whether the Bank had any lien on or claim to the 
fund, that question has now been waived and jurisdiction con- 
sented to. Neither is the decision of the case embarrassed by any 
question of preference. The referee held that both of the chattel 
mortgages were invalid, as respects the trustee representing the 
creditors of the bankrupt, under the New Jersey Chattel Mort- 
gage Act (1 N. J. Comp. Stat. 463), and that therefore neither 
the Bank nor the Trust Company had any lien on or claim to the 
insurance moneys. The reasoning by w hich he reached the latter 
conclusion is that the rights of the parties to the insurance moneys 
were regulated by the mortgagee clauses in the policies, and that 
as the Bank and the Trust Company had no rights as mortgagees 
in respect to the chattels covered by the insurance policies, they 
had no claim on the insurance moneys. 

{1,2] I am unable to concur in his conclusion. The funda- 
mental fallacy in it seems to me to be a failure to recognize that 
both mortgages, as between the mortgagors and the mortgagees, 
were entirely valid and enforceable, as well as the nature of the 
contract of insurance. If the mortgages were invalid, as I shall 
assume, for the purposes of this argument, that they were to the 
extent found by the referee, they were so only as to creditors and 
the trustees in bankruptcy representing the latter. If they had 
been invalid as respects the mortgagor, as distinguished from its 
creditors (and of this there is no claim), so as to be really non- 
existent, the referee’s conclusion might be sound, on the theory 
that the mortgagees’ rights under the policies were, by the terms 
of the latter, dependent upon the existence of the mortgages. It 
is too well settled to need the citation of authorities that an in- 
surance policy is a personal contract of indemnity between the 
insurer and the insured, and, in the absence of an equitable lien, 
the proceeds thereof are payable only to those for whom pro- 
vision is made in the contract or to their assignees. Each mort- 
gagee, therefore, had, as between it and the bankrupt, an interest 
by virtue of its mortgage in the property covered by the insurance 
policies, and therefore, as between the insurance companies, the 
bankrupt and the mortgagees, the latter, by the terms of the 
policies, were entitled to any moneys which became due on the 
policies, by reason of a fire, to the extent of the amounts due on 
their respective mortgages. Of course, the trustee in bankruptcy 
has succeeded to the rights of the bankrupt, but they, by the pro- 
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visions of the policies, were postponed to those of the mortgagees. 
There was nothing in the policies (so far as the evidence dis- 
closes) to make the payment of any losses to the mortgagees 
dependent upon whether the mortgages were valid as respects 
creditors of the mortgagor. Nor is there any statute of New 
Jersey, nor anything in the Bankruptcy Act, as far as I am aware, 
to that effect. Hence, I am unable to perceive how the mere fact 
that a mortgage may be invalid as to creditors can nullify the in- 
demnity agreements between the insurance companies, the insured 
and the mortgagees, to which the creditors were not parties nor 
privies, except as respects the bankrupt through the trustee. 

[3] If the invalidity of the mortgages as respects creditors can 
be said to have deprived the mortgagees of an insurable interest, 
that could be urged only by the insurers. Wheeler vs. Insurance 
Co., 101 U. S. 439, 441, 25 L. Ed. 1055. The referee’s conclusion 
seems to me, without warrant, to read into the insurance contract 
a provision which is not there, namely, “that the loss shall be pay- 
able to the mortgagees, if the mortgages are valid as respects 
creditors.” I think these views, although perhaps differently ex- 
pressed, are in harmony with those entertained by Judge Hale in 
Hanson vs. Blake Co., 155 Fed. 342 (D. C. D. Me. ), where the 
facts as to Mrs. Young’s claim were very similar to those in the 
case at bar. 


[4] I see no merit in the trustee’s contention that the Bank has 


no claim because the mortgage was made to Stephan, and the 
loss under the policies, by their terms, made payable to him. 
Stephan, admittedly, acted only as trustee for the Bank, and what- 
ever rights he had inure, in equity, to the benefit of the Bank. He 
does not questign this, and it certainly, therefore, does not lie in 
the mouth of the trustee to do so. 


[5] Nor can I find, as urged by the trustee, any evidence to 
justify the conclusion that the mortgage has been fully paid off 
by the moneys received by the Bank on the insurance policies 
which were in existence at the time of the first fire. The amounts 
due on these policies were expressly assigned to the Bank after 
the fire took place, and more than four months before the bank- 
ruptcy proceedings were instituted, for the purpose of “securing 
the indebtedness amounting to $19,408 to the Second National 
Bank of Hoboken, N. J.” It is true that there was included in 
this indebtedness the amount due on the note which the mortgage 
was given originally to secure, but there was nothing in the as- 
signment, nor, so far as the evidence shows, was there any agree- 
ment between the parties, that these moneys should be applied in 
satisfaction of the mortgage. On the contrary, it seems entirely 
clear that it was the intention of the parties that they should not 
be. The mortgage was treated as still existing, and the moneys 
received on the first-mentioned policies have been applied by the 
Bank, as under the circumstances it had a right to apply them, on 
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the part of the indebtedness not secured by the mortgage. 

I am forced to the conclusion, therefore, that the Bank is en- 
titled to the fund now in court to the extent necessary to pay the 
amount due upon the Stephan mortgage. If there is. any balance, 
it should go to the Trust Company. In reaching this conclusion 
I have not attempted to determine whether the referee’s con- 
clusion—that the two chattel mortgages were invalid as to 
creditors—is correct, because it has seemed to me, for the reasons 
before stated, that it is quite immaterial as to whether they were 
or not. The referee’s order will, accordingly, be reversed, and he 
will be directed to enter an order in accordance with these con- 
clusions. 

[6] Certain chattels of the bankrupt came into the possession of 
the trustee and were sold by him free and clear of the mortgages, 
pursuant to an order of the referee, which provided that the liens 
of the mortgages, if any, should attach to the proceeds. The Bank 
makes no claim, by virtue of its mortgage, to any part of the fund 
thus realized, but the Trust Company does. I, however, cannot 
find in the record before me any order of the referee adjudging 
that the Trust Company is not entitled to any part of this latter 
fund, although in his conclusions regarding the disposition of the 
insurance fund he held that the Trust Company mortgage was in- 
valid as to creditors. In the absence of an order adjudging that 
the Trust Company has no lien upon the fund realized from the 
sale of chattels, I do not feel at liberty, in this proceeding, to pass 
upon that question, as there is nothing before me on that point 
to review. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


LUSK 
vs. 


AMERICAN CENT. INS. CO. (No. 3224.)* 


1. INSURANCE—CANCELLATION OF POLICY—POWER OF 
AGENCY—RECOVERY. 


Where the authority conferred upon an insurance agency by a property 
owner relates only to the procurement of a policy of fire insurance, 
which provides that it may be canceled by the company upon five 
days’ notice to the insured the agency in effecting a cancellation at 
the direction of the insurer is its representative; and an instruction 
by the company to the agency, though timely given, to cancel the 


* Decision rendered, Mar. 20, 1917. 91 S. E. Rep. 1078. Syllabus by the 
Court. 
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policy, and the action of the agency on the day before loss by fire im 
canceling the contract and substituting therefor a policy in another 
company, knowledge of which is not acquired by or communicated to 
the insured until after the fire, are ineffectual to discharge the original. 
contract or to defeat recovery thereon. 


(For other cases, see Insurance, Cent. Dig. § 503; Dec. Dig. § 229[3].) 


2. INSURANCE—FIRE INSURANCE—WAIVER BY AGENT— 
STATUTE. 

A clause in a fire insurance policy, in the form authorized by section 68, 
c. 34, Code 1913 (sec. 1430), forbidding waiver by an agent of 
“any provision or condition” thereof except by written indorsement 
thereon, relates to provisions and conditions the performance and 
fulfillment of which are essential to the validity of the contract and 
its continuance in force, and does not refer to stipulations to be 
performed after a loss has occurred. 


(For other cases, see Insurance, Cent. Dig. § 955; Dec. Dig. § 376[2].) 


3. INSURANCE—FIRE INSURANCE—WAIVER OF PROVISIONS. 


Notwithstanding such clause, the condition of the policy requiring notice- 
and formal proofs of loss by the insured may be waived by parol 
by a local agent empowered to issue policies, collect premiums, and 
make renewals and cancellations. 


(For other cases, see Insurance, Cent. Dig. § 1376; Dec. Dig. § 556[1].)- 

4. INSURANCE—FIRE INSURANCE—NOTICE OF PROOFS OF 
LOSS—WAIVER. 

Such condition is waived by conduct by the insurer or its authorized 
agent amounting to a recognition of liability, as an assurance or offer 
of payment of the loss or negotiations for its settlement as if formal 
proofs actually had been furnished, or if what is so said and done 
reasonably induce the insured to believe that proofs are not required 
or necessary and he is influenced thereby to rely in good faith thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 1382, 1383, 1389, 1390; Dec. 
Dig. § 558[1].) 


Error to Circuit Court, McDowell County. 
Action of assumpsit by L. P. Lusk against the American Central In- 


surance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Goodykoontz & Scherr, of Williamson, for Plaintiff in Error. 
Litz & Harman, of Welch, for Defendant in Error. 


Lyncu, P. 
Upon a policy of insurance against loss by fire, drawn to cover 
an office building for one year from August 25, 1914, plaintiff 
brought assumpsit, and, upon defendant’s demurrer to the evi- 
dence, recovered the judgment of which it complains. The fire 
that destroyed the property occurred at 1 o’clock on the morning 
of July 11, 1915. The grounds of defense are cancellation of the 
policy, failure to notify the company of the loss, and to furnish 
proofs of loss. 
[1] The policy is the New York standard form, and reserves 
the right to cancel it by giving five days’ notice to the insured. 
No such notice was given. The only attempt to comply. with 
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that provision of the contract was a notice to the Welch Insur- 
ance Agency, a copartnership representing defendant in procuring 
and writing for it policies of insurance-in McDowell County, to 
cancel all policies procured for it through the agency and then 
in force in that county, among them being the one now in suit. 
Of this direction it is not contended plaintiff had notice or knowl- 
edge from any source whatever. From the testimony it appears 
that in lieu of the policy issued by defendant Blakely, the active 
agent of the Welch agency, substituted a policy of another com- 
pany on July 10, 1914, and on the evening of that day mailed it 
to plaintiff at Davy, the situs of the property insured. This 
policy plaintiff did not receive until July 13th, because of absence 
from home; and Blakely admitted he would not have received it 
until after the fire. Devoid as the record is of proof in the 
slightest degree tending to show the Welch agency had authority 
to represent plaintiff in the cancellation of the policy and the 
substitution of another therefor, it cannot be said the attempted 
cancellation operated to relieve defendant from liability. On the 
contrary, there is no escape from the conclusion that the agency 
as to that matter represented defendant alone; and it could not 
excuse itself from liability by cancellation except upon five days’ 
notice, unless plaintiff waived that requirement. The transac- 
tions between plaintiff and the agency prior to the fire related 
solely to the issuance of the policy sued on. So far as appears, 
the authority conferred upon it by him was limited to the pro- 
curement of that indemnity. Clearly the insurance agency was 
not the agent of plaintiff to effect a cancellation of that contract, 
and notice to it by defendant therefor was not notice to the in- 
sured, and was ineffective because not communicated to him in 
compliance with the policy provisions. Wight vs. Royal Insur- 
ance Co. (C. C.) 53 Fed. 340; Insurance Co. vs. Central Rail- 
way Co., 134 Fed. 794, 67 C. C. A. 300; Assurance Co. vs. 
Cooper, 26 Colo. 452, 58 Pac. 592; Hartford Fire Insurance Co. 
vs. Tewes, 132 Ill. App. 321; American Fire Insurance Co. vs. 
Brooks, 83 Md. 22, 34 Atl. 373; Snedicor vs. Citizens’ Insur- 
ance Co., 106 Mich. 83, 64 N. W. 35. For other cases see note 
38 L. R. A. (N. S.) 623. Nothing in evidence discloses any de- 
sire, motive, or inducement actuating Lusk to discharge defend- 
ant from liability or to effectuate any change in the policy he 
then had. Nor did the mere retention by him of the substituted 
policy pending his efforts to secure an adjustment and settle- 
ment under the original contract constitute a waiver of want of 
notice or invalidity of the cancellation. Quong Tue Sing vs. 
Assurance Corporation, 86 Cal. 566, 25 Pac. 58, 10 L. R. A. 144; 
Insurance Companies vs. Raden, 87 Ala. 311, 5 South. 876, 13 
Am. St. Rep. 36. 

There is not more plausibility in the contention that plaintiff 
failed to cause information of the loss to be imparted to defend- 
ant. He promptly notified the Welch Agency, through Blakely, 
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who visited Davy on July 12th, saw what the fire had wrought, 
and to Perry, the special agent of defendant, reported all that 
was necessary to fix liability under the provision of the policy as 
to notice of the loss. Besides, according to the testimony of 
plaintiff, the defendant sent J. F. Hurt, an adjuster, to view the 
premises after the fire. Moreover, the Welch agency wrote plain- 
tiff July 13th :— 

“We have your favor of the 12th inst., advising us of your 
loss in the recent fire at Davy, and in reply beg to say that we 
have reported this loss to. the company and will have your loss 
adjusted and paid within { few days. 

And Blakely testified :-— 

“I reported the loss in the usual way. * * * I wrote to 
Mr. Perry, the special agent of the American Central Insurance 
Company in charge of this section of the state. I told him the 
conditions and everything in regard to the loss.” 

The only other defense is based upon the failure to present to 
the company proofs of loss, by writing under oath, in strict com- 
pliance with a condition of the policy therefor. Plaintiff did not 
furnish any formal proofs of loss. 

The loss was total; the destruction complete. No question has 
arisen as to ownership or incumbrances, or as to the amount of 
the loss sustained. Formal proofs could not have made these 
facts more clear; and enough is proved to warrant the inference 
that defendant was advised as fully and completely of the exist- 
ence of these facts as it would have been had formal proof 
thereof been furnished as required by the pclicy. The testimony 
renders certain that the Welch Insurance Agency was as to the 
transactions the agent of the defendant. Blakely, the active 
manager and secretary-treasurer of the firm, puts that question 
beyond dispute. The defendant recognized that agency as its 
representative, and through it procured many contracts of insur- 
ance in McDowell County. These contracts the agency had au- 
thority to solicit, to write, and execute so as to bind the company, 
collect and remit premiums, and cancel policies when directed by 
the insurer or required by the insured. For these purposes the 
insurance companies represented by the agency supplied it with 
policies duly signed by them ready for delivery when counter- 
signed by the agency. It was defendant’s general agent in the 
transaction of its business in that locality. In it as such repre- 
sentative plaintiff apparently confided. To it he gave informa- 
tion of the loss, which it imparted to the defendant “in the usual 
way.” Blakely told Perry “the conditions and everything in 
regard to the loss.” But two witnesses testify, plaintiff in his 
own behalf, and Blakely for defendant; and their testimony does 
not conflict. They conferred upon the liability of the company, 
and Blakely assured plaintiff the policy would be paid promptly. 
These negotiations continued from a few days to three or four 
months after the fire; Blakely all the time assuring plaintiff the 
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loss would be settled by the company. None of these facts does 
defendant undertake to controvert; but it is argued that they 
do not satisfy the condition of the policy requiring proofs of 
loss, and are insufficient to constitute a waiver of such require- 
ment. 

Courts look with disfavor upon attempts by insurers to evade 
liability by reliance upon forfeiture, and such a defense will not 
be permitted to defeat a just cause of action if there be reason- 
able ground on which to predicate a waiver of the forfeiture 
asserted. Although preliminaray proofs of loss are made a con- 
dition precedent to the right to recover on a policy of insurance, 
yet, if what is said and done by the insurer, or by an authorized 
agent on his behalf may reasonably induce the insured to believe 
that formal compliance is not required, and he is influenced 
thereby to rely in good faith thereon as a waiver, such conduct 
will operate to excuse noncompliance. Peninsular Land Co. vs. 
Franklin Insurance Co., 35 W. Va. 666, 14 S. E. 237; Hartford 
Fire Insurance Co. vs. Keating, 86 Md. 130, 38 Atl. 29, 63 
Am. St. Rep. 499; Kenton Insurance Co. vs. Wiginton, 89 Ky. 
330, 12 S. W. 668; 7 L. R. A. 81; Providence Insurance Co. vs. 
Wolf, 168 Ind. 690, 80 N. E. 26, 120 Am. St. Rep. 395. Mere 
silence on the part of the insurer will not constitute a waiver; 
but if he reasonably induces the assured to believe proofs are not 
necessary or demanded, the delinquency will not defeat a recov- 
ery. In Hartford Fire Insurance Co. vs. Keating cited, it was held 
that if after a loss an agent of the insurer examines into the 
circumstances of the loss and the value of the property, and states 
that he will send a check for the amount of the policy, and the 
assured therefrom understands she will not be required to furnish 
proofs of loss as stipulated for in the contract, the payment of 
the indemnity cannot be resisted because of the failure to fur- 
nish such proofs. And in the Kenton Case, supra, it was said :— 

“The appellee began to comply with his contract the morning 
after the fire, and attempted to do everything that was necessary 
to notify the company of his loss, but delay after delay, resulting 
more from the action of the company than that of the appellee, 
prevented the proofs from being made within the thirty days; 
and that the appellee was lulled into security by the conduct of 
the company or its agents is too plain a proposition to be contro- 
verted. * * * Confiding in the statements of the local agent, 
and with the full belief that this company was preparing to ad- 
just the loss [he] took no steps to present the proofs, except in 
the manner stated, and is now met with the defense that the 
company was delaying payment for the want of proof of loss. 

* * ‘The general doctrine in regard to such conduct on the 
part of insurance companies can be well applied in this case. 
The preliminary proof of loss ‘will be excused on the ground of 
waiver by the insurers, if their conduct is such as to induce delay, 
or to render the production or correction useless or unavailing, 
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or as to induce in the mind of the insured a belief that no 
proofs will be required.’ May on Insurance, § 468.” 

So a proposal by a life insurance company to settle at a fixed 
sum named by it will constitute a waiver of proof of death as 
required by the policy. McElroy vs. Hancock Mutual Life In- 
surance Co., 88 Md. 137, 41 Atl. 112, 71 Am. St. Rep. 400. 

|4] It is a rule well supported by the decisions that recognition 
of liability by the company, as an offer to pay all or a part of 
the loss, or negotiations for settlement under the policy as if 
proofs of loss actually had been furnished will amount to a 
waiver of formal notice and proofs of loss or of defects therein. 
Caledonian Fire Insurance Co. vs. Traub, 86 Md. 86, 37 Atl. 782; 
‘Etna Insurance Co. vs. Shryer, 85 Ind. 362; Commercial Fire 
Insurance Co. vs. Allen, 80 Ala. 571, 1 South. 202; Lewis vs. 
Monmouth Mutual Fire Insurance Co., 52 Me. 492; Murphy vs. 
North British Insurance Co., 70 Mo. App. 78; Teasdale vs. In- 
surance Co., 163 Iowa, 596, 145 N. W. 284, Ann. Cas. 1916A, 
591; and valuable note in 39 Ann. Cas. 594. 

[2] By the policy sued on it is provided that :— 

“No officer, agent, or other representative of this company 
shall have power to waive any provision or condition of this 
policy except such as by the terms of this policy may be the sub- 
ject of agreement indorsed hereon or added hereto; and as to 
such provisions and conditions no officer, agent, or representative 
shall have such power or be deemed or held to have waived such 
provisions or conditions unless such waiver, if any, shall be 
written upon or attached hereto.” 

It is contended that this provision forbids a waiver by parol by 
a local agent. The precedents do not sustain this proposition. 
A very different construction has become well established in the 
various states. By the great weight of authority this ‘clause re- 
fers only to conditions the fulfillment of which is essential to 
the validity of the policy at its inception and its continuance in 
life, and has no reference to stipulations to be performed after a 
loss has occurred, such as giving notice and furnishing proofs 
of loss. 14 R. C. L. 1345, 1346; McCollough vs. Ins. Co., 155 
Cal. 659, 102 Pac. 814, 18 Ann. Cas. 862; Bernhard vs. Insur- 
ance Co., 79 Conn. 388, 65 Atl. 134, 8 Ann. Cas. 298; Washburn 
vs. Insurance Co., 110 Iowa, 423, 81:N. W. 707, 80 Am. St. Rep. 
311; Franklin Fire Insurance Co. vs. Chicago Ice Co., 36 Md. 
102, 11 Am. Rep. 469; Phenix Insurance Co. vs. Bowdre, 67 
Miss. 620, 7 South. 596, 19 Am. St. Rep. 326; Carson vs. Insur- 
ance Co., 43 N. J. Law, 300, 39 Am. Rep. 584; Dibbrell vs. In- 
surance Co., 110 N. C. 193, 14 S. E. 783, 28 Am. St. Rep. 678. 

[3] With a similar degree of unanimity it is held that, not- 
withstanding the clause quoted, a local agent, such as is the Welch 
agency, authorized to issue policies, collect premiums and make 
renewals and cancellations, may by waiver of proofs of loss bind 
the company. 14 R. C. L. 1158; AXtna Insurance Co. vs. Ken- 
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nedy, 161 Ala. 600, 50 South. 73, 135 Am. St. Rep. 160; Insur- 
ance Co. vs. Humphrey, 62 Ark. 348, 35 S. W. 428, 54 Am. St. 
Rep. 297; Farnum vs. Insurance Co., 83 Cal. 246, 23 Pac. 869, 
17 Am. St. Rep. 233; Insurance Co. vs. Hyman, 42 Colo. 156, 
94 Pac. 27,16 L. R. A. (N. S.) 77; McGurk vs. Insurance Co., 
56 Conn. 528, 16 Atl. 263, 1 L. R. A. 563. Citing numerous de- 
cisions in support of such parol waiver the court in Washburn 
vs. Insurance Co., 110 Iowa, 423, 81 N. W. 707, 80 Am. St. Rep. 
311, said :— 

“This stipulation [prohibiting waiver except by indorsement 
upon the policy] relates to the conditions and provisions of the 
policy, and not to their performance; or, as put in numerous 
authorities, it ‘applies only to those conditions and provisions in 
the policy which relate to the formation and continuance of the 
contract of insurance, and are essential to the binding force of 
the contract while it is running, and does not apply to those con- 
ditions which are to be performed after the loss has occurred. in 
order to enable the assured to sue on his contract. * * *’ We 
believe it to have been uniformly so held when attention has 
been directed to this particular point.” 

“The conditions contemplated are of the essence of and form 
a part of, the contract of insurance, upon which its continuing 
force depends. Under a valid policy liability attaches on the 
happening of the loss, and evidently the requirement of proofs 
of loss pertains, not to the provisions of the policy, but to the 
performance of them. * * * Furnishing proofs [of loss] 
certainly is of the procedure to enforce the terms of the contract.” 

Finding no error, we affirm the judgment. 


WESTCHESTER FIRE INS. CO. vs. SMITH. (No. 231.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—ACTION ON FIRE POLICY—WAIVER OF CON- 
DITION. 

Where insured had sold property, and taken notes in payment, and took 
out a fire insurance policy thereon with agent’s knowledge of condi- 
tions, and after loss again explained the matter to the company’s 
agents, and was directed to make proof of loss in his name, the 
company will be held to have waived provision invalidating the 
policy, “if the interest of the insured be other than unconditional and 
sole ownership.” 

(For other cases, see Insurance, Cent. Dig. §§ 968, 975-997; Dec. Dig. 
§ 378[1].) 


3. INSURANCE—FIRE INSURANCE—POWER TO WAIVE. 
POLICY PROVISION. 


A provision in a fire insurance policy, providing that policy shall be void. 
* Decision rendered, Mar. 12, 1917. 193 S. W. Rep. 275. 
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“if the interest of the insured be other than unconditional and sole 
ownership,” being for insurer’s protection, may be waived by it. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


Appeal from Circuit Court, Garland County; Scott Wood, Judge. 
Suit by B. O. Smith against the Westchester Fire Insurance Com- 
pany. Decree for plaintiff, and defendant appeals. Affirmed. 


J. A. Watkins, of Little Rock, for Appellant. 
O. H. Sumpter, of Hot Springs, for Appellee. 


PHENIX INS. CO. er au. vs. RHINEHART Er AL. 
(No. 9078.)* 


(Supreme Court of Colorado.) 


INSURANCE—PAYMENT—RIGHT OF SUBROGATION. 

Where an insurance company having written policies upon property 
burned is prevented by statute from having any interest by subroga- 
tion in property owner’s cause of action against a railroad for the 
fires, the facts that the insurance company has paid the owners the 
amount of the policies, and that the owners are nonresidents, or are 
insolvent, do not justify a petition of intervention for the purpose 
of obtaining a lien upon a judgment for the property owner against 
the railroad for the amount of the loss, since if they have a claim 
against the property owners for money had and received or other- 
wise their remedy is the same as any other creditor. 


(For other cases, see Insurance, Cent. Dig. §§ 1500, 1501; Dec. Dig. § 
601.) 
White, C. J., dissenting. 


En Banc. Error to District Court, Mesa County; Thomas J. Black, 
Judge. 


Sylvester G. Williams, of Denver, for Plaintiffs in Error. 
McMullin & Sternberg, of Grand Junction, for Defendants in Error. 





* Decision rendered, Feb. 5, 1917. Rehearing denied, Apr. 2, 1917. 163 
Pac. Rep. 1137. 
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PALATINE INS. CO. vs. WHITFIELD.* 
(Supreme Court of Florida.) 


4. INSURANCE—FIRE INSURANCE—IRON SAFE CLAUS E— 
BREACH. 

It is not a violation of the iron safe clause of a fire insurance policy for 
the insured not to keep his books and last inventory in a fireproof 
safe, if he can produce them when demanded. 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335[4].) 


5. INSURANCE—FIRE INSURANCE—IRON SAFE CLAUSE— 
BREACH. 

The provision in a fire insurance policy requiring the insured to “keep a 
complete set of books, which shall clearly and plainly present a com- 
plete record of business transacted, including all purchases, sales, 
and shipments, both for cash and credit,” is satisfied, if the insured 
can produce them when demanded. 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. 335[3].) 


6. INSURANCE—FIRE INSURANCE—FORFEITURE—NOTICE 
TO INSURED. 

Where an insurance company intends to insist on a forfeiture clause of 
its policy, it should so inform the insured as soon as practicable after 
it ascertains the facts upon which it bases its claim for forfeiture. 

(For other cases, see Insurance, Cent. Dig. §§ 761, 780; Dec. Dig. § 
310[1].) 


7. INSURANCE—FIRE INSURANCE—AVOIDANCE. 

The declaration in an insurance policy that a violation of its provisions 
will cause it to become null and void does not make it so, but the 
policy is voidable only. 

(For other cases, see Insurance, Cent. Dig. §§ 761, 780; Dec. Dig. § 
310[1].) 


8. INSURANCE— FIRE INSURANCE— FORFEITURE CLAUSE— 
WAIVER. 

A forfeiture clause in an insurance policy may be waived by the insurance 
company, and such waiver may be established by the acts and state- 
ments of its representatives. 

(For other cases, see Insurance, Cent. Dig. §§ 941, 947; Dec. Dig. §§ 372, 
373[1].) 


9. INSURANCE—AVOIDANCE OF POLICY—CONSTRUCTION. 

The provisions of an insurance policy limiting or avoiding liability are 
construed strictly against the insurer, and liberally in favor of the 
insured. 

(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


Error to Circuit Court, Jackson County; Cephas L. Wilson, Judge. 
Action by J. M. Whitfield against the Palatine Insurance Company. 


+ Decision rendered, Mar. 24, 1917. 74 South. Rep. 869. Syllabus by 
the Court. Full text of decision will be found on page 728 
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Verdict and judgment for plaintiff, motion for new trial denied, and de- 
fendant brings error. Affirmed. 


Paul Carter, of Marianna, for Plaintiff in Error. 
John H Carter, of Marianna, for Defendant in Error. 


QUEEN INS. CO. vs. PATTERSON DRUG CO.* 
(Supreme Court of Florida.) 


. INSURANCE—NON WAIVER—AGREEMENT—WAIVER. 


; nonwaiver agreement may itself be waived by the same acts and doings 
of an insurance company’s adjuster or representative, or by such 
transactions with the insured as would amount to a waiver of a for- 
feiture clause of the policy. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


2. INSURANCE—FORFEITURE—WAIVER. 


Where an insurance company, with full knowledge of the facts out of 
which a forfeiture arose, by its acts recognized the policy as a valid 
and subsisting contract, and induced the insured to act in that be- 
lief and incur trouble or expense, such action will be a waiver of 
the condition under which the forfeiture arose. 


(For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 
390. ) 


3. INSURANCE—ACTS OF AGENT—LIABILITY. 


Where a duly authorized agent of an insurance company places insur- 
ance with the assistance of another whom he employs to solicit the 
insurance, and who delivers the policy, collects the premium, and 
does all the things which the agent himself might do, and to whom 
he gives the power and authority of a subagent with whom the 
insured deals in all matters connected with the application for the 
policy and its receipt, and to whom he pays the: premium, the in- 
surance company cannot escape responsibility for his acts, even if 
he is not designated or regularly appointed by the agent of the com- 
pany, as an agent. 

(For other cases, see Insurance, Cent. Dig. §§ 971, 973, 974, 977-997; Dec. 
Dig. § 378[2].) 


4. INSURANCE—FIRE INSURANCE—DUTY OF INSURED—RISK 
—THEFT. 

It is the duty of the insured to use all reasonable means to save and pre- 
serve insured property from impending loss or damage from fire, 
and if while moving it from threatened destruction or damage, or 
after it is removed, and before he has had time to put it in a place 
of safety, any of the goods are stolen, the theft is a consequence 
flowing from the peril insured against and incident thereto and the 
insured may recover for the loss of goods by theft. 


(For other cases, see Insurance, Cent. Dig. §§ 1126, 1133, 1134, 1136, 1140- 
1143, 1291, 1292; Dec. Dig. §§ 421, 505.) 


* Decision rendered, Mar. 20, 1917. 74 South. Rep. 807. Syllabus by the 
Court. Full text of decision will be found on page 738. 
Vol. XLIX—51. 
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5. INSURANCE—FIRE INSURANCE—RISK—THEFT. 

The restriction in an insurance policy against loss of goods by theft is 
incompatible with the requisite that the insured shall use all rea- 
sonable means to save them from impending destruction or damage 
from fire. 

(For other cases, see Insurance, Cent. Dig. §§ 1126, 1133, 1134, 1136, 1140- 
1143; Dec. Dig. § 421.) 


6. INSURANCE— CONSTRUCTION OF POLICY — CONFLICTING 
CLAUSES. 

Where there are conflicting clauses in an insurance policy, the one which 
affords the most protection to the insured will control. 


(For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


7. INSURANCE — CONSTRUCTION OF POLICY — CONFLICTING 
CLAUSES. 


Where an insurance policy under penalty of nonrecovery, requires the 
insured to do something which will almost inevitably result in a loss, 
the company cannot escape Hability by a restriction in the policy that 
it will not be liable for a loss occurring as a result of the insured 
performing the required act. 

(For other cases, see Insurance, Cent. Dig. §§ 1126, 1133, 1134, 1136, 1140- 
1143; Dec. Dig. § 421.) 


Error to Circuit Court, Jackson County; Cephas L. Wilson, Judge. 

Suit by the Patterson Drug Company against the Queen Insurance 
Company. Verdict and judgment for plaintiff, and defendant brings 
error. Affirmed. 


Paul Carter, of Marianna, for Plaintiff in Error. 
Smith & Davis, of Marianna, for Defendant in Error. 


0 


JOHNSON vs. PACIFIC FIRE INS. CO. (No. 8025.)* 
(Court of Appeals of Georgia. Division No. 2.) 


1. INSURANCE—ACTION ON POLICY—PETITION—DEMURRER. 


The policy of fire insurance upon personal property on which the suit 
was based contained the following stipulation: “This entire policy, 
unless otherwise provided by agreement indorsed hereon or added 
hereto, shall be void * * * if the subject of insurance be per- 
sonal property and be or become incumbered by a chattel mortgage. 
The petition as amended showing upon its face that the personalty 
covered by the contract of insurance was so incumbered at the time 
the policy was issued, and it not being alleged that the insurance 
company knew of this incumbrance, or that it had by indorsement 
on the policy or by addition thereto, abrogated or waived the stipu- 
lation mentioned, the court properly dismissed the petition on oral 
demurrer. Alston vs. Phenix Insurance Co., 100 Ga. 287, 27 S. E. 
981; Hartford Fire Insurance Co. vs. Liddell, 130 Ga. 8, 60, S. E. 104, 
14L R.A. (N. S.) 168, 124 Am. St. Rep. 157. See, also, Finleyson 
vs. Liverpool, etc., Ins. Co., 16 Ga. App. oes. EB. Sil; Nowell vs. 


* Decision rendered, Apr. 4, ‘1917. 91 S. E. Rep. 1067. ‘Syllabus by ‘the 
Court. 
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British-American Assurance Co., 17 Ga. App. 46, 85 S. E. 498; Liv- 
erpool, etc., Ins. Co. vs. Hughes, 145 Ga. 716, 89 S. E. 817. 

(a) This ruling is not in conflict with section 2484 of the Civil Code 
of 1910, which reads as follows: “An alienation of the property 
insured, and a transfer of the policy, without the consent of the 
insurer, voids it; but the mere hypothecation of the policy, or creat- 
ing a lien on the property, does not void.” This section, when prop- 
erly construed, means that the mere act in itself of creating a lien on 
the property insured does not avoid the policy. It does not mean 
that the policy cannot be avoided by the creation of a lien on the 
property insured where there is an express stipulation in the policy 
itself that such an act will void it. Neither is our ruling in conflict 
with the decision in Clay vs. Phoenix Insurance Co., 97 Ga. 44, 25 
S. E. 417; for there the insurance company, through its agent, 
knew that the property was mortgaged when the policy was issued, 
but nevertheless issued the policy and accepted the premiums there- 
for; and the Supreme Court held that by such conduct the insur- 
ance company was estopped from pleading a forfeiture of the policy 
under the stipulations therein. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598; Dec. 
Dig. § 634[1].) 


Error from City Court of Hall County; A. C. Wheeler, Judge. 
Action by W. B. Johnson against the Pacific Fire Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. 


Jos. G. Collins and Luther Roberts, both of Gainesville, for Plaintiff 
in Error. 


Smith, Hammond & Smith, of Atlanta, and W. A. Charters, of 
Gainesville, for Defendant in Error. 


AETNA INS. CO. or Hartrorp, Conn., vs. JONES. 


(No. 9231.)* 

(Appellate Court of Indiana, Division No. 2.) 
7. INSURANCE—ACTION ON FIRE POLICY—PROVING WAIVER 
Where insured, suing on fire insurance policy, relied on waiver of provi- 


sion requiring proof of loss to be filed within sixty days, proof of 
such waiver was necessary for recovery. 


(For other cases, see Insurance, Cent. Dig. § 1666; Dec. Dig. § 646[9].) 


8. INSURANCE—FIRE POLICY—PROOF OF LOSS—WAIVER OF 
PROVISION. 


Provision of fire insurance policy requiring proof of loss to be made 
within sixty days, being for the benefit of the insurer, may be 
waived by it. 


(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


9. INSURANCE—FIRE POLICY—PROOF OF LOSS—WAIVER OF 
PROVISION. 
Evidence showing that insurer investigated fire loss without insured’s: 


* Decision rendered, Apr. 5 , 1917. 115 N. E. Rep. 697. 
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knowledge within time required of insured to make proof of loss, but 
refused to accept proof of loss after expiration of time, nothing 
having been done to mislead the insured, held insufficient to show a 
waiver of the time requirement. 


(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665[8].) 


10. INSURANCE—FIRE POLICY—PROOF OF LOSS—WAIVER OF 
PROVISION. 

While slight evidence is sufficient to show waiver of policy provision re- 
garding time of making proof of loss, the acts constituting such 
waiver should be such as are reasonably calculated to make insured 
believe that compliance therewith was not desired, and that it would 
be of no effect if requirements were observed by him. 


(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665[8].) 


11. INSURANCE—FIRE POLICY—PROOF OF LOSS—WAIVER— 
SILENCE OF INSURER. 

The mere silence of an insurer, even with knowledge of loss, and failure 
to require insured to file proofs of loss within required time, will not 
constitute a waiver thereof. 

(For other cases, see Insurance, Cent. Dig. §§ 1385, 1386; Dec. Dig. § 
558[5].) 


Appeal from Circuit Court, Warrick County; Ralph E. Roberts, 
Judge. 

Action by Margaret Jones against the Attna Insurance Company of 
Hartford, Conn. From judgment for plaintiff, and from denial of mo- 
tion for new trial, defendant appeals. Reversed, with instructions to 
sustain motion. 


Kiper & Fulling, of Boonville, and Burke G. Slaymaker, of Indian- 
apolis, for Appellant. 

William E. Williams and Caleb J. Lindsey, both of Boonville, for 
Appellee. 


bie caine Cia a 


CALEDONIAN INS. CO. vs. INDIANA REDUCTION CoO. 
(No. 9217.)* 


(Appellate Court of Indiana, Division No. 2.) 


1. INSURANCE — FORFEITURE OF POLICY—NECESSITY OF 
NOTICE. 

An insurance policy provision that a broken condition avoids the policy, 
renders it voidable only, and requires prompt notice of the insurer’s 
election to declare a forfeiture, together with return of unearned 
premiums, to work a forfeiture. 

(For other cases, see Insurance, Cent. Dig. §§ 501, 509-512; Dec. Dig. §§ 
229[1], 230.) 


2. INSURANCE—WAIVER—FORFEITURE OF POLICY. 


The insurer's failure to return an unearned premium and notify assured 
of its election to avoid the policy within a reasonable time after 





* Decision rendered, Mar. 30, 1917. 115 N. E. Rep. 596. 
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learning of a broken condition waives such breach. 
(For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 390.) 


3. INSURANCE—WAIVING FORFEITURE OF POLICY—TIME 
FOR RETURNING PREMIUM. 

Where an insurer knew, or should have known, of insured’s use of gaso- 
line when the policy was issued, but did not return a premium until 
more than two years after the fire a policy prohibition against use 
of gasoline was waived by retaining the premium an unreasonable 
length of time. 


(For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 390.) 


4. INSURANCE—PROOF OF LOSS—FAILURE TO OBJECT. 


Under Burns’s Ann. St. 1914, § 4622g, providing the insurer is deemed to 
have assented to assured’s proofs of loss, unless objections are filed, 
etc., proofs of loss not objected to, and introduced in evidence, estab- 
lish the amount of loss. 


(For other cases, see Insurance, Cent. Dig. § 1393; Dec. Dig. § 560[1].). 


Appeal from Circuit Court, Marion County; Charles J. Orbison, 
Special Judge. 

Action by the Indiana Reduction Company against the Caledonian 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Clarke & Clarke, of Indianapolis, for Appellant. 

Leander J. Monks and John F. Robbins, both of Indianapolis, Henry 
C. Starr, of Richmond, and James P. Goodrich, of Winchester, for 
Appellee. 


GERMAN BAPTIST TRI-COUNTY MUT. PROTECTIVE 
ASS’N oF Cass, MIAMI AND HowarpD CouNTIES vs. 
CONNER. (No. 9208.)* 

(Appellate Court of Indiana, Division No. 2.) 


1. INSURANCE—FIRE POLICIES—CONSTRUCTION. 
Where an insurance policy is so drawn as to be fairly susceptible of two 


different constructions, the courts will adopt that construction which 
is most favorable to the insured. 


(For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


2. INSURANCE—FIRE POLICIES—CONSTRUCTION. 


A fire policy insured against losses sustained by the burning of buildings 
or other property as well as loss or damage by fire or lightning. 
Plaintiff's property was damaged by the explosion of acetylene gas, 
which escaped and came in contact with the stove and was then 
damaged by fire. Held that, while there has grown up in the realm 
of fire insurance a recognition of two kinds of fires—instantaneous 
combustion of an explosive substance, commonly called an explo- 
sion, and the slower combustion commonly called a fire—the loss by 


* Decision rendered, Apr. 17, 1917. 115 N. E. Rep. 804. 
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explosion must, the policy being susceptible of such construction, be 
deemed included therein. 


(For other cases, see Insurance, Cent. Dig. §§ 1128, 1134, 1139, 1141; Dec. 
Dig. § 422.) 


3. INSURANCE—FIRE POLICIES—CONSTRUCTION. 

Where a fire policy absolves the insurer from liability for loss by explo- 
sion, the insurer is liable for loss occasioned by fire resulting from 
the explosion. 

(For other cases, see Insurance, Cent. Dig. §§ 1128, 1134, 1139, 1141; Dec. 
Dig. § 422.) 


Appeal from Circuit Court, Fulton County; Smith N. Stevens, Judge. 

Action by Elmer E. Conner against the German Baptist Tri-County 
Mutual Protective Association of Cass, Miami and Howard Counties. 
From a judgment for plaintiff defendant appeals. Affirmed. 


Cox & Andrews, of Peru, for Appellant. 
Frank D. Butler and Albert Ward, both of Peru, and E. E. Murphy, 
of Rochester, for Appellee. 


JOHNSON vs. MENNONITE MUT. FIRE INS. CO. 
(No. 20477.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—MEETING OF MINDS—EVIDENCE—CONTRACT 
The evidence and findings show that the minds of the parties never met, 
and hence no contract between them was ever entered into. 


(For other cases, see Insurance, Cent. Dig. § 188; Dec. Dig. §§ 128[1], 
665[2], 670.) 


2. INSURANCE—FIRE INSURANCE—BREACH OF PROVISION— 
EVIDENCE. 

The policy submitted to, but not accepted by, the plaintiff contained a 
thirty-day vacancy clause. The findings and evidence indicate that 
this clause was violated by leaving the property vacant for more 
than thirty days, thereby avoiding the policy had it been accepted. 

(For other cases, see Insurance, Cent. Dig. §§ 764-767, 772-775, 778, 779; 
Dec. Dig. § 323[1].) 


Appeal from District Court, Greenwood County. 

Action by Gilbert Johnson against the Mennonite Mutual Fire In- 
surance Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


Howard J. Hodgson, of Eureka, for Appellant. 
J. C. Culver, of Yates Center, and W. S. Marlin, of Eureka, for 
Appellee. 


* Decision rendered, Mar. 10, 1917. Rehearing denied, Apr. 13, 1917. 
163 Pac. Rep. 1074. Syllabus by the Court. 
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RING vs. PHCENIX ASSUR. CO., Lrp., or Lonpon. 
(No. 20787.) * 


(Supreme Court of Kansas.) 


2. INSURANCE—PROOFS OF LOSS—WAIVER. 


A tender of a substantial sum in full settlement of the plaintiff’s claims 
operated as a waiver of all claimed defects in the proof of loss and 
of the proof itself, notwithstanding a provision of the policy that no 
one could waive such proofs. 


(For other cases, see Insurance, Cert. Dig. § 1405; Dec. Dig. § 558[6].) 
3. INSURANCE—ACTION ON POLICY—ATTORNEY’S FEE. 


The defendant, a fire insurance company of London, not shown to have 
been authorized to do a hail insurance business in this state, is not 
liable for an attorney fee, although admitting in its answer its au- 
thority to do such business here; there being no statutory authority 
for the allowance of such fee. 


{For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 
675.) 


Appeal from District Court, Stafford County. 

Action by O. L. Ring against the Phoenix Assurance Company, Ltd., 
of London. Judgment for plaintiff, including an attorney's fee, and de- 
fendant appeals. Modified by deducting the attorney’s fee and the ex 
cess recovery, and, as so modified, affirmed. 


Ray H. Beals, of St. John, for Appellant. 
Paul R. Nagle, of St. John, for Appellee. 


* Decision rendered, Apr. 7, 1917. 164 Pac. Rep. 303. Syllabus by the 
Court. 


GOVERNALE vs. INTERSTATE FIRE INS. CO. or Brr- 
MINGHAM, ALA. (No. 21020.)* 


(Supreme Court of Louisiana.) 


INSURANCE—POLICY—INVALIDATION. 

The removal by the insured of a considerable portion of the stock of 
merchandise covered by the policy of fire insurance, to another place 
of business, conducted by him, and his failure to have the transaction 
entered in due course on his books of account, will render the policy 
null and void. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335[3].) 


* Decision rendered, Mar. 12, 1917. Rehearing denied, Apr. 16, 1917. 
74 South. Rep. 791. Syllabus by the Court. 
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Appeal from Civil District Court, Parish of Orleans; Porter Parker, 
Judge. 

Action by Frank Governale against the Interstate Fire Insurance 
Company of Birmingham, Ala. From a judgment for defendant, plain- 
tiff appeals. Affirmed. 


W. S. Lewis and Geo. J. Gulotta, both of New Orleans, for Appellant. 
John C. Hollingsworth, of New Orleans, and Joseph Killeen, for 
Appellee. 


BLAKE vs. FARMERS’ MUTUAL LIGHTNING PRO- 
TECTED FIRE INS. CO. or Micuican, Lip. (No. 63.)* 
(Supreme Court of Michigan.) 


1. INSURANCE— FIRE INSURANCE—ESTOPPEL AFFECTING 
FORFEITURE—FALSE APPLICATION KNOWN TO AGENT. 


Where insured at agent’s suggestion applied for fire insurance, stating 
that all chimneys were of brick or cement, where one was an iron 
chimney, of which the agent was aware, having attached lightning 
rods thereto, the agent’s knowledge was imputable to the insurer, 
and the company was estopped to assert policy’s invalidity. 


ra cases, see Insurance, Cent Dig. §§ 968, 975-997; Dec. Dig. § 
378[1].) 


2. INSURANCE—AUTHORITY OF SOLICITING AGENT. 


A soliciting agent of a fire insurance company taking applications and 
receiving premiums is the insurer’s agent, and not agent of the 
insured. 

(For other cases, see Insurance, Cent. Dig. §§ 127, 128; Dec. Dig. § 97.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—LIABILITY— 
INSURER’S LIABILITY FOR AGENT’S ACT. 

There is no distinction between mutual and stock companies as to re- 
sponsibility for agents’ acts in taking applications for insurance, 
since the insured does not become a member of a mutual company 
until he receives his policy, and is generally unacquainted with the 
insurer’s regulations when he applies. 

(For other cases. see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) 


4. INSURANCE—ACTION ON MUTUAL POLICY—DEFENSE OF 
ARBITRATION—COMPLIANCE WITH BY-LAWS. 

Where mutual insurance by-laws provided for arbitration in case of dis- 
agreement with insurer, and that company should notify insurer and 
give him opportunitly to appear before the arbitration committee, 
and, although notitied of plaintiff’s loss, company gave no such no- 
tice, it cannot object that the insurer should have submitted to 
arbitration rather than bringing suit on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1522-1528; Dec. Dig. § 
612[3].) 


* Decision rendered, Mar. 29, 1917. 161 N. W. Rep. 890. 
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Error to Circuit Court, Sanilac County; Watson Beach, Judge. 

Action by Ira Blake against the Farmers’ Mutual Lightning Pro- 
tected Fire Insurance Company of Michigan, Ltd. Judgment for plain- 
tiff, and defendant assigns error. Affirmed. 


Argued before Stone, C. J., and Kuhn, Ostrander, Bird, Moore, 
Steere, Brooke, and Person, JJ. 


Clarence A. Cameron, of Flint (Farley & Selby, of Flint, of counsel), 
for Appellant. 
C. F. Gates, of Sandusky, for Appellee. 


— _—--— - eq — —-—— 


BARRETT vs. CONNECTICUT FIRE INS. CO. (No. 48.)* 
(Supreme Court of Michigan.) 


1. INSURANCE—FIRE INSURANCE—CONSTRUCTION OF 
POLICY. 


Under a provision in a fire insurance policy that entire policy shall be 
void if insured has concealed or misrepresented any material fact, 
and if the interest of the insured in the property be not truly stated, 
and in case of any fraud or false swearing by insured relating to his 
insurance or the subject thereof, whether before or after the loss, 
to defeat the right of the insured to recover upon the basis of false 
swearing it must not only be found that he swore to that which was 
false, but that he did so with fraudulent intent. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 
553[1].) 


2. INSURANCE—FIRE INSURANCE—FALSE SWEARING—QUES- 
TION FOR JURY. 

In an action on a fire policy, defended on the ground that policy was 
rendered void under its terms by false swearing of and false repre- 
sentations made by the insured, the intent with which the false swear- 
ing was done and the false representations made held for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768; 
Dec. Dig. § 668[14].) 


4. INSURANCE—FIRE INSURANCE — EVIDENCE—ADMISSIBIL- 
ITY. 

As the question of the cash value of the property destroyed was ma- 
terial, it was not error to permit plaintiff to testify to what she was 
informed a piano destroyed was worth when she bought it. 

(For other cases, see Insurance, Cent. Dig. §§ 1677-1679, 1684; Dec. Dig. 
§ 655[1].) 


Error to Circuit Court, Genesee County; Joseph Barton, Judge. 

Action by Stella Barrett against the Connecticut Fire Insurance Com- 
pany. Judgment for plaintiff, motion for new trial overruled, and de- 
fendant brings error. Reversed, and new trial granted. 


* Decision rendered, Mar. 29, 1917. 161 N. W. Rep. 916. 
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Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, 
Steere, Brooke and Fellows, JJ. 


Clinton Roberts, of Flint, for Appellant. 
Marshall M. Frisbie and James S. Parker, both of Flint for Appellee. 


—_——oe@—__— 


VEENSTRA vs. FARMERS’ MUT. FIRE INS. CO. or Or- 
TAWA AND ALLEGAN CountiEs. (No. 107.)* 
(Supreme Court of Michigan.) 
1. INSURANCE—FIRE INSURANCE—ORIGIN OF FIRE—QUES- 
TION FOR JURY. 


In an action on a fire policy, question of the origin of the fire held for 
the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1744, 1762; Dec. Dig. § 
668[10].) 

2. INSURANCE—FIRE INSURANCE—FORFEITURE—WAIVER. 

Where a fire insurance company, when insured, after a loss, appeared 
before a meeting of its directors, excused insured, and permitted him 
to send a new list of the property burned or damaged in place of 


the one he had submitted, and which had been questioned, the insur- 


ance company waived all defense based upon warranties and for- 
feiture. 


(For other cases, see Insurance, Cent. Dig. § 1071; Dec. Dig. § 396[6].) 
Error to Circuit Court, Ottawa County; O. S. Cross, Judge. 
Action by Jelle Veenstra against the Farmers’ Mutual Fire Insur- 


ance Company of Ottawa and Allegan Counties. To review a judgment 
for plaintiff, defendant brings error. Affirmed. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, 
Steere, and Brooke, JJ. 


Diekema, Kollen & Tencate, of Holland, and Wilkes & Stone, of 
Allegan, for Appellant. 


Smedley & Linsey, of Grand Rapids, for Appellee. 
* Decision rendered, Mar. 29, 1917. 161 N. W. Rep. 824. 


—_ ———_9e@ --—_—- 


MECHANICS’ & TRADERS’ INS. CO. vs. BOYCE. 
(No. 19099.) * 
(Supreme Court of Mississippi, Division B.) 


1. INSURANCE — FIRE INSURANCE—RECOVERY BY MORT- 
GAGE—PLEDGES OF SECURED NOTES. 


Pledging by mortgagee of secured notes does not bar recovery by him 
on fire policy on mortgaged property having a mortgage clause in 


* Decision rendered, Apr. 16, 1917. 74 South. Rep. 821. 
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his favor; the stipulation in policy against change in interest, title, 
or possession of the subject of insurance not applying. 


(For other cases, see Insurance, Cent. Dig. § 795; Dec. Dig. § 328[2].) 


2. INSURANCE—FIRE POLICY—BREACH OF COVENANTS— 
TAX SALE. 


Sale of insured property for taxes is not a breach of covenants of policy; 
the two years of redemption not having expired, and the purchaser 
having no right of possession and owning no title till such expiration. 


(For other cases, see Insurance, Cent. Dig. § 795; Dec. Dig. § 328[2].) 


Appeal from Court, Lincoln County; J. B. Holden, Judge. 

Action by William A, Boyce against the Mechanics’ & Traders’ In- 
surance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


McLaurin & Armistead, of Vicksburg, for Appellant. 
P. Z. Jones, of Brookhaven, for Appellee. 


MARTIN vs. LEHIGH VALLEY R. CO. or NEw Jersey. 
(No. 66.)* 
(Court of Errors and Appeals of New Jersey.) 


1. INSURANCE—SUBROGATION —EF FECT OF COMPROMISE 
WITH RAILROAD. 


Insured, whose property was fired by the locomotive of a railroad com- 
pany, having sued the company, entered into a settlement whereby he 
received the amount of his loss, less the insurance money paid under 
a fire policy. Thereafter suit was brought in the name of the in- 
sured to the use of the insurance company. Held that, as the compro- 
mise settlement excepted the rights of the insurance company be- 
cause of the deduction of the payment of insurance, it did not bar 
a recovery by the insurance company against the railroad company. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516.) 


Appeal from Supreme Court. 

Action by Samuel Martin, to the use of the Standard Fire Insurance 
«Company, against the Lehigh Valley Railroad Company of New Jersey. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Adrian Lyon, of Perth Amboy, for Appellant. 
Huston Dixon, of Trenton, for Appellee. 


~ * Decision rendered, Mar. 5, 1917. 100 Atl. Rep. 345. 
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PORTER et aL. v. NORTHERN FIRE & MARINE INS. CO.* 
(Supreme Court of North Dakota.) 


4. INSURANCE—STOCKHOLDERS—LIABILITY. 


The stockholders of an insurance company, organized under the laws of 
this state, sustain no liability to creditors or policyholders in excess 
of the par value of stock, or, when the par value is fully paid above 
the amount they have agreed to pay for the stock. 


5. INSURANCE—STOCK—ASSESSMENT. 


Sections 4865 and 4866 of the Compiled Laws of 1913 are not mandatory, 
but only convey authority to the directors of an insurance corpora- 
tion to levy an assessment upon the stockholders for the purpose of 
repairing impaired capital. 


6. INSURANCE—NONASSESSABLE STOCK—ASSESSMENT. 


The authority to levy an assessment under sections 4865 and 4866 of the 
Compiled Laws of 1913 is a proper subject of contract between an 
insurance corporation and the stockholders thereof, and when the 
insurance company has contracted with the stockholders that the 
stock shall be nonassessable, the company may not proceed to levy 
and collect an assessment. 


Appeal from District Court, Pembina County; W. J. Kneeshaw, 
Judge. 

Action by W. H. Porter and others against the Northern Fire & 
Marine Insurance Company, a corporation. From an order enjoining de- 
fendant, it appeals. Order affirmed. 


Bangs, Hamilton & Bangs, of Grand Forks, and C. J. Fisk, of Fargo, 
for Appellant. 

McIntyre & Burtness, of Grand Forks, and J. L. Cashel, Jr., of Graf- 
ton, for Respondents. 


* Decision rendered, Mar. 7, 1917. 161 N. W. Rep. 1012. Syllabus by 
the Court. 


GREENBERG vs. GERMAN AMERICAN INS. CO.* 


(Supreme Court of Oregon.) 


1, INSURANCE—FIRE POLICY—ACCEPTANCE. 

Where insured accepted a fire policy which was not in accordance with 
the oral contract for insurance, he cannot, having retained it without 
objection, contend that the true contract should be found in the oral 
agreement, for it was supplanted by the written policy, and insured 
had no option to rely either on the policy or the oral agreement as he 
desired. 

(For other cases, see Insurance, Cent. Dig. § 209; Dec. Dig. § 131[3].) 


* Decision rendered, Mar. 20, 1917. 163 Pac. Rep. 820 
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2. INSURANCE—FIRE POLICIES—ACTIONS—DEFENSES. 


Where the policy issued pursuant to an oral agreement as to insurance 
did not follow the agreement, and it was alleged that the policy 
which should have been issued would have been subject to Laws 1911, 
p. 279, the insured cannot in an action to recover on the oral agreement 
independent of the policy recover where suit was not brought within 
the time limited by such law. 


(For other cases; see Insurance, Cent. Dig. §§ 192, 193; Dec. Dig. 
§ 128[2].) 


In Banc. Appeal from Circuit Court, Multnomah County; W. N. 
Gatens, Judge. 

On rehearing. Former opinion affirmed. 

For former opinion, see 160 Pac. 536. 


John McCourt, of Portland (Veazie, McCourt & Veazie, of Portland, 
on the brief), for Appellant. 

R. R. Giltner, of Portland (Giltner & Sewall, of Portland, on the 
brief), for Respondent. 


GLOBE FIRE INS. CO. vs. LIMBURGER ert aL. (No.5759.)* 


(Court of Civil Appeals of Texas. San Antonio.) 


1. INSURANCE—CANCELLATION—RETURN OF PREMIUM. 

Whether insured canceled his policy is not dependent upon the insurer’s 
agent canceling a premium charge where insured trusted such agent, 
who also handled his real estate business, to do so. 

(For other cases, see Insurance, Cent. Dig. § 504; Dec. Dig. § 232.) 


2. INSURANCE—CANCELLATION—WAIVER OF NOTICE. 

Where insured signed a cancellation of the policy, he waived a provision 
allowing five days’ notice of cancellation. 

(For other cases, see Insurance, Cent. Dig. § 501; Dec. Dig. § 229[1].) 


3. INSURANCE—PREMIUM—CHARGE—CANCELLATION. 

Cancellation of a premium charge against insured by the insurer’s agent 
does not affect insured’s legal rights when made without his knowledge 
or consent. 


(For other cases, see Insurance, Cent. Dig. § 504; Dec. Dig. § 232.) 


4. INSURANCE—POLICY—CANCELLATION—VALIDITY. 


That insured did not understand he was signing a cancellation of his 
policy, and did not know the insurer’s agent had been instructed to 
obtain such cancellation, is insufficient to invalidate the cancellation; 
no fraud being shown. 


(For other cases, see Insurance, Cent. Dig. § 505; Dec. Dig. § 233.) 


* Decision rendered, Feb. 14, 1917. Rehearing denied, March 21, 1917. 
193 S. W. Rep. 222. 
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5. INSURANCE — POLICY — CANCELLATION — FRAUD — SUF- 
FICIENCY OF EVIDENCE. 

Evidence that insured did not know what he was signing is insufficient 
to justify setting aside his written cancellation of a policy because 
of fraud. 


(For other cases, see Insurance, Cent. Dig. § 507; Dec. Dig. § 235.) 


6. INSURANCE—CANCELLATION—NOTICE TO AGENT. 

Evidence that insurer’s agent also handled insured’s fire insurance busi- 
ness for a long period is insufficient to establish an agency to receive 
notices of cancellation, where such notices had always been given 
directly to insured. 


(For other cases, see Insurance, Cent. Dig. § 507; Dec. Dig. § 235.) 


Appeal from District Court, Bexar County; R. B. Minor, Judge. 

Action by Henry Limburger, Sr., and others against the Globe Fire 
Insurance Company. Judgment! for plaintiff, and defendant appeals. 
Reversed, and judgment entered for defendant. 


Henry C. King, Jr.. M. L. Roark, and Lewright & Douglas, all of 
San Antonio, for Appellant. 
Irvin R. Stone and Scott & Dodson, all of San Antonio, for Appellees. 


RAMAT et ux. vs. CALIFORNIA INS. CO. oF San FRAN- 
cisco. (No. 13586.) * 


(Supreme Court of Washington.) 


1, INSURANCE— FIRE POLICY—BREACH OF CONDITION — 
OTHER INSURANCE NOT INDORSED ON POLICY. 

Provision of a fire policy for it being void if there be other insurance on 
the property not indorsed on the policy is a condition, breach of 
which, though existing at the time of the loss, did not contribute 
thereto, and so, under 3 Rem. & Bal. Code, § 6059—34, does not avoid 
liability. 

(For other cases, see Insurance, Cent. Dig. §§ 660-669; Dec. Dig. § 288[1].) 


2. INSURANCE—PROOFS OF LOSS—WAIVER—STATUTES. 

Construed liberally, as expressly required thereby, 3 Rem. & Bal. Code, 
§ 6059—34, providing that breach of a warranty or condition of a 
policy of insurance shall not avoid the policy or liability of the in- 
surer, unless the breach exist at the time of and contribute to the 
loss, permits waiver, after loss, of condition of policy that sworn 
proofs of loss be furnished within sixty days, unless written extension 
of time is given. 

(For other cases, see Insurance, Cent. Dig. $§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


* Decision rendered, April 12, 1917. 164 Pac. Rep. 219. 


Fire, &c.] | Morgan vs. American Cent. Ins. Co. 803- 


3. INSURANCE—WAIVER OF CONDITION—PROOFS OF LOSS. 

Whether there has been a waiver of conditions of an insurance policy is 
not a question for the court, where the facts are not conceded and 
the testimony is conflicting and the proofs are capable of more than 
one construction. 


(For other cases, see Insurance, Cent. Dig. §§ 1743, 1748, 1761, 1767, 1770;. 
Dec. Dig. § 668[15].) 


Department 2. Appeal from Superior Court, King County; J. T-.. 
Ronald, Judge. 

Action by R. M. Ramat and wife against the California Insurance 
Company of San Francisco. Judgment for plaintiffs, and defendant ap- 
peals. Reversed and remanded for new trial. 


H. T. Granger, of Seattle, for Appellant. 
Cole & Dolby, of Seattle, for Respondents. 


__> aa 


MORGAN vs. AMERICAN CENT. INS. CO. (No. 3215.)* 
(Supreme Court of Appeals of West Virginia.) 


2. INSURANCE—FIRE INSURANCE—PROVISION AGAINST AS- 
SIGNMENT — LIMITATION OF AGENT’S AUTHORITY — 
VALIDITY. 

The following provision in a fire insurance policy is a reasonable con- 
dition and is binding on the insured, viz.: “This entire policy, unless. 
otherwise provided by agreement indorsed hereon or added hereto, 
shall be void, * * * if this policy be assigned before a loss;” 
and further provisions therein that, “no officer or agent of the com- 
pany shall have power to waive any of the provisions or conditions. 
of the policy except such as by the terms of the policy may be the 
subject of agreement indorsed hereon or added hereto;” and that no 
officer or agent shall have power to waive any of the conditions, “un- 
less such waiver, if any, shall be written upon or attached hereto,” are 
reasonable limitations upon the agent’s powers of which the insured 
is bound to take notice. 


(For other cases, see Insurance, Cent. Dig. §§ 883, 889, 952; Dec. Dig. 
§§ 343, 376[3].) 


3. INSURANCE—FIRE INSURANCE—TRANSFER OF POLICY— 
INDORSEMENT. 


Such policy is rendered void, if a transfer thereof is made by the insured 
before loss, without such written consent, even though made under 
oral advice and direction of the agent. 


(For other cases, see Insurance, Cent. Dig. § 886; Dec. Dig. § 346.) 


Error to Circuit Court, McDowell County. 
Action by R. M. Morgan against the American Central Insurance 
Company. Judgment for plaintiff, and defendant brings error. Reversed, 
verdict set aside, and cause remanded for new trial. 


Goodykoontz & Scherr, of Williamson, for Plaintiff in Error. 
Strother, Taylor & Taylor, of Welch, for Defendant in Error. 


~* Decision rendered, March 20, 1917. 92 S. E. Rep. 84. Syllabus by the- 
Court. 





‘804 Insurance Law Journal, Vol. 49. [ June, 1917. 


MARINE. 
LOUD vs. FEDERAL INS. CO. Et at. (No. 40.)* 


(Supreme Court of Michigan.) 


2. INSURANCE—SETTLEMENT—SETTING ASIDE—LACHES. 

The owner of a vessel which was stranded and sunk in dense fog, having 
abandoned the vessel to the insurers under the terms of the policy, 
entered into a compromise settlement with the insurers whereby in 
consideration of payment of a fixed sum he agreed to satisfy all 
claims against the vessel and abandoned his assertion of a con- 
structive total loss. A salvage company which first straightened the 
vessel, its sinking having obstructed the channel of a river, and then 
raised the vessel and brought it into port, performed the last work 
under a contract with the insurance company, allowing it to either 
pay a fixed sum or one-half of the salved value of the vessel. After 
part payment of the amount agreed upon between the parties, knowl- 
edge that the salvage company contended that the insurer had elected 
to pay the stipulated sum instead of one-half of the salved value of 
the vessel was brought to the owner’s notice, the salvage company 
libeling the vessel for its claim. In such proceedings the vessel was 
sold and several years thereafter the owner filed a bill to set aside 
his compromise settlement and reinstate his written abandonment of 
the vessel. Held, that he was guilty of laches, having unnecessarily 
delayed seeking to set aside the agreement. 

(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


3. INSURANCE—M ARINE INSURANCE—COMPROMISE SET- 
TLEMENTS—RESCISSION. 

In such case, where the owner allowed the vessel to be sold under the 
salvage company’s libel instead of bonding it, he is not entitled to 
set aside the compromise agreement, as the insurer could not be 
restored to statu quo. 

(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


4. INSURANCE—MARINE INSURANCE—AGENT'S AUTHORITY. 

An agent of a marine insurer to whom notice of loss was required to be 
given is not entitled to exercise on behalf of the insurer an option 
as to whether a salvage company should be paid one-half of the 
salved value of the vessel or stipulated sum for salvage. 

(For other cases, see Insurance, Cent. Dig. §§ 116, 121; Dec. Dig. § 87.) 


Appeal from Circuit Court, Iosco County, in Chancery; Main J. 
Connine and Albert Widdis, Judges. 

Bill by Henry Nelson Loud against the Federal Insurance Com- 
pany, a New Jersey corporation, and others. From decree for com- 
plainant, defendants appeal Reversed, and bill dismissed. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, 
Steere, and Brooke, JJ. 


Goulder, White & Garry, of Cleveland, Ohio, A. W. Black, of East 
Tawas, and Angell, Bodman & Turner, of Detroit, for Appellants. 

Lucking, Helfman, Lucking & Hanlon, of Detroit (Henry, Henry & 
Henry, of Alpena, and Charles E. Kremer, of Chicago, IIl., of counsel), 
for Appellee. 


* Decision rendered, Mar. 29, 1917. 161 N. W. Rep. 928. 
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ACCIDENT AND HEALTH. 


CIRCUIT COURT OF APPEALS OF THE UNITED STATES. 


SIxTH CIRCUIT. 


MARYLAND CASUALTY CO. 
vs. 


EDDY. (No. 2896.)* 


1. INSURANCE—APPLICATION—ANSWERS OF INSURED. 


Though the signature of insured to the application is questioned, the 
authenticity of the answers therein, which were made part of the 
policy as issued, must be treated as admitted, since no rational theory 
of contract can be made that does not hold the assured to know the 
contents of the instrument to which he seeks to hold the other party. 

{For other cases, see Insurance, Cent. Dig. §§ 222-224, 229, 230; Dec. 
Dig. § 136[5].) 


2. INSURANCE—FORFEITURE—MISREPRESENTATION. 


A misrepresentation by an applicant for accident insurance’ that no simi- 
lar insurance had been canceled, or renewal thereof refused, when 
in fact such a policy had been canceled for the stated reason that 
insured was too reckless in driving automobiles, and the application 
was made to secure insurance in place of that canceled, is, as a mat- 
ter of law, material and intentional, and prevents recovery on the 
policy. 

(For other cases, see Insurance, Cent. Dig. § 679; Dec. Dig. § 300.) 


4. INSURANCE—AGENTS —S TATU TES—ACCIDENT INSUR- 
ANCE. 

Comp. Laws Mich. 1897, § 7246, which is part of a chapter relating wholly 
to fire and marine insurance, and which declares to be agents all 
those who have anything to do with placing the risk, does not apply 
to accident insurance which is controlled by sections 5110-5115. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 73.) 
5. INSURANCE—AGENTS—RESTRICTIONS ON AUTHORITY. 


In the absence of statutory regulation, a stipulation in a policy that no 
person, unless duly authorized in writing, shall be deemed the agent 
of the company, is binding on those who take the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 73.) 


6. INSURANCE—AGENTS—RESTRICTIONS ON AUTHORITY — 
IMPLIED PROVISIONS IN POLICY. 


A provision in an accident insurance policy that an agent has no au- 
thority to change the policy or waive any of its provisions, and that 
notice to any agent or knowledge by him shall not be held to affect a 
waiver of any part of the policy, applies to the provision, read into 
the policy by law, that a material intentional mirepresentation avoids 
the policy, as well as to the provisions expressed therein, and the 


* Decision rendered, Feb. 7, 1917. 239 Fed. Rep. 477. 


Vol. XLIX—52. 
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fact that the agent had knowledge of such misrepresentation, does 
not prevent forfeiture of the policy therefor. 


(For other cases, see Insurance, Cent. Dig. § 955; Dec. Dig. § 376[2].) 


In Error to the District Court of the United States for the Southern 
Division of the Western District of Michigan; Clarence W. Sessions, 
Judge. 

Action by Leeta M. Eddy against the Maryland Casualty Company. 
Judgment for plaintiff, and defendant brings error. Reversed, and re- 
manded for new trial. 


Before Warrington, Knappen, and Denison, C. JJ. 


George Hoadly, of Cincinnati, Ohio, for Plaintiff in Error. 
A. J. Mills, of Kalamazoo, Mich., for Defendant in Error. 


Denison, C. J. 

This suit was brought in the court below by Mrs. Eddy to 
recover the amount of a policy insuring her husband against 
death by external, violent, and accidental means. He was found 
dead in a hotel room, and, for the purposes of this opinion, it 
may be assumed that his death was caused by an overdose of 
chloral, taken by him to induce sleep, and without suicidal in- 
tent. The defenses were that the issue of the policy had been 
procured by false representations, and that the death was not 
of the class covered by the policy. Upon the trial, the court 
denied the defendant’s motion to take the case from the jury, and 
the jury found in plaintiff’s favor upon the issues submitted. The 
insurance company brings this writ of error. 

The policy, dated September 2, 1913, began with these words: 

“In consideration of the statements in the application for this 
policy a copy of which is indorsed hereon and made a part hereof, 
and of $25 premium, the * * * company * * * _ hereby 
insures, ” etc. 

The copy indorsed, as well as what purported to be the origi- 
nal application offered in evidence, commenced :— 

“Application is hereby made fora * * * policy to be issued 
upon the following statements, viz.” 

These statements were numbered upon the copy, and upon the 
application itself, from 1 to 15. The numbered paragraphs were, 
by the caption, denominated “statements,” and, by a footnote 
upon the application, “warranties.” 

[1] Upon the trial, some question was suggested whether Mr. 
Eddy’s signature to the application was sufficiently proved; but 
the statements now involved were part of the policy as issued, 
and the case has been argued in this court as though the authen- 
ticity of his answers must be admitted. We treat the case upon 
the same theory. “No rational theory of contract can be made 
that does not hold the assured to know the contents of the instru- 
ment to which he seeks to hold the other party.” Lumber Under- 
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writers vs. Rife, 237 U. S. 605, 609, 35 Sup. Ct. 717, 718 (59 
L. Ed. 1140). 

The policy contained no express provision as to the effect upon 
the company’s liability in case any statement in the application 
was false, nor did the policy itself declare that these statements 
were warranties. In this situation it was held by the district 
court that the mere falsity of a statement—even a material state- 
ment—would not vitiate the policy, unless it further appeared that 
the statement was deliberate and purposeful, and that Mr. Eddy 
intended to deceive the company about a material matter in order 
to get it to issue the policy. This rule of law is challenged by 
the company, but we pass the question. [The Michigan statute, 
upon the books when this policy issued (section 6, Act 264, of 
1913), states a rule which seems to be consistent with Phoenix 
Co. vs. Raddin, 120 U. S. 183, 189, 7 Sup. Ct. 500, 30 L. Ed. 644, 
and by which a materially false statement, even without intent to 
deceive, would avoid the policy; but this statute was postponed 
in its taking effect to January 1, 1914.] 

[2] The claimed misstatements were three :— 

(1) No. 14 was, “My habits of life are correct and temperate.’ 
The evidence tended to show that the applicant had gone on 
periodical drinking sprees; that he had taken the so-called “gold 
cure” with only temporary good results; that at a time not fixed 
by the record, but seemingly not long before the application, he 
had taken another kind of medical treatment for the cure of the 
liquor habit; and that he died in a relapse of the habit. 

(2) A part of statement No. 9 was :— 

“No application ever made by me for accident * * * in- 
surance has been declined or notice of action withheld.” 

In fact, two years before this application, his application for a 
$25,000 accident policy in the Travelers’ Insurance Company had 
been declined. 

(3) Another part of statement No. 9 was :— 

“Nor has any such [accident] policy of insurance been canceled 
or renewal been refused.” 

In fact, a $5,000 accident policy in the Travelers’ had been 
canceled within the previous four months, upon the stated ground 
that Mr. Eddy was an undesirable accident risk, because too reck- 
less in driving automobiles. 

As to the statement regarding his temperate habits of life, the 
excuse is that he believed he was completely aured, and that he 
therefore did not intend to deceive. As to the statement that 
no application had been declined, the explanation is that this 
declined policy was of a special class, issued only to preferred 
risks, and hence Mr. Eddy was justified in supposing that the 
refusal to issue such a policy was not a material matter. Upon 
both of these subjects we may assume that there was an issue for 
the jury; but as to the third statement, above recited, we find in 
the record no suggestion of explanation or excuse. Mr. Eddy 


, 
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had been notified of this cancellation; he talked it over with the 
local agent of the Travelers’; this same local agent was a solicit- 
ing broker for the Maryland Company; and the application for 
the policy in suit was made with the purpose by both of getting 
insurance to replace that which had been canceled. Under this 
situation, there is no room to deny that the misrepresentation 
was not only most deliberate and intentional, but that they both 
knew it to be material. Such a situation presents no question of 
fact for the jury; the materiality of such a statement is apparent 
as matter of law. Phoenix Co. vs. Raddin, 120 U. S. 183, 189, 
7 Sup. Ct. 500, 30 L. Ed. 644. It is clear to us that no reasonable 
man could think that the deceit practiced upon the company was 
unintentional or in any way excusable; and we are satisfied that, 
on these facts, plaintiff cannot recover. Atna Co. vs. Moore, 231 
U.S. 543, 34 Sup. Ct. 186, 58 L. Ed. 356; Mutual Co. vs. Hilton, 
241 U. S. 613, 622, 36 Sup. Ct. 676, 60 L. Ed. 1202; Mutual 
Co. vs. Powell (C. C. A. 5) 217 Fed. 565, 568, 133 C. C. A. 417. 

However, before accepting this conclusion as controlling upon 
the present record, we must observe what effect, if any, is to be 
given to the relation between the parties and Rankin, the so-called 
agent, who took the application. Rankin himself, a witness for 
plaintiff, says that, while he was agent for the Travelers’, he was 
“just a broker” for the Maryland; and there is nothing expressly 
to the contrary. 

[3, 4] It should be noted that no Michigan statute is found 
affecting Rankin’s status. The Supreme Court of the United 
States will follow and apply such a statute (Continental Co. vs. 
Chamberlain 132 U. S. 304, 10 Sup. Ct. 87, 33 L. Ed. 341; Me- 
Master vs. New York Co., 183 U. S. 25, 22 Sup. Ct. 10, 46 L. 
Ed. 64); although such statute does not raise special agents with 
limited authority into general ones possessing unlimited power 
(Mutual Co. vs. Hilton, supra, 241 U. S. at page 623, 36 Sup. Ct. 
676, 60 L. Ed. 1202); but the rule familiar in Michigan, and de- 
clared by the Supreme Court of that state in Pollock vs. German 
Co., 127 Mich. 460, 461, 86 N. W. 1017, is merely an adoption 
of the express words of section 7246 of the Michigan Compiled 
Laws of 1897. This section is part of chapter 194, which relates 
wholly to fire and marine insurance, and has no application to 
accident insurance. The latter subject is controlled by Act No. 
237 of 1881, being sections 5110-5115 of the Compiled Laws of 
1897, and these sections contain nothing corresponding to that 
provision of section 7246 which declares to be agents of the 
insurance company all those who have anything to do with placing 
the risk. 

[5] Further, the policy in suit, by agreement No. 13, provides: 

“In any matter relating to this insurance, no person, unless 
duly authorized in writing, shall be deemed the agent of this 
company.” 

In the absence of statutory regulation, such an agreement is 
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binding upon those who take a policy containing it. A®tna Co. 
vs. Moore, supra. There is, in this record, no effective evidence 
of any authority in writing from the Maryland Company to Ran- 
kin; but, as there are some vague allusions to such authority, it 
may exist, and we prefer not to dispose of the case on this 
ground. We therefore assume that in some substantial sense 
Rankin may have been the agent of the company. 

It is to be noted, also, that we have not here a case where the 
applicant stated the truth to the agent, and the agent either 
changed the answer without applicant’s knowledge, or gave ap- 
plicant advice as to how questions should be interpreted, in which 
instance it has been thought right that an agent with ordinary 
powers should be considered to be acting for the company. 
Union Co. vs. Wilkinson, 13 Wall. 222, 20 L. Ed. 617; New 
Jersey Co. vs. Baker, 94 U. S. 610, 24 L. Ed. 268. As to the 
above-recited statements, 1 and 2, there is room to suppose that 
Rankin gave such advice or prepared the answers in accordance 
with his interpretation; not so as to misstatement No. 3. 

[6] We have already recited parts of the policy and applica- 
tion, from which it appears that the policy was issued in consider- 
ation of the statements of the application, and that the statements. 
of the application were made as the basis of getting the policy. 
It thereupon became, as matter of law, a vital condition of the 
contract that the making of a statement which was material and 
false, and known by the applicant to have both of these character- 
istics, would be a defense to any action on the policy. Mutual Co. 
vs. Hilton, supra. It was quite unnecessary to say this in so many 
words, “the modest intelligence of the prudent man” (Under- 
writers’ vs. Rife, supra, 237 U. S. 619, 35 Sup. Ct. 717, 59 L. 
Ed. 1140) would be sufficient to inform the policyholder both 
that the condition existed and that it was vital. Agreement No. 
13 of the policy says :— 

“An agent has no authority to change this policy, or to waive 
any of its provisions, nor shall notice to any agent or knowledge 
of his or any other person be held to effect a waiver or change 
in this contract or any part of it. No change whatever in this 
policy and no waiver of its provisions shall be valid unless an 
indorsement is entered hereon, signed by the president, vice- 
president, or secretary of the company, expressing such change 
or waiver.” 

That this provision is valid and binding on the insured is 
clearly held in AXtna Co. vs. Moore, supra; and the substance of 
plaintiff’s position must be that the provision attached by law to 
the words of the contract, by which provision a knowingly false 
and material statement avoids the contract, was “changed” or 
“waived” because the agent had knowledge of the falsity. If 
this provision had been expressed in words, it would be entirely 
clear that there could be no change or waiver by the agent even 
by his most express consent, and we see no satisfactory distine- 
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tion between that case and one where the condition or provision 
Said to be waived is read into the contract by the law, with 
which both parties must be deemed familiar. 

If it be said that A%tna vs. Moore is to be distinguished be- 
cause the agreement there involved was that notice to the agent 
should not be notice to the company, we find, perhaps, even 
closer analogy in the companion case of the Prudential Company 
vs. Moore, 231 U. S. 560, 34 Sup. Ct. 191, 58 L. Ed. 367. In the 
latter case, it had been agreed that :— 

“No agent has power * * * to modify this * * * con- 
tract, * * * to * * * waive any forfeiture or to bind the 
company by making any promise, or making or receiving any 
presentation or information.” 

The court said (231 U. S. 567, 34 Sup. Ct. 194, 58 L. Ed. 367) : 

“Tt is contended here, as in the AZtna Case, that the company is 
estopped by the knowledge of the agent, and the same cases are 
cited as were cited there. We answer here, as we answered there, 
that the terms of the policy constituted the contract of the parties 
and precluded a variation of them by the agent.” 

In this disposition of the matter, the conclusion seems neces- 
sarily involved, although not spelled out, that to say that the 
company is estopped to rely upon such a false answer because 
its agent had knowledge, is to say that the terms of the contract 
are to be changed. Upon the subject of knowledge by the agent 
under similar circumstances, see, also, Mutual Co. vs. Hilton, 
supra, 241 U. S. at page 623, 36 Sup. Ct. 676, 60 L. Ed. 1202 and 
Mutual Co. vs. Powell, supra, 217 Fed. at page 568, 133 C. C. 
A. 417. 

We imply no opinion as to whether the evidence sufficiently 
tended to show death by “external, violent, and accidental means,” 
as distinguished from an intentional taking of an amount of 
chloral which proved to be too much, but which otherwise in- 
volved no element of accident. 

The judgment must be reversed, with costs, and the case re- 
manded for new trial, if it is thought that other evidence may 
give the case a different aspect. 
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CIRCUIT COURT OF APPEALS OF THE UNITED STATES. 


SECOND CIRCUIT, 


ZETNA LIFE INS. CO. 
vs. 


WICKER. (No. 153.)* 


1. INSURANCE—ACCIDENT INSURANCE—BURDEN OF PROOF 
—CAUSE OF DEATH. 

In an action on a policy insuring against death resulting from bodily in- 
juries effected through external, violent, and accidental means, the 
burden is on the plaintiff to satisfy the jury by a preponderance of 
proof that deceased received bodily injuries so effected. 


{For other cases, see Insurance, Cent. Dig. §§ 1659-1662, 1664; Dec. Dig. 
§ 646[6].) 


2. INSURANCE— ACCIDENT INSURANCE— SUFFICIENCY OF 
EVIDENCE—CAUSE OF DEATH. 


In an action on an accident insurance policy, where insured had died of 
appendicitis shortly after falling on the sidewalk and injuring his 
abdomen, and an expert witness had testified that appendicitis was 
caused by the fall, the jury were justified in so finding. 

(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722; Dec. Dig. 
§ 665[5].) 

3. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH— 
ACCIDENT CAUSING DEATH. 


Death resulting from appendicitis caused by an accidental fall is within 
a policy insuring against death resulting directly and independently 
from bodily injuries effected through accidental means. 


{For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


In Error to the District Court of the United States for the Western 
District of New York. 

Action by Helen Adelaide Wicker against the Actna Life Insurance 
Company. Judgment for the plaintiff, and defendant brings error. Af- 
firmed. 

The judgment here reviewed was entered upon the verdict of a jury for 
$8,009.97 damages and $99.85 costs, entered in favor of the plaintiff below, 
Helen Adelaide Wicker, and against the A2tna Life Insurance Company, 
based upon an accident insurance policy issued by said company on Janu- 
ary 12, 1907, which insured the said Helen Adelaide Wicker, in the event 
of the death of her husband resulting from bodily injury effected solely 
through external, violent and accidental means, in the sum of $5,000. 
The parties will be referred to in the opinion as they appeared in the 
court below, as plaintiff and defendant. 


Before Coxe, Rogers, and Hough, C. JJ. 


Maurice C. Spratt, of Buffalo, N. Y., for Plaintiff in Error. 
Cohn, Chormann & Franchot, of Niagara Falls, N. Y. (Edward E. 
Franchot, of Niagara Falls, N. Y., of counsel), for Defendant in Error. 


* Decision rendered, Feb. 6, 1917. 240 Fed. Rep. 398. 





812 Insurance Law Journal, Vol. 49. [ June, 1917, 


Coxe, C. J. 

[1] The policy in question provides that for a period of one 
year beginning at noon on January 12, 1907,, the insurance com- 
pany will insure Charles 5. Wicker and promises and agrees that 
in the event of the death of said Charles S. Wicker, “resulting 
directly and independently of all other causes from bodily in- 
juries effected solely through external, violent and accidental 
means,” the sum stipulated in the policy should be paid. There 
is no doubt that the burden was on the plaintiff to satisfy the 
jury, by a preponderance of proof, that Charles S. Wicker re- 
ceived bodily injuries effected solely through external, violent 
and accidental means. 

[2] It is alleged that on the 11th day of February, 1915, 
Wicker accidently slipped while walking on an icy pavement in 
the city of Niagara Falls and fell upon his right side with his arm 
doubled up under him across the right side of the abdomen. He 
suffered much pain during that day, ate little and retired early. 
The pain increased during the next day. The night following the 
pain increased and a physician was called. He found Wicker 
suffering from general peritonitis which about a week later re- 
sulted in death. 

An autopsy was requested and granted and all the physicians 
present, whether representing the plaintiff or the defendant, 
agreed that Wicker died of peritonitis or inflammation of the ap- 
pendix. If there were nothing but the fall on the icy sidewalk, 
the bending of the arm under the abdomen and the paroxysms of 
pain constantly increasing until death ensued, the question would 
be one of fact for the jury to say whether the fall produced the 
disease which caused the death. It being a question where men 
learned in the medical profession might assist the jury in arriving 
at a correct result, it was proper that the jury should have the 
benefit of their experience. It is unnecessary to enter upon a 
detailed analysis of their testimony. 

Dr. Chapin, who saw Wicker after the accident, and was in 
consultation with Dr. Scott, the physician for the Wicker family, 
testified upon facts, some of which he knew and some of which 
were assumed. In answer to the question, “What was the cause 
of the appendicitis from which he suffered,” the doctor answered, 
“The fall on the sidewalk.” Dr. Bentz, called for the defendant, 
in answer to the question, “What was the cause of his death?” 
replied, “The cause of his death was a general purulent inflam- 
mation of the peritoneum or abdominal lining, that being due to 
a perforated appendix.” 

It is unnecessary to quote further from the medical testimony. 
These answers present the two theories and it was for the jury 
to decide between them. Upon the evidence the jury was justi- 
fied in finding that the.fall on the icy sidewalk produced the 
appendicitis which caused Wicker’s death. That the question here 
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involved is one of fact for the jury is sustained by an almost un- 
broken line of authorities. Perhaps the decision which most 
closely resembles the case at bar is New Amsterdam Casualty Co. 
vs. Shields, 155 Fed. 54,85 C. C. A. 122, decided by the Circuit 
Court of Appeals of the Sixth Circuit in which it is said :— 

“While the policy was in force, on Thursday, September 7, 
1905, Mr. Shields was driving in a buggy, when a front wheel 
ran off and he was thrown against the dashboard, striking his 
abdomen. That night he complained to his wife of pain in his 
bowels, especially on the right side. The next day, Friday, he 
was at his office, and that afternoon spoke to his family physician, 
Dr. Wood, of the accident and of the soreness in his bowels. That 
night he was suddenly seized with severe cramping pains in the 
abdomen, nausea, vomiting, high fever, and rapid pulse. Dr. 
Wood could not be reached, so Dr. Ewing was called over the 
telephone and prescribed castor oil and morphia. On Saturday 
his condition was worse. Dr. Wood was sent for, and upon his 
arrival found the patient suffering severely from pains in the 
abdomen; had been vomiting, temperature high, pulse rapid and 
irritable, abdomen distended, and his right side very tender and 
rigid. On Sunday morning, Dr. Douglas, a surgeon of high repu- 
tation, was called in consultation by Dr. Wood. They diagnosed 
the case as acute appendicitis, and that afternoon removed the 
patient to Dr. Douglas’ infirmary. The following Tuesday, Sep- 
tember 12th, Dr. Douglas, with the assistance of Drs. Wood and 
Tigert, performed an operation. This disclosed that the trouble 
was acute appendicitis, septic peritonitis, and locked bowel. Mr. 
Shields died on Thursday, September 14th.” 

At 155 Fed. 58, 85 C. C. A. 126, the court says :— 

“The conclusion we reach is that the court below properly sub- 
mitted to the jury the question whether the disease of appendicitis, 
which brought about the death of the insured, was itself caused 
solely by the fall against the dashboard.” 

[3] We think it is clearly established by the authorities that the 
plaintiff should recover if the appendicitis was produced by the 
fall upon the sidewalk in the manner described. Whether or not 
it was so produced is a question of fact which was properly left 
to the jury to decide and their verdict is conclusive. With this 
fact found in favor of the plaintiff, there is nothing in the record 
which requires a reversal of the judgment. 

The judgment is affirmed with costs and with 5 per centum: 
added for delay under rule 30 of this court. 
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UNITED STATES DISTRICT COURT. 
N. D. Iowa, W. D. 


STILLMAN 
vs. 


7ETNA LIFE INS. CO. (No. 147.)* 


1. INSURANCE— ACCIDENT INSURANCE— STATEMENTS IN 
APPLICATION—ADMISSIBILITY IN EVIDENCE. 

‘Code Iowa, § 1741, declares that all insurance companies or associations 
shall upon the issuance or renewal of any policy attach or indorse 
thereto a true copy of any application or representation of the in- 
sured which by the terms of the policy is made part thereof or may 
in any manner affect its validity, but such omission shall not render 
the policy invalid, but forever precludes the insurer from pleading, 
alleging, or proving any such application or representation or the 
falsity thereof, in an action on such policy. What purported to be a 
copy of the schedule of warranties was indorsed on an accident 
policy, but there was nothing to indicate that it or the application was 
signed by the insured; the signature being omitted. Held, that the 
schedule of warranties, was not admissible in evidence, and proof 
of the falsity of the warranties was not available in an action on 
the policy 

(For other cases, see Insurance, Cent. Dig. §§ 1671, 1672; Dec. Dig. § 650.) 


2. INSURANCE— ACCIDENT INSURANCE—STATEMENTS IN 
APPLICATION—ADMISSIBILITY IN EVIDENCE. 

In such case, the insurer could not, by incorporating in the policy a 
condition that the statements in the schedule of warranties indorsed 
thereon were accepted and warranted to be true by the acceptance of 
the policy, evade the provisions of the Code, and in that manner 
obviate the necessity of indorsing on the policy the application and 
warranties. 

(For other cases, see Insurance, Cent. Dig. §§ 1671, 1672; Dec. Dig. § 650.) 


3. INSURANCE—ACCIDENT POLICIES—KNOWLEDGE— 
“AGENT.” 

Under Code Iowa, § 1750, declaring that the term “agent” shall include 
any other person who shall in any manner directly or indirectly 
transact insurance business for any insurance company, and that any 
officer, agent, or representative of an insurance company who may 
solicit insurance, procure applications, and issue policies, shall be held 
to be the “agent” of such insurance company with authority to trans- 
act all business within the scope of his employment, anything in the 
application, policy, by-laws, etc., to the contrary, notwithstanding, an 
accident insurance company is charged with knowledge of its solicit- 
ing agent as to other insurance carried by the insured; such fact 
being communicated to the agent, though it was not communicated by 
the agent to the officials of the company. 

(For other cases, see Insurance, Cent. Dig. §§ 971, 973, 974, 977-997; Dec. 
Dig. § 378[2].) 

4For other definitions, see Words and Phrases, First and Second Series, 
Agent.) 


* Decision rendered, Mar. 14, 1917. 240 Fed. Rep. 462. 
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4. INSURANCE—ACCIDENT POLICIES—CONSTRUCTION. 


Where a rider attached to an accident policy under the head of war- 
ranties provided that all statements made by insured in the schedule 
of warranties should be deemed representations, and no representa- 
tion unless material or fraudulent should invalidate any claim under 
the policy, such provision abrogates the earlier clause, declaring that 
any breach of warranty in the schedule of warranties should invali- 
date all claims under the policy and renders it incumbent on the 
insurer, if desirous of defeating the action on account of the falsity 
of any statement of warranty to show its materiality. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


5. INSURANCE—ACCIDENT POLICIES—REPRESENTATIONS. 

Where it was not contended that accident policies were avoided by the 
carrying of other insurance, but only because the schedule of war- 
ranties did not show that such other insurance was carried, repre- 
sentations as to the carrying of other insurance are immaterial, and 
their falsity will not defeat an action on the policies. 

(For other cases, see Insurance, Cent. Dig. §§ 660-669; Dec. Dig. § 288[1].) 


6. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION. 
In the absence of statute, provisions in an insurance policy that the in- 


surer shall not be bound by any action of its agents in issuing the 
same unless stipulations be indorsed and signed by other officers are 
valid. 


7. INSURANCE—ACCIDENT INSURANCE —POLICIES—CON- 
STRUCTION. 

An accident policy provided, in part 1, for payment of one-half of the 
principal sum for the irrevocable loss of the entire sight of one eye. 
Part 13, subsec. E, declared that, when liability was created under the 
provision of part 1, all insurance should thereupon immediately cease. 
Part 2 of the policy provided for weekly indemnities. Held that, in 
case of the total loss of an eye, all provisions as to payment of 
weekly indemnities were rendered inapplicable, and recovery for the 
amount specified for such injury could not be restricted to some pro- 
rata share of the insured’s actual weekly earnings proportionate to 
the weekly indemnity provided for in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. 
§ 530.) 


At Law. Action by Dr. Wayne L. Stillman against the A®tna Life 
Insurance Company. Judgment for plaintiff. 

The plaintiff, Dr. Wayne L. Stillman, a citizen of Iowa, sued the de- 
fendant A=tna Life Insurance Company, a Connecticut insurance corpo- 
ration doing business in Iowa, in the district court for Woodbury County, 
that state, to recover damages for the loss of an eye against which he 
was insured by two accident policies of insurance issued by the defendant 
to him, in each the principal sum of $10,000. The policies differ only in 
their date. The petition is in two counts. 

In count 1 a copy of the policy (No. B-250446) is attached as Exhibit 
A, which, so far as applicable to the question for determination, pro- 
vides :— ; 

“Etna Life Insurance Company. 
“Accident and Liability Department. 
Accumulative Principal Sum, First Year, $10,000.00 
Accident Policy Increasing to 15,000.00 

“In consideration of the premium of sixty and no/100 dollars, and 

of the statements in the schedule of warranties indorsed hereon, and 
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made a part hereof, which statements the insured makes by accepting this 
policy and warrants to be true, the A°tna Life Insurance Company, of 
Hartford, Conn., does hereby insure the person named and described in 
said schedule for the term of twelve months from the 4th day of March, 
1913, * * * against loss as herein defined, resulting directly and inde- 
pendently of all other causes from bodily injuries effected solely through 
external, violent and accidental means, suicide (sane or insane) not in- 
cluded. ’ 
“Single Indemnities. 

“rere 

“If such injuries alone totally disable the insured, that is, immediately, 
continuously and wholly prevent him from prosecuting any and every kind 
of business pertaining to his occupation, and during the period of such 
continuous total disability and within two hundred weeks from the date 
of accident result in any one of the losses described below the company 
will pay the sum specified opposite such loss, and in addition will pay 
weekly indemnity for the period of such disability to the date of death 
or other specified loss at the rate per week provided in part 11-A; or, 
if such injuries alone result within ninety days from the date of the 
accident in any of the losses described below without there being continu- 
ous total disability as above stated, the company will pay the sum 
specified opposite such loss. 

“Loss of— 

* * * * * * * 

“J, Entire sight of one eye, if irrevocably lost, one-half of principal 
sum. 

* * * + + * * 
“Part 2. 

“A. If such injuries shall not result in any of the losses provided for 
in part 1, but shall alone totally disable the insured, that is, immediately, 
continuously and wholly prevent him from prosecuting any and every 
kind of business pertaining to his occupation, the company will pay indem- 
nity at the rate of fifty & no/100 dollars per week, so long as he shall 
suffer such total disability. 

* * * o* 
“Accumulations. 
“Part '6. 

“If all premiums are paid annually, the original principal sum hereby 
insured will be increased 10 per cent in the second and each subsequent 
year for five consecutive years, until such increase amount to 50 per cent 
of the original sum insured, and thereafter, so long as this policy is 
maintained in force by annual premium payments the amount insured will 
be the original principal plus the accumulations. 

* * * * * x » 


“Part 13. 
* * * * * * * 

“FE, Any breach of warranty in the Schedule of Warranties indorsed 
hereon, or a failure to comply with any of the requirements, contained 
herein, shall invalidate all claims under this policy. When liability is 
created under the provisions of Part 1 hereof all insurance hereunder 
shall thereupon immediately cease. 

“F, An agent has no authority to change this policy or to waive any 
of its terms, nor shall notice to an agent or to any other person or 
knowledge of an agent or of any other person be held to effect a waiver 
or change in this policy or any part of it. No change whatever in this 
policy and no waiver of its conditions shall be valid unless an indorse- 
ment is added hereto signed by the president, a vice-president, secretary 
or assistant secretary of the company expressing such change or waiver. 

* * * * * * # 
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“A rider attached to and made part of the policy, contains the following: 
“Waranties. 


“All of the statements made by the insured in the schedule of war- 
ranties or copy of application indorsed on the policy shall be deemed rep- 
resentations, and no representation, unless material or fraudulent, shall 
invalidate any claim under this policy.” 

It is alleged in the petition that the principal sum insured was in- 
creased 20 per cent by the payment of two annual premiums under the 
policy Exhibit A subsequent to its date, and therefore amounted to $12,- 
000, at the time plaintiff was injured as hereinafter alleged. It is then 
alleged that on April 14, 1915, the plaintiff while said policy was in full 
force sustained an injury solely through external, violent, and accidental 
means, which totally destroyed the sight of his left eye and necessitated 
the removal thereof by a surgical operation; that due proof of such 
loss was given by plaintiff to the defendant as required in the policy; 
that it has neglected to pay such loss; and judgment is asked against the 
defendant for $6,000, upon said first count of the petition. 

The policy set forth in count 2 of the petition is the same, except that 
it bears date and was issued February 24, 1914; and it is alleged in said 
count that the principal sum of the policy was increased to the extent of 
10 per cent or to $11,000, by the payment of one annual premium after 
its issuance. The same allegations are made in this count as to plaintiff’s 
injury and the proof thereof that are made in the first, and judgment is 
asked against the defendant upon this count for $5,500; and upon both 
counts fer $11,500, with interest thereon. 

The case was in due time removed by the defendant to this court 
upon the ground of diverse citizenship of the parties, and a transcript 
of the record has been filed herein. The defendant has answered in this 
court each count of the petition substantially as follows :— 

That it admits the issuance of the policies of insurance to the plain- 
tiff as alleged in each count of the petition, but says that each of said 
policies was issued to the plaintiff upon applications made by him to the 
defendant therefor which contain certain representations, which were 
warranted to be true, and upon the faith of which each policy was is- 
sued, some of which representations are alleged to be untrue and to 
avoid the policy. 

Upon the back of the policy Exhibit A is what purports to be a 
“schedule of warranties” made by the plaintiff, containing what may be 
called questions numbered 1 to 20, inclusive. The earlier of the ques- 
tions upon this policy call for the age, weight, height, and other matters 
of description of the plaintiff, the person answering, that need not be 
stated. 

The answer to question No. 11 upon Exhibit A is: “I have no other 
life, accident or health insurance in this company, and no application for 
other accident or health insurance upon which I have not been notified 
of the action thereon, except as herein stated.” Following is written in 
typewriting: “Have accident insurance in the F. & C. and I. S. B. Assn.” 
Upon Exhibit B the answer to this question is: “Have accident insur- 
ance in this company, No. B-250446.” 

Upon Exhibit A the answer to the question No. 13 is: “I have never 
received indemnity for any injury or sickness, except as herein stated.” 
Following this is written in typewriting: “Received benefits from auto 
accident about a year ago.” Upon Exhibit B the answer to this question 
is: “Have received benefits from other accident companies.” 

Upon Exhibits A and B the answer to question No. 19 is: “I have 
not received medical attention within the past five years, except as herein 
stated.” No other question is answered in the “schedule of warranties” 
upon either policy, and the answers to neither of the schedules purport 
to be signed by any one, nor is there anything to indicate by whom the 
purported answers were made. 
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The original of the application for the policy Exhibit A is in evidence, 
and it is not signed by the plaintiff, but bears an indorsement which reads 
- follows: “I recommend the risk. [Signed] J. W. Bell, Soliciting 

gent.” 

A jury is waived in writing, and the cause is submitted to the court 
upon stipulations of the facts, supplemented by a deposition of defendant’s. 
assistant secretary, Edwin C. Bowen. 


H. B. Walling, of Anthon, Iowa, and Griffin & Page, of Sioux City,. 
lowa, for Plaintiff. 
Sears, Snyder & Boughn, of Sioux City, Iowa, for Defendant. 


REED, D. J. (after stating the facts as above.) 

The principal defense relied upon by the defendant is that the 
alleged failure of the plaintiff to answer the questions in the 
schedule of warranties Nos. 11, 13, and 19, indorsed upon the 
policies, except as indicated in such answers, invalidates all claims 
under each of the policies. 

[1] There is no dispute that plaintiff on April 14, 1915, while 
both policies, if valid, were in force, suffered an injury, whereby 
through external, violent, and accidental means which alone totally 
destroyed the sight of his left eye, and unless he is barred by 
some provision of the policy he is entitled to recover from the 
defendant the sum specified therefor in each of the policies with 
interest thereon. 

Certain provisions of the Iowa statute have a material bearing 
upon this question. In 1880, the Legislature of Iowa passed what 
are now sections 1741 and 1750 of the Code of Iowa (1897), 
which read in this way :— 

“Sec. 1741. All insurance companies or associations shall, upon 
the issue or renewal of any policy, attach to such policy, or in- 
dorse thereon, a true copy of any application or representation 
of the assured which, by the terms of such policy, are made a 
part thereof, or of the contract of insurance, or referred to there- 
in, or which may in any manner affect the validity of such 
policy. The omission so to do shall not render the policy invalid, 
but if any company or association neglects to comply with the 
requirements of this section it shall forever be precluded from 
pleading, alleging or proving any such application or represen- 
tations, or any part thereof, or falsity thereof, or any parts thereof, 
in any action upon such policy, and the plaintiff in any such 
action shall not be required, in order to recover against such com- 
pany or association, either to plead or prove such application or 
representation, but may do so at his option.” 

“Sec. 1750. The term ‘agent’ used in the foregoing sections. 
of this chapter shall include any other person who shall in any 
manner directly or indirectly transact the insurance business for 
any insurance company complying with the laws of this state. Any 
officer, agent or representative of an insurance company doing: 
business in this state who may solicit insurance, procure applica- 
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tions, issue policies, adjust losses or transact the business gen- 
erally of such companies, shall be held to be the agent of such 
insurance company with authority to transact all business within 
the scope of his employment, anything in the application, policy, 
contract, by-laws or articles of incorporation of such company to 
the contrary notwithstanding.” 

The stipulated facts show that J. W. Bell, a district agent of 
the defendant company at Council Bluffs, Iowa, solicited from 
the plaintiff both of the policies in suit, received from him the 
first annual premiums thereon, which policies were renewed by 
the payment to Bell of a second and third year’s premium upon 
Exhibit A, and a second year’s premium upon Exhibit B, for 
which proper receipts of the company were delivered by him to 
the plaintiff renewing said policies respectively for said years; 
but no copy of the applications was indorsed upon either of the 
policies for such renewals. 

Under section 1741 of the Code above set out, unless the in- 
surance company upon the issuance of these policies, or the re- 
newals thereof, attached’ to said policies or renewals, or, indorsed 
thereon, a true copy of the application or representations of the 
assured, the insurance company is forever precluded from claim- 
ing Or proving any such warranties or representations to be untrue 
or false in an action upon such policies. As before stated, what 
purports to be a copy of the “schedule of warranties” is indorsed 
upon each policy; but there is nothing to indicate that the appli- 
cation was ever signed by the plaintiff; nor is there anything to 
indicate by whom the alleged answers were made to such of the 
interrogatories as appear to be answered. Is this a compliance 
with section 1741 of the Code? In Seiler vs. Life Ass’n, 105 
Iowa, 87, 74 N. W. 941, 43 L. R. A. 537, which was a suit upon 
life policies of insurance issued in Iowa after the passage of the 
above statute, as here, what purported to be a copy of the appli- 
cation was set out or indorsed upon the policy, but the signature 
of the insured thereto was omitted from such copy, and the trial 
court refused to permit the introduction in evidence of the appli- 
cation when offered by the-defendant because not a compliance 
with section 1741 of the Iowa Code. There was a recovery by the 
plaintiff of the full amount of the policy, and this ruling was 
made the basis of an appeal. The Supreme Court of Iowa said 
of section 1741 of the Code :— 


“This section has been often construed. For a quite recent 
exposition of its meaning we refer to Goodwin vs. [Provident 
Sav. Life Assur. Ass’n], 97 Iowa, 226 [66 N. W. 157, 32 L. R. A. 
473, 59 Am. St. Rep. 411]. It is urged on behalf of the appellant 
that all of the statements and representations made by the assured 
were in the copy that was attached to the policy, and that he could 
not have been prejudiced by the omission of his signature, for 
he must have known that he signed the original. But it seems to 
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us that the very purpose of the statute was to avoid, so far as 
possible, any dispute as to the assured’s knowledge of the contract. 
The requirement is that a copy of the application shall be attached. 
We do not understand this to call for a fac simile, but it certainly 
demands at least a substantial reproduction of the instrument. 
The signature is an essential part of the application, and all that 
is essential in the original should appear in the copy. It will be 
noted that in the alleged copy it is not stated by whom the original 
is signed. * * * ‘We are of the opinion that the copy of the 
application attached to the policy, not having the copy of the 
name of the applicant appended thereto, cannot be said to be a 
copy of such application, within the meaning of the statute. The 
signature is the thing which gives force to the application, and, 
when signed with knowledge of its contents, is conclusive on the 
insured. We think that the signature of the party to an instru- 
ment which receives its vitality solely from such signature is such 
a substantial part of it that a copy of it must contain such signa- 
ture.” * * * The trial court was right in holding that the 
application in this case was no part of the contract, that the state- 
ments therein could not be given in evidence.” 


The court cites with approval Dunbar vs. Insurance Co., 72 
Wis, 492, 40 N. W. 386, which arose under a statute of Wis- 
consin, the counterpart of section 1741, and where the signature 
of the assured was omitted from the copy attached to the policy. 

In Continental Ins. Co. vs. Chamberlain, 132 U. S. 304, 309, 
10 Sup. Ct. 87, 33 L. Ed. 341, this construction of section 1741 of 
the Code of Iowa was approved; and it was also held that under 
section 1750 of that Code the agent who procured the insurance 
must be held to be the agent of the company, and the company 
chargeable with knowledge of such facts pertaining to the insur- 
ance that came to the knowledge of the agent when soliciting the 
same. Cook vs. Federal Life Ass’n, 74 Iowa, 746, 748, 35 N. W. 
500; Goodwin vs. Assurance Ass’n, 97 Iowa, 226, 235, 66 N. W. 
157, 32 L. R. A. 473, 59 Am. St. 411, above; Liquid Acid Co. 
vs. Phoenix Ins. Co., 126 Iowa, 225, 229, 230, 101 N. W. 749. 

[2] Notwithstanding the Iowa statute and the decisions of its 
Supreme Court construing it, it is the contention of the defendant 
that it may still show a breach by the plaintiff of such conditions 
of the policy as are incorporated therein to defeat recovery 
thereon, though the application or “schedule of warranties” is not 
indorsed upon the policy or attached thereto. But the trouble 
with this contention (admitting without deciding that it correctly 
states the law) is that there are no condit.ons of the policy except 
“the statements in the schedule of warranties indorsed thereon, 
which statements the insured makes by accepting this policy and 
warrants to be true.” Section 1741 of the Iowa statute was in 
force when these policies were written, and it is not within the 
rightful authority of the insurance company to evade the pro- 
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visions of the statute by a statement in the policy, “which state- 
ments the insured makes by accepting this policy and warrants 
to be true.” The statute imposes upon the insurance company the 
duty of attaching to such policy, or indorsing thereon, a true copy 
of any application or representations of the insured, which by the 
terms of the policy are made a part thereof and of the contract 
of insurance, or referred to therein, or which may in any manner 
affect the validity of such policy; and the omission of the com- 
pany to do so shall “forever preclude it from alleging or proving 
any such application or representation, or their falsity in any 
action upon such policy.” No amount of discussion can make 
this provision of the statute plainer or obscure its meaning. The 
“schedule of warranties” indorsed upon the policy Exhibit A is 
not therefore admissible in evidence, nor is any evidence that they 
are untrue or false in any particular. 

[3] The application for the policy Exhibit B was made by the 
plaintiff by letter dated February 14, 1914, to Agent Bell at 
Council Bluffs, which reads as follows :— 


“Anthon, Ia., Feb. 14, 1914. 
“Mr. Bell—Dear Sir: Will you send me the terms upon an 
accident policy in the AStna which costs say $10.00 a month. My 
policy expires the first few days in March and I am inclined to 
concentrate my various accident policies into a first-class company. 
Either let me hear from you in this matter as soon as convenient, 
or if you should be up in this part of the country come in and 

see me. 
“Yours truly, W. L. Stillman, Anthon, Iowa.” 


To this letter Agent Bell answered February 17, 1914, as 
follows :— 


“T am in receipt of your kind favor concerning the accident 
insurance proposition, and certainly thank you very much for 
thinking of me in this connection. I can assure you too, you 
would make no mistake in confining your insurance entirely to 
the Axtna, in fact there is no other company in the United States 
that treats professional and business men as well as the A®tna 
does. A man does not need to be so badly injured that he can’t 
see, hear or talk to get total disability with us. Then too, as 
you know, our policy covers septic blood poisoning due to an 
accident, as well as contact with poisonous substances. You may 
have noticed that some of the physicians’ societies have taken 
action against some of the companies for not covering blood 
poisoning due to contact with poisonous substances. They only 
cover septic blood poisoning due to an accident, that is, if you 
pricked yourself, or cut yourself, then they would cover you, but 
would not cover you if you happened to have a hangnail and 
become inoculated. You have a $60.00 policy with me now. 
You could double it for $120.00 which would be just $10.00 a 
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month. That would cover you for $20,000 and $100 a week, if 
disabled. I would be very glad to fix you up a policy of this 
kind. I don’t believe you would make any mistake in cutting out 
all your insurance and placing it that way in one company. You 
will have it with an agent who gives his personal attention and 
best judgment to handling claims of this kind, and our methods 
are prompt and up-to-date. If you wish to do this I will be glad 
to send.an additional policy, or put it all in one policy for you, 
which would probably be better, but in sending you a new policy 
for the total amount I would, of course, save the accumulations 
on your policy for this year. As you know, the policy that you 
took last year will have 10 per cent accumulations on it this year. 
I would add that, of course, to your new policy. If you paid 
$120 a year this would give you $20,000 and $100 a week for the 
ordinary accidents and would be just twice as large as the policy 
you have with me now. Then the policy would of course have the 
double-up feature and cover your wife, etc., the same as the 
policy you have. I am sure you will not make any mistake in 
doing this, doctor, and trust that you can see your way clear to do 
this. Trusting I may hear further from you concerning the 
matter and thanking you in advance with best wishes, I remain, 
“Yours truly, J. W. Bell.” 


February 24, 1914, the plaintiff again wrote to Agent Bell as. 
follows :— 
“Anthon, Iowa, Feb. 24, 1914. 
“J. W. Bell, Council Bluffs, lowa: Inclosed find check for $120. 
Be so kind as to renew policy B-250446 and issue another of 
like sort dated even date with this note. 
“Yours truly, W. L. Stillman, M. D., Anthon, Iowa.” 


On February 25th, Agent Bell replied to plaintiff’s letter of the 
24th as follows: 


“Council Bluffs, Ia., Feb. 25, 1914. 
“Dr. W. L. Stillman, Anthon, lowa—Dear Doctor: I am in 
receipt of your favor inclosing check for the premium on your 
policy, also in payment of a like amount of additional insurance, 
and certainly thank you very much. I am taking it for granted you 
are lapsing your other insurance and putting it all in one good 
company, the Aitna. I am mailing the same to the home office 
for approval, and as soon as the policy is returned, I will mail it 
to you. I am dating this policy Feb. 24th, in compliance with 
your wishes as expressed in your letter. I certainly think, too, you 
show your good judgment in increasing your insurance with us, 
as I am sure you will not make any mistake in doing this. 
Thanking you very much for the favor and any good you can do, 

with best wishes, I remain, 
“Yours truly, J. W. Bell, Agt.” 
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On February 25, 1914 (the same day), Agent Bell wrote a letter 
to J. M. Parker, Jr., secretary of the defendant company, which 
is as follows :— 

“Council Bluffs, Iowa, February 25, 1914. 

“Mr. J. M. Parker, Jr., Secy., Hartford, Conn.—Dear Sir: In- 
closed herewith I hand you policy B-261682, Dr. W. L. Stillman, 
together with application, for approval. The doctor is concen- 
trating all his accident insurance in one company and is increasing 
it to the usual amount he carries, lapsing his other insurance in 
other companies. The policy he is taking now is to replace one 
on the F. & C. Company. If there are any amendments to make 
in the policy, kindly make the same and return immediately, to- 
gether with return of the application, so I can have the application 
signed when the policy is delivered, and greatly oblige, 

“Yours truly, J. W. Bell.” 

The application for the policy Exhibit B bears the following 
indorsement :— 

“Accident and Liability Department. 
“ZEtna Life Insurance Company of Hartford, Conn. 


“Those portions of policies Nos. B-250446 and B-261682, issued 
to Wayne L. Stillman, limiting the total amount of insurance 
under Accident policies of this Company, are hereby modified to 
extend said limit to an amount not exceeding twenty thousand 
dollars, with one hundred dollars per week for weekly indemnity, 
except as such sums shall be increased under the provisions of 
the double indemnity clause, the surgical operation clause, the 
accumulative clause, the hospital indemnity clause and/or under 
the provisions of beneficiary supplements Nos. 98192 and 114130. 

“This extension of limit shall remain in force only so long as. 
the insurance under each of said policies is continued in force. 
Dated at Hartford, Conn., this the 28th day of February, 1914. 
Countersigned A. G. Powers, Policy Writer; J. M. Parker, Jr., 
Secretary.” 

The words of this indorsement italicized are typewritten, the 
rest are in print. This indorsement or slip appears to have been 
attached to the application at the home office of the company at 
Hartford, Conn., on receipt of the letter of Agent Bell addressed 
to the secretary of the company on February 25, 1914. 

On February 5, 1915, the plaintiff again wrote to Agent Bell 
as follows :-— 

“Anthon, Iowa, Feb. 5th, 1915. 

“J. W. Bell, Council Bluffs: I find to-day upon my tickler 2 
reminder that the A&tna policies are nearly due again. I have 
taken out in addition something like $25,000.00 in other com- 
panies. Mostly of cheaper grade, so want fact to appear in the 
new policies when you issue them. Send me the notice when due. 
and I will forward check. 


“Very truly yours, W. L. Stillman.” 
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On February 8, 1915, Agent Bell replied to said letter of Feb- 
ruary 5th as follows :— 

“Dr. W. L. Stillman, Anthon, Iowa—Dear Doctor: I am in 
receipt of your favor advising me you had taken additional acci- 
dent insurance, and in reply beg to advise this will make no 
difference to the A®tna, especially if you are not overinsured. 
Your premium is due the 24th of this month, could increase your 
insurance with this company if you wished to do so. We write 
up to $25,000 and of course if your wished me to do so, could 
raise your insurance accordingly. With best wishes I beg to 
remain, 

“Yours truly, J. W. Bell.” 


From this correspondence and the additional stipulation of 
facts it appears that the second policy in suit, Exhibit B, was pro- 
cured by defendant’s agent Bell upon an application by letter 
from the plaintiff to him dated February 14, 1914, in response to 
which Agent Bell prepared an application for the policy which he 
(Bell) signed and forwarded to the company, and which the 
plaintiff never saw and never signed, though what purports to be 
a copy is indorsed upon the policy; and it was the duty of the 
defendant, under section 1741 of the Iowa statute, to attach to the 
policy, or indorse thereon when it was issued, a true copy of such 
representations or warranties, and the omission to do so forever 
precludes the defendant from showing such statements or war- 
ranties, if any, to be untrue, to defeat an action upon the policy. 
Besides, under section 1750 of the Iowa Code, the agent Bell who 
prepared the application for this policy collected the premium 
thereon and procured the policy for the plaintiff and knew from 
the letter of plaintiff the insurance carried by him, and defendant 
is chargeable with such knowledge as the agent acquired in the 
transaction leading to the issuance of that policy, notwithstanding 
anything in the policy to the contrary, and is now estopped from 
denying the knowledge so acquired by its agent Bell in the trans- 
action leading to the issuance of the policy Exhibit B, its renewal, 
and the renewal of the policy Exhibit A in February and March, 
1915. St. Paul Fire & Marine Ins. Co. vs. Sharer, 76 Iowa, 282, 
41 N. W. 19; Key vs. Des Moines Ins. Co., 77 Iowa, 174-177, 
41 N. W. 614; Liquid Acid Co. vs, Phoenix Ins. Co., 126 lowa, 
225, 229, 230, 101 N. W. 749; Kirkpatrick vs. London Guarantee 
Co., 139 Iowa, 370, 115 N. W. 1107, 19 L. R. A. (N. S.) 102; 
Wilson vs. Insurance Co., 143 Iowa, 458, 462, 122 N. W. 157; 
Continental Ins. Co. vs. Chamberlain, 132 U. S. 304, 10 Sup. 
Ct. 87, 33 L. Ed. 341. 

In Continental Ins. Co. vs. Chamberlain, 132 U. S. 304, 310, 
10 Sup. Ct. 87, 89 (33 L. Ed. 341), above, a suit upon a life in- 
surance policy issued in Iowa, the Supreme Court of the United 
States said of sections 1741 and 1750 of the Iowa statute :— 
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“The object of this legislation is manifest. But if any doubt 
on the subject existed, it is removed by the case of St. Paul Fire 
& Marine Ins. Co. vs. Sharer, 76 Iowa, 282, 286 [41 N. W. 19, 
20], in which it was said: “The purpose of the statute was to 
settle, as between the parties to the contract of insurance, the re- 
lation of the agents through whom the negotiations were con- 
ducted. Many insurance companies provided in their applications 
and policies that the agent by whom the application was procured 
should be regarded as the agent of the assured. Under that pro- 
vision they were able to avail themselves, in many cases of loss, of 
defenses which would not have been available if the solicitor had 
been regarded as their agent, and many cases of apparent hard- 
ship and injustice arose under its enforcement, and that is the 
evil which was intended to be remedied by the statute, and it 
ought to be so interpreted as to accomplish that result.’ This 
statute was in force at the time the application for the policy in 
suit was taken, and therefore governs the present case. It dis- 
penses with any inquiry as to whether the applications or the: 
policy, either expressly or by necessary implication, made Boak 
the agent of the assured in taking such application. By force of 
the statute, he was the agent of the company in soliciting and 
procuring the application. He could not, by any act of his, shake 
off the character of agent for the company. Nor could the com- 
pany by any provision in the application or policy convert him into 
an agent of the assured. If it could, then the object of the statute 
would be defeated. In his capacity as agent of the insurance 
company he filled up the application—something that he was not 
bound to do, but which service, if he chose to render it, was within 
the scope of his authority as agent. * * * His act in writing 
the answer, which is alleged to be untrue, was, under the cir- 
cumstances, the act of the company; * * * and, by force of 
the law of the state where such negotiations take place, is the 
agent of the company, and not, in any sense, an agent of the 
applicant.” 

This rule is followed in McMaster vs. New York Life Ins. Co., 
183 U. S. 25, 38, 22 Sup. Ct. 10, 46 L. Ed. 64, decided at the 
same term that Northern Assurance Co. vs. Grand View Building 
Ass’n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, hereinafter 
referred to, was decided. There seems to be no doubt, therefore, 
that Bell was the agent of the defendant company in procuring 
the policy of February 24, 1914, Exhibit B, and that defendant 
is chargeable with all the knowledge acquired by him from the 
plaintiff in that transaction. In so holding there is nothing that 
violates the rule forbidding parol evidence to change the terms of 
a written contract—a question quite apart from any involved in 
this controversy. 

[4] However, the rider attached to both policies under the 
head of “Warranties” provides :-— 
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‘All of the statements made by the insured in the schedule of 
warranties or copy of application indorsed on the policy shall be 
deemed representations, and no representation, unless material or 
fraudulent, shall invalidate any claim under this policy.” 

This provision is later and inconsistent with the provisions of 
clause E of part 13 of the policy, which provides, “Any breach of 
warranty in the schedule of warranties indorsed hereon, or a 
failure to comply with any of the requirements, contained herein, 
shall invalidate all claim under this policy,” and abrogates that 
clause, and the burden therefore is upon the defendant to prove 
the materiality of representations and their falsity, if material 
and false, of which there is no competent proof in this case; the 
“schedule of warranties” attached to the policy Exhibit B, not 
having been made or signed by the plaintiff, are not admissible 
in evidence, nor is any evidence or proof of their materiality or 
falsity admissible. 

[5] The facts stipulated also show that at the time of the ac- 
cident, April 14, 1915, the plaintiff was carrying other insurance 
than the two policies in the defendant company. But there is no 
issue that the policies were avoided by the carrying of other in- 
surance and only that they were avoided because the ‘schedule 
of warranties” did not show the other insurance carried. Nor 


does either policy by any of its provisions forbid the carrying of 
other insurance, and it is only alleged to be avoided by the failure 


to answer the questions in the “schedule of warranties,” or a false 
statement therein. The stipulation as to the carrying of addi- 


tional insurance by the plaintiff is therefore deemed quite im- 
material. 


[6] Counsel for the defendant cite numerous authorities which 
it claims support its contention that the knowledge by its agent 
Bell of the insurance carried by the plaintiff, and not shown in the 
“schedule of warranties,” is not binding upon it under the terms 
of clause F of part 13 of the policy. Principal among these is 
the case of Northern Assurance Co. vs. Grand View Building 
Ass’n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, above. 
That case, however, arose in Nebraska, and was not influenced 
by any statute such as that in Iowa above set out. It may be 
conceded that in the absence of a controlling statute it is com- 
petent for an insurance company to relieve itself from all obli- 
gations to pay its losses, by stipulations printed in its policies that 
it shall not be bound by any act of its agents in issuing the same 
unless such stipulations are indorsed thereon and signed by the 
president, secretary, or other chief officer of the company, and if 
such a case shall arise in this court it will be its duty to follow 
the decision of the Supreme Court in Northern Assurance Co. 
vs. Grand View Building Ass’n, above. That case and the cases 
following it are therefore inapplicable to the questions involved 
in this case and need not be further noticed. 
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[7] The defendant further urges that the utmost the plain- 
tiff is entitled to recover, if entitled to recover at all, would be 
some pro rata share of his actual weekly earnings proportionate 
to the weekly indemnity provided for in the policies. I am unable 
to perceive that the weekly indemnity provision of the policy has 
anything to do with this case, for the total loss of the sight of 
an eye resulting solely from external, violent, and accidental 
means, as specified in each of the policies, is a fixed amount un- 
der each that the defendant shall pay for such injury, and the last 
clause of subssection E, of part 13 of the policy, which reads, 
“When liability is created under the provisions of part 1 hereof, 
all insurance hereunder shall immediately cease,” eliminates that 
question in all cases where a total loss arises under the policy. 

A weekly indemnity is recoverable under the policies only when 
the insured is wholly or partly disabled because of the accident 
from pursuing his ordinary occupation, when the isured may re- 
cover the stipulated weekly indemnity for such disability. There 
is no claim for such disability to pursue an occupation in this 
case, but a single claim for the specified indemnity provided for 
the total loss of the sight of an eye in each policy. If defendant 
is not liable upon these policies, then seemingly the principal pur- 
pose of an insurance policy in Iowa is to enable the company to 
collect and retain the premiums it charges for insurance; but, 
in case a loss arises under the policy, to avoid the payment there- 
of if it shall deem it advisable to do so. 

Under the issues, the terms of the policies, and the facts as 
stipulated, I can reach no other conclusion than that plaintiff is 
entitled to recover upon each of the policies in suit that part of 
the principal sum as increased by the accumulations specified in 
each for the loss of plaintiff’s eye, the aggregate amount of which 
is $11,500, with interest at 6 per cent from the date the amount 
was payable after the proofs were given to the defendant, and 
judgment is ordered therefor; to which judgment and order the 
defendant excepts, and is given thirty days from the filing of this 
opinion to settle and file a bill of exceptions. 

It is ordered accordingly. 
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SUPREME COURT OF PENNSYLVANIA. 


KELLEY 
vs. 


PITTSBURGH CASUALTY CO.-* 


INSURANCE—ACCIDENT INSURANCE—QUESTION FOR JURY. 

In an action on an accident insurance policy insuring “against loss or dis- 
ability resulting directly, independently and exclusively of all other 
causes, from bodily injuries effected solely through accidental means,” 
where it appeared that plaintiff had twisted his body while endeavor- 
ing to avoid a fall on icy ground, thereby straining or tearing his 
intestines at a point where they adhered to the wall of the abdominal 
cavity so that an operation was rendered necessary, it was for the 
jury to determine whether his disability was caused by the accident, 
where there was medical testimony that but for the accident he would 
not have been inconvenienced by the adhesions, and a verdict and judg- 
ment for plaintiff were sustained. 

(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, 1764; Dec. Dig. 
§ 668[11].) 


Appeal from Court of Common Pleas, Washington County. 

Action by Eugene A. Kelley against the Pittsburgh Casualty Com- 
pany, James B. Haines, Jr., and others, trustees Verdict for plaintiff for 
$3,650 and judgment thereon, motion for judgment non obstante veredicto 
overruled, and first-named defendant appeals. Affirmed. 


Argued before Mestrezat, Potter, Stewart, Moschzisker, and Frazer, 
Judges. 


W. R. Murphy, James A. Wakefield, and MclIlvain, Murphy, Day & 
Witherspoon, all of Pittsburgh, and J. B. Boyer, of Washington, Pa., for 
Appellant. 

T. Jeff Duncan, Duncan, Chalfant & Warne, O. S. Chalfant, Boyd E. 
Warne, Acheson & Crumrine, C. L. V. Acheson, and J. Boyd Crumrine, all 
of Washington, Pa., for Appellee. 


Mcllvaine, P. J., filed the following opinion in the court of 
common pleas sur defendant’s motion for judgment n. 0. v. :— 


This was a suit on an accident insurance policy. The indem- 
nity provided for in the policy was “against loss or disability re- 
sulting directly, independently, and exclusively of all other causes 
from bodily injuries effected solely through accidental means— 
suicide while sane or insane or any attempt thereat is not cov- 
ered—as provided in the following sections :— 

“Section 1. If any of the losses stated in the following sched- 
ule result directly and independently of all other causes and within 
four years from date of accident from bodily injury as above 


* Decision rendered, Jan. 8, 1917. 100 Atl. Rep. 494. 
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defined, while this policy is in force, the company will pay the 
sum set opposite such loss. * * * 
“Section 2. Loss of time from bodily injury. 


“For total loss of time— Limit 
“The weekly indemnity stated inj four 
the schedule of warranties, lyears | Limit 
four 
“For partial loss of time— Limit] years 
“One-half said weekly indem- jfour 
nity, years 


years), to age 70 or 


“For total loss of time (beyond four{From said limit 
“One-fourth said weekly indemnity, [previous death. 


“Total disability, $25 per week; partial disability, $12.50 per 
week.” 

There is no clause in the policy either limiting or negativing 
the liability to any person for indemnity or benefits for injuries 
in case such injuries shall occur as the result wholly or partially, 
directly or indirectly, of any disease, bodily or mental infirmity, 
other than above quoted. 

The question for decision in this motion is this. Does the 
evidence introduced in this case show, or is it sufficient to sustain 
the finding of the jury, that the plaintiff, Eugene A. Kelley, “sus- 
tained loss or disability resulting directly, independently, and ex- 
clusively of all other causes from bodily injuries effected solely 
through accidental means”? 

At the trial the defendant requested the court to charge as 
follows: “Under all the evidence your verdict must be for the 
defendant.” The court refused this request, and held that the 
question under the testimony was one which should be decided 
by the jury under the instructions which the court gave them. 
The defendant’s counsel maintain that the court erred in refusing 
this point, and that that error should now be corrected by the 
court entering judgment notwithstanding the verdict of the jury 
in favor of the plaintiff. 

There is no serious dispute that on December 2, 1910, the 
plaintiff slipped in walking on steep and icy ground and almost 
fell, that in righting himself he twisted his body in the region of 
the abdomen, and that a few hours after this twisting of his body 
he suffered severe pain in his abdomen, and it was discovered 
that there were adhesions of his bowels to the wall of the ab- 
dominal cavity and at the point of adhesion inflammation had set 
in, so that pus was about to be formed; and it further appeared 
in the testimony that the plaintiff was disabled for a number of 
months after this operation was performed. Three physicians 
who participated in the operation testified to these adhesions of 
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the bowels to the wall of the abdominal cavity, and also testified 
that in their opinion the inflammation which they discovered and 
the pus that was about to be formed were the result of a tearing 
or straining of the tissues at the point where the bowels adhered 
to the wall of the abdominal cavity, and that the disability which 
the plaintiff underwent was the result of the twisting of his body 
in the region of the abdomen when he accidentally slipped and 
almost fell. The plaintiff from the lst of November until the 
2d of December had been in good health, had been attending to 
his duties as secretary of the Beaver Refining Company, and it 
was the opinion of the physicians that the adhesions of the bowels 
to the wall of the abdominal cavity were of such a character, as 
they discovered them, as not to have given the plaintiff any in- 
convenience in the performance of his work had not there been a 
tearing or stretching of the tissues at the point of adhesion when 
he accidentally slipped, and that the necessity for the operation 
that they performed and the consequent disability of the plaintiff 
resulted directly, independently and exclusively of all other 
‘causes, from the accidental slip and the wrenching of his body. 

The defendant in this case set up first that the plaintiff some 
months before December 2, 1910, had had an operation for ap- 
pendicitis, and that he was afflicted at the time he was convales- 
cent from that first operation with phlebitis, and that the inflamed 
condition which the plaintiff’s physicians discovered at the time 
of the operation of December 5th was the result, at least in part, 
of the previous operation and the conditions which were brought 
about by and following that first operation. The question was 
left to the determination of the jury, the court impressing upon 
the jury its opinion that the plaintiff could not recover unless the 
testimony showed to their satisfaction that the slipping of the 
plaintiff as described by him was the sole, efficient cause of the 
plaintiff’s disability. 

The defendant’s counsel at the argument of this motion con- 
tended that under the contract of insurance in this case the 
doctrine of remote and proximate cause, the doctrine of active 
and passive cause, or the doctrine of efficient and proximate 
cause have no application in this case, and that this court should 
have instructed the jury to find for the defendant because of the 
fact that the evidence showed that the plaintiff had an adhesion 
of the bowels to the wall of the abdominal cavity on December 
2, 1910, and that this accidental injury would not and could not 
have been sustained had he been free from bowel adhesions and 
a normal man; or, in other words, they claim that the adhesion 
of the bowels to the wall of the abdominal cavity was a cause 
which contributed to the injury which the plaintiff sustained, 
‘and that therefore he cannot recover. 

In this contention we think the defendant errs. It may be ad- 
mitted—indeed it must be admitted in this case—that- the plain- 
tiff had adhesions of the bowels to the wall of the abdominal 
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cavity; and it may be admitted, and I think must be under the 
testimony even of the plaintiff’s physicians, that if those adhe- 
sions had not existed, the accident to the plaintiff would not have 
had any serious results; or, in other fords, that the strain would 
not have had a point in his anatomy on which to operate, as the 
bowels would have been free to move, and there would have been 
no point of strain or consequent inflammation. We think the 
defendant’s counsel confound this case with a class of cases in 
which the policy provides that there shall be no liability to any 
person for injuries where such injuries result wholly or partially 
from disease or bodily infirmity. In the case at bar the only 
exception that is made is in these words: “Suicide while sane 
or insane or any attempt thereat is not covered by this policy.” 
But we have discovered no clause in the policy limiting liabilty 
on account of disease or bodily infirmities of the insured; or, in 
other words, this policy does not limit the recovery of indemnity 
for injuries accidentally sustained solely to those who are bodily 
sound and truly normal men in the sense that they have no 
bodily defects. We held at the trial, and think properly, that if 
the adhesions of the bowels to the abdominal wall were of such 
a character that they did not inconvenience the plaintiff in the 
performance of his daily tasks, and they were what we might 
call healthy adhesions, such as might have continued to exist 
for years without even the knowledge of the plaintiff and with- 
out any inconvenience to him and without in any way disabling 
him from performing his daily tasks, and that the inflammation 
and condition found by the physicians when his body was 
opened was the direct result of the straining, and no other cause 
contributed to that inflammation and condition they found, other 
than the straining or stretching of the tissue, then the plaintiff 
was entitled to recover; and the jury have found, and the testi- 
mony of the physicians justified that finding, that the straining 
which resulted from the accidental slip was the sole and effi- 
cient cause of the plaintiff’s injury and his consequent disability. 

Our position at the trial may be well defined, substituting the 
word ““disability” for the word “death,” by an extract from 5 
Ann. Cas. pp. 86, 87, which is as follows: “If disease, while 
existing, be but a condition, and the accident the moving, sole, and 
proximate cause of the death, the exception in the policy will not 
relieve the insurer for death so caused. Thus it has been said 
that, if an insured should suffer death by drowning, no matter 
what the cause of his falling into the water, whether disease or 
slipping, the drowning in such case would be the proximate 
and sole cause of the death, unless it appeared that death would 
have been the result, even had there been no water at hand. 
* * * So it seems death due to chronic alcoholism and a broken 
limb is not within the exception, if the proximate cause of death 
is the accident and resulting injury. * * * Death due toa fall 
caused by a sudden ailment or disorder is not the result of dis- 
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ease within the meaning of an exception in a policy; the fall being 
the sole and proximate cause of death. * * * The same is true 
in case of death caused by a fall rupturing an artery weakened by 
a tumor.” 

If Fidelity & Casualty Company vs. Meyer, reported in 106 
Ark. 91, 152 S. W. 995, 44 L. R. A. (N. S.) 493, the insurance 
company undertook to insure “against bodily injuries sustained 
through accidental means, resulting directly, independently, and 
exclusively of all other causes in death.” The Supreme Court of 
Arkansas held that the excitation by an accident of a dormant 
growth or formation in the body so that it rapidly resulted in 
death, which but for the accident would have been deferred until 
a later period in life, is within the operation of a policy insuring 
against bodily injury sustained- through accidental means, result- 
ing directly, independently, and exclusively of all other causes 
in death. We quote in part from the opinion of the Chief Jus- 
tice, at page 479: “ ‘The fact that the physical infirmity of the 
victim may be a necessary condition to the result does not de- 
prive the injury of its distinction as the sole producing cause. In 
such case disease or low vitality do not arise to the dignity of 
concurring causes, but, in having deprived nature of her normal 
power of resistance to attack, appear rather as the passive 
allies of the agencies set in motion by the injury.” * * * 
Where accidental injury aggravated a disease, and thereby 
hastened death so as to cause it to occur at an earlier period 
than it would have occurred but for the accident, it is the direct, 
independent, and exclusive cause of death at that time. * * * 
The phrase ‘resulting directly, independently, and exclusively in 
death’ refers to the efficient, or, as some courts speak of it, the 
predominant, cause of death at the time it occurs. In other 
words, it means the. proximate cause. * * * It must be 
remembered that the policy is couched in language chosen by the 
insurer, and must be given the construction, of which it is sus- 
ceptible, most favorable to the assured. * * * Moreover, it 
is the duty of courts to give such construction to a policy, if the 
language used fairly admits, as will make it of some substantial 
value and carry out the intention expressed therein that liability 
is incurred where death occurs from accidental injury. If lia- 
bility is to depend upon the physical condition of the assured as 
contributing in some degree to death, then it should be so stated 
plainly in the policy. We are of the opinion that the language 
of this policy does not mean that there shall be no liability in 
case death results from the aggravation of a pre-existing disease.” 

The principle enunciated in this opinion we endeavored to 
impress upon the jury, and to illustrate the working of that 
principle we instanced a person who had lost his sight by an 
accidental injury to the eye, that eye being previously in a weak- 
ened condition by the presence of a cancerous growth, and said 
to the jury that. it was a question of fact for the jury to deter- 
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mine whether the physical injury to the eye was the sole and 
efficient cause of the destruction of sight, and, if it was, then 
the presence of the cancer in the eye, although it might have 
weakened the eye, would not defeat a recovery; while, on the 
other hand, if the character of the cancer was such that it would 
have destroyed the eye certainly, and that that cause with the 
physical injury acting concurrently destroyed the eye, that then 
the plaintiff could not recover. In short, it was our opinion in 
the case at bar that, if the bowel adhesions in the body of the 
plaintiff were what could be properly called healthy adhesions, 
such adhesions as gave no inconvenience and in no way disabled 
him from performing his daily tasks, then an accidental injury 
to those adhesions would be within the meaning of this policy, 
if from the testimony it was apparent that those adhesions did 
not and probably never would give the plaintiff any trouble such 
as would disable him from doing his work had there been no 
accidental injury. The plaintiff’s testimony also showed that 
these adhesions were of such a character that they did not in any 
way interfere with the passage of the fecal matter through the 
bowels, and that probably, had this accidental straining and 
tearing of the adhesions not happened, they would never have 
given the plaintiff any trouble; and, the jury having found these 
facts, we think that the verdict of the jury should not he dis- 
turbed. 
Per CuriaAM. 

The judgment is affirmed on the opinion of the learred court 
below overruling the motion for judgment for defendant non 
obstante veredicto. 


SUPREME COURT OF WISCONSIN. 


GRAVES 
us 


ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA* 


1. INSURANCE—NOTICE OF INJURY—CONSTRUCTION. 

Stipulations in accident policies providing for giving insurer notice of in- 
jury within specified time should not be construed so as to require 
giving of notice before it is possible to do so. 


(For other cases, see Insurance, Cent. Dig. §§ 1328, 1330, 1332, 1337; Dec. 
Dig. § 539[1].) 


Decision rendered, April 24, 1917. 162 N. W. Rep. 425.) 
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2. INSURANCE—NOTICE OF DEATH LOSS—‘IMMEDIATE NO- 
TICE.” 


Provision in life insurance policy requiring “immediate notice” of a death 
loss means as soon as practicable after beneficiary obtains knowledge 
of loss. 

(For other cases, see Insurance, Cent. Dig. § 1329; Dec. Dig. § 539[3].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Immediate Notice.) 


3. INSURANCE—ACCIDENT POLICY—NOTICE OF INJURY— 
SUFFICIENCY. 

Where insured injured his hand in opening a tin can but did not then 
consider injury serious, and upon learning of its serious nature did 
not notify insurer within ten days provided, although time had not 
expired, but did notify insurer within ten days after knowledge of 
serious nature of injury, he was bound by the policy terms and could 
not recover upon the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1333, 1335, 1336; Dec. Dig. 
§ 539[5].) 


Appeal from Circuit Court, Dane County; E. Ray Stevens, Judge. 

Action on accident insurance policy by W. C. Graves against the 
Order of United Commercial Travelers of America. Demurrer to com- 
plaint sustained, and plaintiff appeals. Affirmed. 

The defendant is a fraternal beneficiary society, and the plaintiff sues 
upon a certificate issued by it insuring him against bodily injury from 
accident. It appears by the complaint that the laws of the order which 
are made part of the contract provide that in case of accidental injury 
the insured member shall within ten days thereafter “send a notice in 
writing of said accident (not the results) to the Supreme Secretary,” 
and that failure to send such notice shall constitute a waiver of the claim. 
It further appears by the complaint that on February 5, 1915, the plaintiff, 
while opening a can with a can opener, received a cut from a piece of 
tin which he thought trivial at the time; that several days afterward, 
and while he still believed the injury of no consequence he became 
disabled and continued to grow worse until the ninth day after the injury, 
when he called a physician (still supposing that his disability resulted from 
some other and independent cause), and then for the first time learned 
from the physician that his disability was caused solely by infection or 
blood poisoning which had set in from the injury; that he did not notify 
the defendant of the injury immediately after it happened nor within ten 
days from the date of receiving the same because he regarded it of no 
consequence; but that he gave the required notice within ten days after he 
was aware that said injury was causing the disability. The plaintiff was 
disabled for seven weeks. A general demurrer to the complaint was sus- 
tained, and the plaintiff appeals. 


Gilbert & Ela, of Madison, for Appellant. 
Gilbert & Schubring, of Madison, and John A. Millener, of Rochester, 
N. Y., for Respondent. 


Winstow, C. J. (after stating the facts as above). 
The question is a new one in this court; in fact, we find uo 
exact parallel for it in any court. 
[1. 2] This court has held that such a clause as is here in 
question should be read with an exception saving the rights of 
an insured person who was totally incapacitated by unconscious- 
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ness from complying with it during the whole period (Comstock 
vs. Association, 116 Wis. 382, 93 N. W. 22), and that the words 
“immediate notice,” in case of a claim for a death loss, means 
as soon as practicable after the beneficiary obtains knowledge of 
the death of the insured. Cady vs. F. & C. Co., 134 Wis. 322,. 
113 N. W. 967,17 L. R. A. (N. § 260). Both cases are founded 
upon the principle that a contract stipulation should not be con- 
strued so as to require the giving of a notice before it is possible 
to do so. 

[3] It is manifest that neither case is controlling here. The 
plaintiff knew he had received an injury, and was physically able 
to give the notice, but did not do so because he thought it trivial. 
More than this, however: On the ninth day after the injury, 
and while he still had ample time to “send a notice” as required 
by his contract, he learned that the injury was serious and had 
produced his disability. We do not suppose it would be claimed 
that, if he had learned this for the first time on the fourth or fifth- 
day, the ten-day period would have been extended another ten 
days. Certainly this would not be reasonable, for in such case 
the ten-day limitation would amount to little. In all cases of 
minor injuries resulting seriously in the end, the insured would 
have an easy method of escaping from his contract. 

If the insured neither knew nor had reasonable ground for 
believing that his wound was other than trivial until after the 
expiration of the ten-day period, a different question would be 
presented upon which the authorities seem to be in conflict. 
Hatch vs. U. S. C. Co., 197 Mass. 101, 83 N. E. 398, 14 L. R. A. 
(N. S.) 503, 125 Am. St. Rep. 332, 14 Ann. Cas. 290; United 
States C. Co. vs. Hanson, 20 Colo. App. 393, 79 Pac. 176. See, 
also, Phillips vs. Ben. Soc., 120 Mich. 147, 79 N. W. 1. We in- 
timate no opinion either way on this question. 

We are well convinced, however, that, in a case like the present, 
where the insured was fully informed of the serious nature of 
the injury within the ten-day period and was entirely able to 
give the notice and had ample time to give it before the expira- 
tion of the period, he must be held to be bound by the literal 
terms of his contract. It is not a case of construing a contract 
so that it requires the impossible. 

Order affirmed. 
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ZZTNA LIFE INS. CO. vs. TAYLOR. (No. 242.)* 


(Supreme Court of Arkansas.) 


2. INSURANCE — ACCIDENT INSURANCE — PROOF AS TO 
SUICIDE. 

It being shown in action on policy insuring against death from external, 
violent, and accidental means that death came from external and 
violent means, and this in connection with the presumption against 
suicide, making a prima facie case, instructing that plaintiff did not 
have to prove death, did not result from suicide was not error. 


(For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646[7].) 


3. INSURANCE—ACTION ON POLICY—ATTORNEY’S FEE. 

An attorney’s fee of $1,000 allowed plaintiff recovering $8,000 on an acci- 
dent policy is reasonable. 

(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. 
§ 675.) 


Appeal from Circuit Court, Jefferson County; W. B. Sorrells, Judge. 

Action by Dan Taylor, special administrator, against the Aétna Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

The jury returned a verdict for the plaintiff, and the defendant has 
appealed. 


Danaher & Danaher, of Pine Bluff, for Appellant. 
Gustin, Gillette & Brayton, of Salt Lake City, Utah, and Taylor, 
Jones & Taylor, of Pine Bluff, for Appellee. 


* Decision rendered, March 19, 1917. 193 S. W. Rep. 540. 





WOLD vs. MINNESOTA COMMERCIAL MEN’S ASS'N. 
(No. 20221[58].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—MUTUAL INSURANCE—DOING BUSINESS IN 
STATE—EVIDENCE. 

The facts proven are sufficient to show that defendant, a mutual insurance 
association of this state, was doing business in the state of Wisconsin. 


(For other cases, see Insurance, Cent. Dig. § 1995; Dec. Dig. § 814.) 

2. INSURANCE — FOREIGN MUTUAL COMPANIES — CONSENT 
TO PROCESS—ESTOPPEL. 

As the Wisconsin statute required defendant, before doing business in 
Wisconsin, to consent that process could be served upon it by making 


* Decision rendered, May 4, 1917. 162 N. W. Rep. 461. Syllabus by the 
Court. 
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service upon the insurance commissioner of that state, defendant is 
estopped from denying that it had given such consent. 


(For other cases, see Insurance, Cent. Dig. § 1995; Dec. Dig. § 814.) 


Appeal from District Court, Hennepin County; William E. Hale, 
Judge. 

Suit by Enoch N. Wold against the Minnesota Commercial Men’s 
Association. Judgment for plaintiff, and defendant appeals. Affirmed. 


Rieke & Hamrum, of Minneapolis, for Appellant. 
E. O. Wergedahl, of St. Paul (Browne, Browne & Smith, of Waupaca, 
Wis., of counsel), for Respondent. 


JONES vs. COMMONWEALTH CASUALTY CO.* 


(Supreme Court of Pennsylvania.) 


o 


1. INSURANCE—FRATERNAL INSURANCE—DEATH BY ACCI- 
DENT—QUESTION FOR JURY. 


In an action upon a membership certificate in a beneficial society providing 
for a certain payment on the death of a member through external, 
violent, and accidental means, held, on the evidence, that whether 
decedent’s death resulted from an accident was for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[3].) 


2. INSURANCE—FRATERNAL INSURANCE—DEATH BY ACCI- 
DENT—PROXIMATE CAUSE. 


In such case, where there was evidence that peritonitis might have ex- 
isted in a later form as a result of decedent’s injury and had become 
active as a result of an operation, the jury might find that the injury 
was the proximate cause of his death, even if peritonitis was directly 
due to the operation, where that was made necessary by the injury 
and was skillfully performed. 


(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. 
Dig. § 787.) 


3. INSURANCE—REINSURANCE—LIABILITY OF REINSURER. 


Where defendant insurance company assumed the obligations of a benefi- 
cial society after decedent had become a member, it stood in the same 
position as the society, and succeeded to its rights and privileges on 
the contract, and was liable only to the extent that the society would 
have been liable. 


(For other cases, see Insurance, Cent. Dig. § 1817; Dec. Dig. § 684.) 


4. INSURANCE—FRATERNAL INSURANCE—ACCIDENT INSUR- 
ANCE—RISKS~—STATUTE. 

Where a reinsurer contended that deceased, subsequent to his certificate 
covering death through external and accidental means, changed his 
occupation so as to increase the risk and was thereby taken out of the 
“preferred list,” and therefore not entitled to hold membership or 


~* Decision rendered, Oct. 19, 1916. 100 Atl. Rep. 450. 
Vol. XLIX—54. 
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receive benefits as such, the exclusion of evidence of the application 
for membership and the by-laws of original insurer, a beneficial 
society, on the ground that application and by-laws were not attached 
to certificate as required by Act May 11, 1881 (P. L. 20), was error, 
as such act applied to accident insurance companies, but not to bene- 
ficial societies. 


(For other cases, see Insurance, Cent. ‘Bi. § 2003; Dec. Dig. § 818[1].) 


5. INSURANCE — BENEVOLENT ASSOCIATION — FORM OF 
ORGANIZATION. 


Under such act the mere form of the organization is not conclusive if the 
organization in fact is carrying on insurance business rather rather 
than a benevolent association. 


(For other cases, see Insurance, Cent. Dig. § 1853; Dec. Dig. § 715.) 


6. INSURANCE—REINSURANCE—“NOVATION.” 

Where defendant insurance society took over the contracts of a beneficial 
society, without issuing a new policy, but merely assuming all the 
covenants of the society under its certificate, subject to conditions 
therein contained to be performed by the member, a “novation” was 
affected, and the contract remained as before. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 679.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Novation.) 


7. INSURANCE—REINSURANCE—GUARANTY. 


Where defendant insurance society took over the contracts of a beneficial 
society without issuing a new policy, but merely assuming all the 
covenants of the society under its certificate, subject to conditions 
therein contained to be performed by the member, the transaction was 
in the nature of a guaranty that the contract as made would be 
carried out. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 679.) 


Appeal from Court of Common Pleas, Allegheny County. 

Assumpsit by Mary A. Jones on a beneficial society certificate against 
the Commonwealth Casualty Company, reinsurer. Verdict for plaintift 
for $5,393.33, and judgment thereon, and defendant appeals. Reversed 
and new trial granted. 


Argued before Brown, C. J., and Mestrezat, Moschzisker, Frazer, and 
Walling, JJ. 


W. K. Jennings, C. William Freed, H. G. Wasson, and D. C. Jennings, 
all of Pittsburgh, for Appellant. 
Stephen Stone, of Pittsburgh, for Appellee. 
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WELLS vs. GREAT EASTERN CASUALTY CO. 
(No. 4991.)* 


(Supreme Court of Rhode Island.) 


1. INSURANCE — ACCIDENT INSURANCE — ACTIONS — PLEAD- 
ING ISSUES. 


If the applicant falsely stated that no policy of accident insurance had 
been canceled, the application making such statement a warranty, the 
insurer, under plea of general issue, might show the fraud of such 
statement, and that it had canceled the policy during insured’s life. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1633; Dec. Dig. 
§ 645[2].) 


2. INSURANCE—ACCIDENT INSURANCE—“CANCELED.” 


Where the application for accident policy required the applicant to say 
whether an accident policy had ever been “canceled,” it would not 
have been a misrepresentation to state that none had been canceled 
where one had been voluntarily surrendered; there being a distinc- 
tion between cancellation and surrender. 

(For other cases, see Insurance, Cent. Dig. § 680; Dec. Dig. § 301.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Cancel; Cancellation.) 


3. INSURANCE—ACCIDENT INSURANCE—CANCELED. 


Where an accident insurer wished to terminate liability and called in the 
policy, which the insured voluntarily brought in and surrendered,. 
it was in fact canceled and not surrendered. 


(For other cases, see Insurance, Cent. Dig. § 504; Dec. Dig. § 232.) 


4. INSURANCE— ACCIDENT INSURANCE—FALSE WARRAN- 
TIES—MATERIALTITY. 

Gen. Laws 1909, c. 292, § 53, providing that no misstatement made in 
procuring a policy of life insurance shall be deemed material or 
render the policy void unless the matter thus represented shall have 
actually contributed to the contingency or event on which the policy 
is to become due and payable, does not apply to statement that in- 
sured’s accident policy had never been canceled by another company, 
and if such statement is false, even though not material, the policy 
is voidable at the insurer’s option. 


(For other cases, see Insurance, Cent. Dig. § 680; Dec. Dig. § 301.) 


Exceptions from Superior Court, Providence and Bristol Counties ; 
George T. Brown, Judge. 

Action by Carrie B. Wells against the Great Eastern Casualty Com- 
pany. On plaintiff's exceptions to directed verdict for defendant and to 
certain rulings. Exceptions overruled, and case remitted to superior court. 


Walter P. Suesman, of Providence, and Asa B. Suesman, of Spring- 
field, Mass., for Plaintiff. 
Boss & Barnefield, of Providence, for Defendant. 


“* Decision rendered, April 4, 1917. 100 Atl. Rep. 395. 
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FIRST TEXAS STATE INS. CO. vs. BURWICK. (No. 110.)* 
(Court of Civil Appeals of Texas. Beaumont.) 


3. INSURANCE—ACCIDENT AND HEALTH POLICIES—ATTOR- 
NEY’S FEE. 

In an action on an accident and health policy, brought after the time 
provided by statute for payment, where the jury found for plaintiff, 
the award of the statutory penalty and a reasonable attorney’s fee 
is proper. 

(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Jasper County Court; C. C. Brown, Judge. 
Action by Mrs. M. A. Burwick against the First Texas State Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


Baker, Botts, Parker & Garwood and J. C. Townes, Jr., all of Houston, 
for Appellant. 


Powell & Huffman, of Jasper, and Parker & Kennerly and J. J. Lee, 
all of Houston, for Appellee. 


* Decision rendered, Feb. 8, 1917. Rehearing denied, March 21, 1917. 
193 S. W. Rep. 165. 


GREAT EASTERN CASUALTY CO. vs. KELLEY. 
(No. 167.)* 


(Court of Civil Appeals of Texas. Beaumont.) 


1, INSURANCE—ACTION ON LIFE POLICY—SUFFICIENCY OF 
EVIDENCE—CAUSE OF DEATH. 

Evidence held insufficient to show that insured’s death was caused by his 
motorcycle coming in contact with a moving vehicle within provisions 
of life policy sued on. 

(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722; Dec. Dig. 
§ 665[5].) 


2. INSURANCE—ACTION ON LIFE POLICY—SUFFICIENCY OF 
EVIDENCE—RENEWAL OF POLICY. 

Evidence held sufficient to show that life policy sued on was in force at 
insured’s death as a renewal of a former policy. 


(For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. § 665[2].) 


Appeal from District Court, Shelby County; W. C. Buford, Judge. 

Suit by Mrs. Mattie Kelley against the Great Eastern Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded for new trial. 


* Decision rendered, March 22, 1917. Rehearing denied, April 25, 1917. 
194 S. W. Rep. 172. 
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Andrews, Streetman, Burns & Logue, of Houston, for Appellant. 
Sanders & Sanders and R. S. Sanders, all of Center, and Oliver J- 
Todd, of Beaumont, for Appellee. 


NORTH AMERICAN ACCIDENT INS. CO. vs. MILLER. 
(No. 1124.)* 


(Court of Civil Appeals of Texas. Amarillo.) 


1. INSURANCE—ACCIDENT—INSURANCE—TOTAL DISABILITY 
—ATTEMPT TO WORK. 


Where a well-drilling superintendent was injured by a blow on the chest, 
which rendered him unconscious and compelled him to remain in 
bed for a day or two, and which shortly thereafter caused an aortic 
aneurism, which resulted in his death a year and one-half thereafter, 
though in the meantime insured attempted to perform his duties, but 
was unable to do so except at intervals, and then only for a short 
period of time after which he would be compelled to lie down and 
rest, and there was expert testimony that any exertion by him was. 
apt to rupture the aneurism and would shorten his life, he was im- 
mediately and continually disabled from performing every duty per- 
taining to his occupation within an accident insurance policy; since 
absolute physicial and mental disability is not required, and the fact 
that insured returned to his work at long intervals and worked for 
only short periods does not break the continuity of the disability. 


(For other cases, see Insurance, Cent. Dig. § 1314; Dec. Dig. § 528.) 


2. INSURANCE—ACCIDENT INSURANCE—EVIDENCE— CAUSE 
OF DEATH. 


In an action on an accident insurance policy, evidence held to show that 
the cause of insured’s death was an aneurism, caused by an acci- 
dental blow, not arterio sclerosis superinduced by disease. 

(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722; Dec. 
Dig. § 665[5].) 


3. INSURANCE— ACTION ON POLICY — PRESUMPTION — NO- 
TICE OF LOSS. 


Where the petition for recovery, under an accident insurance policy, 
alleged compliance with all the terms of the policy, and pleaded no- 
tice and proof of death and disability, and defendant did not plead 
want of notice under oath, as required by Rev. St. 1895, art. 3379,. 
or show by evidence that notice had not been given, it will be presumed 
that notice was given. 


(For other cases, see Insurance, Cent. Dig. § 1666; Dec. Dig. § 646[9].) 

4, INSURANCE — LIABILITY ON POLICY — SETTLEMENT — 
FRAUD. 

Where the beneficiary, under an accident insurance policy, secured the 


assistance of the agent who wrote the policy, and who was a friend 
of the family, in collecting the policy, and also employed an attorney: 


* Decision rendered, March 7, 1917. Rehearing denied, March 28, 1917. 
193 S. W. Rep. 750. 
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to represent her, in case of litigation, and, after the attorney refused 
an offer of settlement, the agent, without the attorney’s knowledge 
and acting on behalf of the company, induced the beneficiary to 
accept a settlement of the amount refused by her attorney by in- 
forming her that the company was not liable in any amount, under the 
policy, which representation she believed because of the confidence 
she imposed in the agent, the settlement was procured by fraud, and 
does not bar recovery of the amount due under the policy. 


(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.) 


6. INSURANCE—LIABILITY ON POLICY—FRAUDULENT SET- 
TLEMENT—RATIFICATION. 

Where the beneficiary, under an accident insurance policy, who had been 
induced by fraud to settle her claim, without the knowledge of her 
attorney, was thereafter induced to dismiss the action filed by the 
attorney by representation that the settlement was a bar to any relief 
in that action, and that she would be taxed with the costs, and she was 
not informed that the settlement could be set aside because of fraud, 
she did not ratify the settlement; since such ratification, to be effectual, 
presupposes full knowledge of her rights by the party ratifying. 


(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.) 


7. INSURANCE—ACTION ON POLICY—FRAUDULENT SETTLE- 
MENT—TENDER OF AMOUNT RECEIVED. 

Where the beneficiary of an insurance policy had been induced by fraud 
to accept a settlement on the policy, and was unable to return the 
amount received, she may recover on the policy without tendering a 
return of the amount received for the settlement; credit for that 
amount being given on any recovery on the policy. 

(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.) 


8. INSURANCE—ACCIDENT INSURANCE—“TOTAL DISABILITY” 
—‘PREVENT.” 

The phrase “total disability,” that prevented insured from performing any 
and every kind of duty pertaining to his occupation, means such 
disability as would prevent him from performing substantially, 
or to some material extent, every part of the business pertaining to 
his occupation, or such disability that would require him to desist 
from the transaction of his business, in the exercise of ordinary care 
in the preservation of his life and health; since the word “pre- 
vent” is synonymous with “hinder.” 


‘(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Prevent; Total Disability.) 


15. INSURANCE—LIABILITY ON POLICY—ATTORNEY’S FEES. 


Where the beneficiary under an accident insurance policy made demand 
for the amount due, which was refused, and thereafter made a settle- 
ment which was' set aside for fraud, the court in an action on the 
policy can allow the beneficiary attorney’s fees. 


(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 


17. INSURANCE—ACCIDENT INSURANCE—DISABILITY BENE- 
FITS—RIGHT OF BENEFICIARY. 


Where an accident insurance policy provided that if insured suffered 
total disability, and if during the period of such total disability he 
died as the direct result of the bodily injury, the company would pay 
the beneficiary the principal sum and the weekly indemnity, for the 
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period between the date of the accident and the date of the death, all 
amounts accruing under the policy, both before and after death which 
occurred after a total disability for a year and one-half, are payable 
to the beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 1461, 1464, 1468; Dec. 
Dig. § 585[1].) 


Appeal from District Court, Dallam County; D. B. Hill, Judge. 

Action by Abbie L. Miller against the North American Accident In- 
surance Company. Judgment for the plaintiff, and defendant appeals. 
Affirmed. 


Ben H. Stone of Amarillo, and J. Y. Powell, of Houston, for Ap- 
pellant. 

W. A. Davidson, of Amarillo, and R. E. Stalcup, of Dalhart, for 
Appellee. 


a 


PARKER vs. NORTH AMERICAN ACC. INS. CO. 
(No. 3211.)* 


(Supreme Court of Appeals of West Virginia.) 


1, INSURANCE—ACCIDENT INSURANCE— CLASSIFICATION — 
ESTOPPEL. 


An accident insurance company is estopped to deny that a party insured 
by it was placed in the wrong classification, when such classification 
was made by its agent upon full and truthful information given such 
agent as to the employment and occupation of the assured. 


(For other cases, see Insurance, Cent Dig. §§ 1011-1015; Dec. Dig. § 
379[4].) 


2. INSURANCE—ACCIDENT INSURANCE—AMOUNT OF INDEM- 
NITY—REDUCTION. 

An accident insurance company will not be permitted to reduce the amount 
of indemnity provided to be paid by the terms of an accident fsur- 
ance policy by reason of a provision in such policy that, in the event 
of the death, injury, or disability of the insured while engaged tem- 
porarily or otherwise in any calling or occupation deemed more haz- 
ardous than the classification to which the insured is assigned in the 
policy, the insured or beneficiary shall be entitled to recover only the 
indemnity which the premiums paid would have purchased in the 
more hazardous class as shown by the company’s manual, when it is 
shown that the classification of the insured contained in the policy 
was made by the company’s agent after a full and truthful statement 
of the employment and occupation of insured, and the injury for 
which indemnity is claimed was sustained while insured was en- 
gaged in the occupation of which the company’s agent had full in- 
formation at the time he made such classification, although the occu- 
pation in which insured was engaged at the time of the accident was, 
by the terms of the company’s manual, more hazardous than that 
under which he was classified in the policy of insurance. 


{For other cases, see e Insurance, Cent. Dig. § 1318; Dec. Dig. § 531.) 


* Decision rendered, Feb. 13, 1917. Rehearing denied, Apr. 10, 1917. 
92 S. E. Rep. 88. Syllabus by the Court. 
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3. INSURANCE—ACCIDENT INSURANCE—INDEMNITY—CLASS 
—ESTOPPEL. 


An accident insurance company will not be permitted to reduce the amount 
of indemnity provided to be paid by the terms of a policy of insur- 
ance by reason of a provision in such policy, that, in the event of an 
injury from unnecessary exposure to apparent danger, the limit of 
the company’s liability shall be one-fifth of the amount that would 
otherwise be payable, when it is shown that the company’s agent, 
after full and truthful information given him as to the insured’s em- 
ployment and occupation, placed the insured in the classification 
shown by the policy, and the injury for which indemnity is claimed 
was sustained while insured was engaged in the occupation given such 
agent. In such case the company is estopped to say that insured was 
unnecessarily exposing himself to apparent danger by engaging in 
his occupation as given to the agent at the time the insurance was 
applied for. 

ae oy cases, see Insurance, Cent. Dig. §§ 968, 975-997; Dec. Dig. § 
378[1].) 


4. INSURANCE—ACCIDENT INSURANCE—“VISIBLE MARKS ON 
THE EXTERIOR OF THE BODY.” 

Ordinarily in case of an immediately fatal accident, the difference in the 
appearance of insured just before the accident and of his dead body 
immediately thereafter is a sufficient visible mark upon the body of 
the insured to prevent the reduction of the indemnity provided in 
the policy under a provision therein contained that in case of in- 
juries, fatal or otherwise, of which there shall be no visible marks on 
the exterior of the body, the limit of the company’s liability shall be 
one-fifth of the amount that would otherwise be payable under the 
policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. 
§ 530.) 


Error to Circuit Court, Ohio County. 

Action by J. N. J. Parker against the North American Accident Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Erskine, Palmer & Curl, of Wheeling, for Plaintiff in Error. 
McCamic & Clarke, of Wheeling, for Defendant in Error. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES SUPREME COURT. 


APPELLATE DIvISION, First DEPARTMENT. 


FIDELITY & DEPOSIT CO. or MaryLanp 
vs. 


J. G. McCRORY CO* 


1. INSURANCE—INSURANCE AGREEMENT FOR RENEWAL —- 
CONSTRUCTION. 

Where defendant contracted with plaintiff insurance company to accept 
certain policies of indemnity insurance covering a period of three 
years from December 15, 1913, by renewals for two consecutive terms 
of twelve months each of policies issued for one year on that date, a 
tender of renewals to the plaintiff’s broker and authorized agent, five 
days before the end of the first year, was a full compliance by the 
plaintiff with the terms of the agreement, and the plaintiff's subse- 
quent refusal to give certificates of renewal to a new broker ap- 
pointed by defendant was not a violation or repudiation of the 
agreement. 

(For other cases, see Insurance, Cent. Dig. §§ 276, 278-283, 287-291; Dec. 
Dig. § 145[1].) 


2. INSURANCE—ACTION FOR PREMIUMS—DENIAL OF LIA- 
BILITY. 

Where plaintiff refused to pay claims under one of the policies in ques- 
tion arising after December 15, 1914, stating that the policy had not 
been rewritten and that it was not in force, its denial of liabilty under 
the policies was a consent to their cancellation and barred an action 
for premiums, which necessarily proceeds on the theory that the pre- 
miums are due, because the policies are still in force. 

(For other cases, see Insurance, Cent. Dig. § 504; Dec. Dig. § 232.) 


Appeal from Trial Term, New York County. 

Action by the Fidelity & Deposit Company of Maryland against the 
J. G. McCrory Company. From a judgment for the defendant in the sum 
of $2,436.94, plaintiff appeals. Reversed, and complaint dismissed. 


Argued before Clarke, P. J., and Scott, Dowling, Smith, and Davis, JJ. 


Walter G. Evans (Wm. H. Hotchkiss, of counsel), for Appellant 
Wm. Otis Badger, Jr. (Louis J. Wolff, of counsel), for Respondent. 


Davis, J. 
This action is brought to recover certain premiums alleged to 
be due on three insurance policies. The plaintiff, as part of its 
business, issues insurance policies covering employers’ liability 
and workmen’s compensation. The defendant owns many stores: 


* Decision rendered, Apr. 20, 1917. 164 N. Y. Supp. 561. 





846 Insurance Law Journal, Vol. 49. [ June, 1917. 


in different parts of the United States, which gave occasion for 
the issuance of the policies referred to in this action. The alle- 
gations of the complaint are in substance as follows :— 

In December, 1913, and prior to December 15, 1913, the plain- 
tiff agreed to issue to the defendant, and the defendant agreed to 
accept, certain policies of indemnity insurance covering a period 
of three years from December 15, 1913, in consideration of cer- 
tain premiums to be specified in the policies; that on December 
15, 1913, pursuant to this agreement, three general liability poli- 
cies were issued by plaintiff to defendant, numbered 1625913, 
1625914, and 1624762, respectively, and that defendant agreed to 
pay the premiums mentioned in the policies according to their 
terms; that under the terms of the policies, as shown in the in- 
dorsements thereon, because of the agreement for a three years’ 
insurance, a reduction of 10 per cent in the gross premium for 
three years was allowed the insured, and in consideration of said 
reduction it was agreed that the indorsement referred to should 
have the force and effect of an order for renewal for two con- 
secutive terms of twelve months each; that under the respective 
indorsements on the three policies the defendant was bound to 
pay as premiums, on policy No. 1625913, $2,810.74 payable as 
advance premium the first year, $1,686.44 to be paid on the first 
anniversary of the policy, and $1,124.30 to be paid on the second 
anniversary of the policy, and similarly, on policy No. 1625914, 
$112.70, $67.62, and $45.08, and on policy No. 1624762, $84.04, 
$50.42, and $33.62. 

The complaint further alleges that the assured shall have no 
election to cancel these policies, or their renewals, unless it is 
retiring from business; that the policies were delivered and ac- 
cepted by the defendant, and remained in full force and effect 
during the first policy year, up to and including 12 o’clock noon 
of the 15th of December, 1914, and that the plaintiff had fully 
performed its part of the contract; that upon the expiration of 
the first policy year, and on or about December 15, 1914, plaintiti 
tendered to the defendant certificates of renewal of the policies 
in question in accordance with the terms of the contract between 
the parties, and that defendant refused to accept the renewals in 
violation of the terms of its contract to accept insurance for three 
years and in violation of the indorsements attached to the various 
policies; that defendant has refused to comply with the terms of 
the policies and to continue the insurance and has failed to pay 
the premiums for the renewal periods of twelve months each 
from December 15, 1914, being $2,036.84 and $1,357.86 on polic; 
No. 1625913, $85.18 and $56.78 on policy No. 1625913, and 
$50.42 and $33.62 on policy No. 1624762—a total of $3,620.70. 
The complaint then continues with an allegation of plaintiff's 
readiness and willingness to perform all the conditions of the 
agreement to furnish insurance to defendant, and that it has been 
ready and willing to perform at all times since December 15, 1913, 
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and concludes with a demand for judgment of $3,620.70, with 
interest from December 15, 1914, which is the total amount of the 
premiums for the second year’s insurance. 

The answer admits that the policies in question remained in 
force and effect during the first year up to and including 12 
o’clock noon of December 15, 1914, but denies performance of the 
agreement by the plaintiff and specifically denies the tender of 
certificates of renewal by plaintiff and the rejection of the certifi- 
cates by defendant in violation of the agreement. Defendant also 
denies that it has failed to keep its contract with the plaintiff, and 
that it has refused to pay the premiums in violation of the agree- 
ment, and it further denies that plaintiff has been ready and will- 
ing to perform. The answer then sets up two counterclaims, al- 
leging in the first counterclaim due performance by the defend- 
ant. It also alleges that on or about December 15, 1914, the 
plaintiff refused to deliver said renewal certificates for the second 
year, when the defendant requested them and offered to pay for 
them, and alleges damages in the sum of $2,055.47. The second 
counterclaim is for recovery back of $325 unearned premium for 
first year of the policies, ascertained by an audit made during the 
first year. 

The issue presented by these pleadings is simply whether the 
plaintiff tendered the defendant renewals of the policies accord- 
ing to the terms of the agreement under which the policies were 
issued. The terms are not in dispute. The evidence shows that 
an agreement to insure was entered into prior to December 15, 
1913, and that pursuant to that agreement the polic.es in ques- 
tion were issued by plaintiff to defendant, covering the period 
from December 15, 1913, to and including 12 o’clock noon of 
December 15, 1914. In this transaction the defendant was rep- 
resented by a broker named Hebbard, whose commissions accord- 
ing to custom were deducted by him from the premiums before 
they were paid over to the plaintiff. On December 8, 9, or 10, 
1914, the plaintiff gave renewal certificates to Hebbard for deliv- 
ery to the defendant. These certificates were received by de- 
fendant on December 14, 1914, which was one day before the 
end of the first-year period. ‘The defendant retained these cer- 
tificates until December 23, 1914, when it returned them to 
Hebbard by mail in a letter to him reading as follows :— 


“Dear Sir: We are returning herewith various policies of the 
Fidelity & Deposit Company which we instructed you about 
December 12th not to renew. Will you kindly arrange to see 
that these policies are canceled from date of issue and oblige? 

(Signed by defendant. ) 


On December 12, 1914, Hebbard received a letter from the 
defendant, dated on the 11th, dismissing him as its broker, and 
stating that defendant’s insurance, after December 15, 1914, 
would be cared for through other brokers. Thereupon Hebbard 
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wrote defendant a letter inclosing the renewals in question, 
which, as already stated, were received by defendant December 
14, 1914, and advising the defendant to reconsider the matter. 
With the controversy thus created between defendant and its 
agent the plaintiff has no concern. It does not affect the dispute 
between the plaintiff and defendant. 

We now come to the particular evidence which defendant re- 
lies upon to establish the default of the plaintiff. The defendant 
employed Hadfield as its broker after the dismissal of Hebbard. 
Hadfield testified that on December 12, 1914, he called on the 
plaintiff on behalf of the defendant and asked for the renewals 
covering the second year’s insurance; that the defendant refused 
to comply with his demand, assigning as a reason for its refusal 
that the renewals had already been delivered to Hebbard, and 
furthermore that to do so would subject plaintiff to liability for 
commissions to two brokers. Thereupon Hadfield went imme- 
diately to another insurance company and obtained other insur- 
ance of the same kind. The new insurance cost defendant $5,- 
676.17. The amount payable to the plaintiff for its insurance was 
$3,620.70, and a verdict was directed for the defendant for the 
difference between those amounts, and judgment was entered in 
favor of defendant for $2,456.94, and the complaint of the plain- 
tiff was dismissed. 

[1] It thus appears that the plaintiff delivered the renewals to 
defendant’s broker, Hebbard, at the latest on December 10, 1914, 
about two days before Hebbard was dismissed. At that time 
Hebbard was still defendant’s broker, fully authorized and com- 
petent to receive and accept the renewals on defendant’s behalf. 
It cannot be said that the delivery was premature, or that plain- 
tiff ought to have delayed delivery until the defendant requested it. 
Indeed, the parties had agreed that the indorsement on the poli- 
cies giving the defendants a 10 per cent reduction from the 
amount of the gross premiums should have the force and effect 
of an order for these very renewals. It was therefore quite 
within the right of the plaintiff in December, 1914, and before 
the 15th, to tender and deliver to the defendant, through Heb- 
bard, who was then defendant’s authorized agent, the certificates 
of renewal. 

It is quite clear that the delivery of the renewals to Hebbard 
on December 10th was a full compliance by the plaintiff with the 
terms of its agreement with the defendant, and that the refusal 
to give certificates of renewal to Hadfield, the new broker, on 
December 12th, was not a violation or repudiation of that agree- 
ment. When the plaintiff refused to give the renewals to the 
second broker, because it had already given them to Hebbard, 
it was a distinct affirmation of plaintiff’s purpose to observe its 
contract with defendant. It follows, therefore, that the defend- 
ant was not entitled to the verdict directed in its favor. 

[2] It remains to consider in what position certain other evi- 
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dence not yet referred to leaves the plaintiff. Although the de- 
fendant retained the renewals until December 23d, it refused to 
pay the premiums for the second-year period, and on that day it 
wrote Hebbard the letter of December 23d, referred to above, 
asking him to “arrange to see that these policies are canceled 
from date of issue.” Hebbard took the letter and the renewals to 
the defendant’s office and gave them to Witchem, defendant’s 
representative. Thereafter, on December 30, 1914, the plaintiff 
wrote defendant a letter, the material parts of which are as 
follows :— 

“We are advised that our liability policies covering your various 
stores are to be returned for cancellation; the insurance having 
been placed in another company. * * * The canceling of our 
policy is a very severe reflection on the integrity of this company 
and its service, which we very strongly resent, as we have given 
you exceptional service, and there can be no complaint on this 
line.” 

It appears that the defendant made certain claims for accidents 
under one of the policies in question. The plaintiff refused to 
consider theses claims, on the ground that one of the policies in 
question had expired. This fact is shown in plaintiff’s letter of 
January 4, 1915, in which it wrote the defendant, after setting out 
six claims for accidents :— 

“We are inclosing herewith reports of accidents in the above 
cases. You will note that all of these accidents occurred subse- 
quent to December 15th, upon which date policy No. 1625913 
issued to you, by this company, expired. As this policy has not 
been rewritten in this company, we return herewith reports, and 
suggest that you turn them over to the company now carrying 
your liability insurance.” 

Again, on March 23, 1915, the plaintiff, through its adjuster, 
wrote the defendant :— 

“Dear Sir: Your communication under date of March 23d 
at hand and contents noted. In reply thereto, permit me to state 
that, as you have no employers’ liability policy in force in this 
company at this time, or at the time when the accident in ques- 
tion happened, our company is not interested, and the matter will 
be given no further attention.” 

The conclusion necessarily to be drawn from this correspond- 
ence is that the plaintiff consented to the cancellation of the 
policies and thereafter considered them as no longer in force. 
{ts denial of liability under them is consistent with no other 
theory. It follows, therefore, that the plaintiff cannot recover 
these premiums in this action, which clearly proceeds upon the 
theory that the premiums are due because the policies are still in 
force. If the policies were canceled at the end of the first year, 
nothing could become due thereon as premiums. 

In my Opinion, the judgment in favor of the defendant should 
be reversed, and the complaint dismissed without costs to e'ther 
party. Order filed. All concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DiIvIsION, First DEPARTMENT. 


SLOAN 
us. 


MASSACHUSETTS BONDING & INS. CO.* 


INSURANCE— BURGLARY INSURANCE— POLICIES — CON- 
STRUCTION. 


A policy insuring plaintiff against direct loss by burglary, theft, or lar- 
ceny, and for direct loss by damage to property and premises caused 
by burglars and thieves, provided that defendant company should not 
be liable for any loss from explosion, except when caused by burglars, 
nor from any loss from or contributed to by fire, water, invasion, 
riot, war, strike, or civil commotion. Plaintiff, who occupied an 
apartment on the third floor of an apartment building, detected smoke 
in the afternoon, and, discovering the building to be on fire below, 
fled to the street. Firemen soon arrived and took charge of the 
building, allowing no one to enter until about half past six, when 
plaintiff was allowed to return to his apartment. The fire was a 
serious one, but did not enter plaintiff's apartment. Plaintiff sued 
for the loss of jewelry, alleged to have been lost between the time he 
left the apartment and was allowed to re-enter it. Held, that there 
could be no recovery, if the fire contributed to the loss by making 
the work of the thief easy, though the mere occurrence of the fire 
would not relieve defendant; and hence an instruction that, if the 
loss occurred, the fact that there was a fire in the building did nof 
relieve defendant, was erroneous. 

(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. Dig. 
§ 425.) 


Appeal from Appellate Term, First Department. 

Action by Bernard Sloan against the Massachusetts Bonding & Insur- 
ance Company. From a determination of the Appellate Term, affirming 
a judgment of the City Court for plaintiff, defendant appeals. Reversed, 
and new trial granted. 


Argued before Clarke, P. J., and Laughlin, Dowling, Smith, and 
Davis, JJ. 


William B. McNiece, of New York City (Alfred J. Rifkind, of New 
York City, of counsel), for Appellant. 
David Goldstein, of New York City, for Respondent. 


Davis, J. 
The action was brought on a policy insuring the plaintiff 
against direct loss by burglary, theft, or larceny, and for direct 
loss by damage to property and premises caused by burglars and 
thieves. There was a rider attached to the policy, entitled “Gen- 
eral agreements,” the fourth paragraph of which is as follows :— 





+ Decision rendered, Apr. 5, 1917. 164 N. Y. Supp. 206. 





eee pene 


Sea REE EE 


eR ECE 


Sm 


ES 








oe 


nee ese ACRE TIE NE TI TO TLS 





Misc.} Sloan vs. Mass. Bonding & Ins. Co. 851 

(4) The company shall not be liable for any loss from ex- 
plosion, except when caused by burglars, nor for any loss from 
or contributed to by fire, water, invasion, riot, war, strike, or civil 
commotion, the action of the elements. * * *” 

On January 3, 1914, the plaintiff and his wife occupied an 
apartment of six rooms on the third floor of premises No. 29 
Columbus avenue, New York City. Between 4 and 5 o'clock on 
the afternoon of January 3d, while they were taking dinner in 
their apartment, they detected the odor of smoke. On opening 
the kitchen window, the husband saw flames bursting from the 
windows of the floor below. They opened their door and found 
the hall filled with black smoke, and after an effort managed to get 
to the street. The firemen soon arrived and took charge of the 
building, allowing no one to enter. About half past 6 the plain- 
tiff was allowed to return to his apartment, where he found 
firemen apparently engaged in their duties. It appears that the 
fire was a serious one, and that plaintiff’s rugs were smoking, byt 
not burning. There was no fire in plaintiff’s apartment. Plain- 
tiff says his doors were ripped open, and that the drawer of his 
dresser had been forced open, and “you could see the marks of the 
jimmy.” Both the plaintiff and his wife testified that certain . 
jewelry which was in the second drawer of the dresser when they 
hurriedly left the apartment was missing when they returned, and 
the wife testified that the loss occurred between the time they 
left the apartment and the time they returned. 

At the close of the whole case the court adopted the view that 
the loss was not contributed to by the fire within the meaning of 
the policy, and therefore denied defendant’s motion to dismiss: 
the complaint. In denying this motion the court said that it would 
hold as matter of law that the loss was not contributed to by the 
fire. While the counsel was addressing the jury, the court in- 
terrupted at the point where counsel was referring to the loss 
having occurred during the fire with the following remarks :— 

“The Court: I suggest to counsel that that is not within the 
issues of this case. If there was a loss of these goods within the 
premises on that afternoon, the plaintiff herein is entitled to re- 
cover their value. As far as the question of right of plaintiff to 
recover, the fire has nothing to do with it. The question is: Was 


there a loss of goods, and, if so, were they lost by burglary, theft, 
or larceny ?” 


Defendant’s attorney then said :— 


“TI respectfully except to your honor’s remarks, in taking away 
from the jury the question of whether there was a fire on the 
premises, in that it is a material element in the trial of this case, 
and one for the jury to determine, and that your honor’s state- 
ments are almost equivalent to telling the jury that they must find 


in favor of the plaintiff in some amount, if they find some loss: 
was sustained. 
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To which the court responded :— 

“T shall charge the jury, and do charge the jury, that if they 
find that there was a loss sustained by plaintiff they shall award 
the plaintiff the amount of the loss.” 

Exception was taken, and the court then charged the jury as 
follows :— 

“Under the terms of this policy, under the language which has 
here been quoted to you by counsel, or in your presence by 
counsel, I charge you as a matter of law that, irrespective of the 
question whether there was or was not a fire in progress in any 
portion of this building at that time, under the language of this 
policy, if there was a loss of this property as a result of burglary, 
theft, or larceny, the plaintiff here is entitled to recover the value 
of the articles so stolen at that time and place. In other words, 
the fire and the prevalence of the fire is, of course, one of the facts 
which you have a right to take into account as a part of the sur- 
rounding circumstances, in passing on the question whether there 
was a theft or larceny or burglary of this jewelry at that time; 
but the fact that there was a fire, and the fact that the articles 
were taken while the fire was in progress, do not in any respect 
relieve this defendant from its contract obligation to fully in- 
demnify this plaintiff for any loss of this jewelry through burg- 
lary, theft, or larceny.” 

There was error in thus charging the jury. The fact that there 
was a fire in the building, and that the crime was committed dur- 
ing the fire, was a very material fact in the case, because, under 
the terms of the policy, if that fire contributed to the loss by 
burglary or theft the defendant was relieved of liability under 
the policy. Whether or not the fire contributed to the loss was a 
question of fact to be determined by the jury. 

Fire, water, invasion, riot, etc., may contribute to the loss by 
burglary and theft in making easy the work of the thief by re- 
moving for a time the usual safeguards against theft. It was 
the increased risk created by the fire which the defendants ex- 
pressly exempted from their policy. Of course, the mere oc- 
currence of the fire would not relieve the defendant. It must 
appear that the fire contributed to the loss, and whether it did 
must be determined by the jury. 

The determination of the Appellate Term, and the judgment 
and order of the City Court, should be reversed, and a new trial 
granted, with costs in all courts to abide the event. Order filed. 
All concur, 
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Delafield vs. London & Lanc. Fire Ins. Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


DELAFIELD 
vs. 


LONDON & LANCASHIRE FIRE INS. CO., Ltp.* 


1. INSURANCE—ACTION ON POLICY—THEFT INSURANCE— 
ANSWER. 


In an action on a policy insuring plaintiff's automobile against theft by 
any person other than those in his employment, service, or household, 
where the complaint alleges that he delivered the automobile to an- 
other for sale by the latter, and that the latter, in pursuance of the 
conspiracy to get possession of automobiles for sale and convert them 
to his own use, stole the automobile, an answer containing no denials, 
but alleging that plaintiff delivered the automobile to another for 
sale, and that the latter sold it while in the employment of plaintiff, 
admits the theft, but alleges that it was committed by a person em- 
ployed by plaintiff, and is sufficient. 


(For other cases, see Insurance, Cent. Dig. § 1619; Dec. Dig. § 640[3].) 


3. INSURANCE—AUTOMOBILE INSURANCE — “THEFT” — LAR- 
CENY BY TRICK 

A policy insuring an automobile against theft does not insure it against 
larceny by trick and device, the commission of which involves as an 
essential element the deception of the insurer by obtaining possession 
of the automobile through a device of a written agreement to sell it 
for plaintiff since “theft,” as used in the policy, does not include all 
forms of larceny recognized by law. 


(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. Dig. 
§ 425.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Theft.) 


Appeal from Special Term, New York County. 

Action by Eugene L. Delafield against the London & Lancashire Fire 
Insurance Company, Ltd. From an order overruling plaintiff’s demurrer 
to defendant’s separate defense, plaintiff appeals. Affirmed, and complaint 
dismissed. 


Argued before Clarke, P. J., and Scott, Smith, Davis, and Shearn, JJ. 


Huntington W. Merchant, of New York City, for Appellant. 
William D. Murray, of New York City, for Respondent. 


Davis, J. 
On September 12, 1914, the plaintiff owned a Lozier motor 
car. On that date he gave it into the possession of the R. W. 
Lewis Corporation for the purpose of having it sold, and took 
back a receipt in form as follows :— 


* Decision rendered, Apr. 5, 1917. 164 N. Y. Supp. 221. 
Vol. XLIX—55. 
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“R. W. Lewis, Pres. Julius Loeb, Sec’y & Treas. 
“Telephone, 8986 Columbus. 
“R. W. Lewis, Inc., 
“Specialists in New and Used Motor Cars, 
“239-41 West 56th Street, Just West of Broadway, New York. 

“This is to acknowledge receipt of your Lozier touring with the 
following equipment: Regular, 2 extra shoes. 

“It is agreed and understood that R. W. Lewis, Inc., is to sell 
said car and pay you the sum of $550, in full payment for same; 
said payment to be made after R. W. Lewis has sold above- 
mentioned car. 

“It is further agreed and understood that there is to be no 
charge for storage or other charges, and that you may end this 
contract and remove car at any time prior to sale without notice. 

“T am the sole owner of the above-mentioned automobile, and 
guarantee same to be free and clear from all incumbrances. These 
statements are made by me for the purpose of inducing the R. W. 
Lewis, Inc., to accept my car as above mentioned. 

“Date Sept. 12/14. R. W. Lewis, Inc., 

“By A. E. Kannengieser. 

“Witness: Eugene N. Delafield. 

“Accepted.” 


In his complaint the’ plaintiff alleges that the R. W. Lewis Cor- 
poration, R. W. Lewis, and Kannengieser entered into a con- 
spiracy to steal automobiles, and pursuant to that conspiracy and 
with felonious intent they procured a large number of owners 
of automobiles, among whom was the plaintiff, to deliver their 
automobiles into their possession for the purpose of sale; that 
thereafter (i. e., after September 12, 1914), R. W. Lewis Cor- 
poration converted plaintiff's car to its own use and stole the 
same; and that at said time they were not in the employment or 
service or household of the insured. 

The plaintiff by appropriate allegations shows that he was 
insured by defendant against direct loss or damage by theft, 
robbery, or pilferage, by any person or persons other than those in 
his employment, service, or household. -He seeks in this action to 
recover the value of his automobile under the policy of insurance. 
He claims that his automobile was the subject of a theft and by 
a person not in his employ. 

The answer, after denying any knowledge or information suffi- 
cient to form a belief as to the alleged larceny, set up in the third 
and fourth paragraphs of the complaint, sets up a second separate 
answer upon information and belief as follows: (1) That the 
policy in question insured plaintiff against loss or damage to the 
automobile by theft, robbery, or pilferage by any person or per- 
sons other than those in the employment, service, or household of 
the insured; and (2) that plaintiff employed the R. W. Lewis 
Corporation to sell his automobile and delivered it to R. W. 


ON ET 


or 


a PLE TTR 


: 
i 
: 
; 
' 
7 
5 





+. CORR nC 


wre 


a PAE 








Misc.] Pac. Coast Cas. Co. vs. Gen. Bndg. & Cas. Ins.Co. 855 
Lewis, Inc.; that the latter sold it under said contract of employ- 
ment; and that R. W. Lewis, Inc., when it sold the automobile, 
was in the employment of the plaintiff insured. 

The plaintiff demurred to this defense on the ground of in- 
sufficiency. The court below overruled the demurrer, and hence 
this appeal. 

[1] This defense contains no denials. We must assume, there- 
fore, that it admits the allegation of the complaint that there was 
a larceny of the automobile. Therefore in effect the defense is 
that, assuming there was a larceny of the automobile, it was com- 
mitted by a person then in the employment of the plaintiff, a 
sufficient defense under the allegations of this complaint. 

[2,3] On a demurrer to an answer for insufficiency, the com- 
plaint may be attacked on the ground that it fails to state facts 
sufficient to constitute a cause of action. This complaint does not 
state facts sufficient to constitute a cause of action. It alleges in 
effect that the possession of the plaintiff’s automobile was 
obtained from him feloniously; i. e., in this case, pursuant to a 
conspiracy and through the device of a written agreement to sell 
it for the plaintiff. It further alleges that the conspirators, after 
thus obtaining possession of the car, converted it to their own use. 
This is an allegation of common-law larceny by trick and device, 
in which plaintiff parted with possession as a result of the de- 
ception, but not with his title. While this policy insures against 
“theft,” it seems clear that it was not the intention of the parties 
to the contract of insurance to insure against larceny by trick 
and device; that is, theft, the commission of which involves, as 
an essential element, the deception of the insured, resulting in a 
surrender of the possession of his property. The term “theft,” as 
used in this policy, does not include all forms of larceny recog- 
nized by law. It does not include a larceny perpetrated, as this. 
was, under the form and guise of a business transaction con- 
ducted by the insured himself. 

For this reason I think the order overruling the demurrer 
should be affirmed, with $10 costs and disbursements, and the com- 
plaint dismissed. Order filed. All concur. 


ore -- 


PACIFIC COAST CASUALTY CO. vs. GENERAL BOND- 
ING & CASUALTY INS. CO. (No. 2735.)* 
(United States Circuit Court of Appeals, Ninth Circuit.) 


1. INSURANCE—POLICIES—CONSTRUCTION. 


Ambiguous terms in an insurance policy will be construed most strongly 
against the insurer which prepared the policy. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 
* Decision rendered, March 5, 1917. 240 Fed. Rep. 36. 
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2. INSURANCE—POLICIES—CONSTRUCTION. 


An indemnity policy insuring employers should be construed so as to 
uphold and not defeat its express object. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


5. INSURANCE—INDEMNITY INSURANCE—ASSIGNMENT. 

Where a loss has occurred which was covered by an employer’s liability 
policy, the insured may, judgment covered by the policy having been 
rendered, assign the policy in consideration of the assignee satisfying 
the judgment, and the assignee may recover thereon against the 
insurer. 


(For other cases, see Insurance, Cent. Dig. § 471; Dec. Dig. § 202.) 


In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, Judge. 

Action by the General Bonding & Casualty Insurance Company, a 
corporation, against the Pacific Coast Casualty Company, a corporation. 
There was a judgment for plaintiff, and defendant brings error. Affirmed 
on condition that plaintiff enter remittitur; otherwise reversed and re- 
manded, with directions to grant new trial. 


Before Gilbert, Ross, and Hunt, Circuit Judges. 


Myrick & Deering and James Walter Scott, all of San Francisco, 
Cal., for Plaintiff in Error. 

R. S. Gray, of San Francisco, Cal., and Locke & Locke, of Dallas, 
Tex., for Defendant in Error. 


HENRY A. HITNER’S SONS CO. vs. AMERICAN CREDIT 
INDEMNTY CO. (No. 2184.)* 


(United States Circuit Court of Appeals, Third Circuit.) 


INSURANCE—INDEMNITY RISK—POLICY—CONSTRUCTION. 


On application executed March 18, 1912, a bond, indemnifying plaintiff 
against loss on sales of merchandise upon credit to parties given 
specified rating by a mercantile agency, was issued, the term of the 
bond being from March 18, 1912, to March 17, 1913, inclusive. A 
rider provided that losses should be covered although the goods 
might have been shipped as far back as December 18, 1911, but de- 
clared that no loss should be covered which might be sustained before 
actual payment of the premium notes. Shortly after issuance plaintiff 
surrendered the original bond and secured another in double the 
amount, which was issued April 6th. This bond retained the original 
term, and also carried back the earliest date of shipment to December 
18th, but provided that no loss occurring before April 4th, which 
date was arbitrarily fixed as the date when payment should be re- 
garded as having been made, should be covered. Premium notes, 
however, were not due or payable until May Ist at which time they 

were paid. The bond further declared that no loss on goods shipped 








* Decision rendered, Feb. 26, 1917. 239 Fed. Rep. 689. 
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between December 18th and March 17th should be covered if the 
debtor to whom the shipments had been made should suffer a detri- 
mental change of rating at the hands of the governing mercantile 
agency between the first shipment and April 4th, the arbitrary date 
of payment. Plaintiff sustained a loss on goods shipped between 
December 18, 1911, and March 17, 1912, and it appeared that the 
debtor suffered a detrimental change of rating before April 4th. The 
second bond declared that in case the insurer should issue to the in- 
demnified a new bond and the premium thereof should be paid prior 
to the expiration of the bond, losses occurring during the term of 
the new bond, on sales of merchandise shipped and delivered within 
the twelve months next prior to the expiration of the bond, should be 
covered and might be proven under the new bond subject to its pro- 
visions and limitations the same as though the goods had been 
shipped during its term and the governing rating of the debtor under 
the bond at the date of each shipment should apply. Held, that the 
provisions as to subsequent bonds did not apply to the loss suffered by 
plaintiff, such provisions contemplating the expiration of the original 
bond by lapse of time; and, the original bond having been surrendered 
and a substitute bond obtained, no recovery could be had on the loss,, 
as it did not fall within the terms of the latter bond. 

(For - cases, see Insurance, Cent. Dig. §§ 1296, 1297, 1299; Dec. Dig. 
§ 511.) 


Misc.] Sherwood Ice Co. vs. U. S. Casualty Co. 


In Error to the District Court of the United States for the Eastern: 
District of Pennsylvania; J. Whitaker Thompson, Judge. 

Action by Henry A. Hitner’s Sons Company against the Americam 
Credit Indemnity Company. There was a judgment for defendant, and 
plaintiff brings error. Affirmed. 


Before Buffington, McPherson, and Woolley, Circuit Judges. 


Wm. Clarke Mason and Howard S. Baker, both of Philadelphia, Pa.,. 
for Plaintiff in Error. 

Frank P. Prichard, James Wilson Bayard, and John G. Johnson, all 
of Philadelphia, Pa., for Defendant in Error. 


SHERWOOD ICE CO. vs. UNITED STATES CASUALTY 
COMPANY. (No. 4953.)* 
(Supreme Court of Rhode Island.) 


1. INSURANCE—NOTICE OF INJURY—TIME. 


An indemnity policy requiring assured to give immediate written notice of 
any accident requires such notice to be given within a reasonable time. 


(For other cases, see Insurance, Cent. Dig. § 1329; Dec. Dig. § 539[3].) 


2. INSURANCE—NOTICE OF INJURY—TIME. 


Where an indemnity policy required immediate written notice of any 
accident, notice not given until 142 days after the accident because 


* Decision rendered, April 30, 1917. 100 Atl. Rep. 572. 
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assured sent the notice to another company in which it carried in- 
surance was not given within a reasonable time. 


(For other cases, see Insurance, Cent. Dig. § 1329; Dec. Dig. § 539[3].) 


3. INSURANCE—NOTICE OF INJURY—NECESSITY. 

An indemnity insurance policy requiring immediate written notice of any 
accident must be complied with irrespective of whether the insurer 
is prejudiced by the failure to give such notice. 


{For other cases, see Insurance, Cent. Dig. § 1322; Dec. Dig. § 535.) 


4. INSURANCE—NOTICE OF INJURY—NECESSITY. 

An indemnity insurance policy requiring immediate written notice of any 
accident must be complied with, although the policy indemnifies 
against liability under Workmen’s Compensation Act (Laws 1911-12, 
c. 831), which confines the defenses to narrow limits; for the court 
will not make a new contract for the parties. 


«(For other cases, see Insurance, Cent. Dig. § 1322; Dec. Dig. § 535.) 


Exceptions from Superior Court, Providence and Bristol Counties; 
John W. Sweeney, Judge. 

Action by the Sherwood Ice Company against the United States 
Casualty Company. From a directed verdict for defendant, plaintiff ex- 
cepts. Exception overruled, and case remitted for entry of judgment on 
verdict. 


Boss & Barnefield, of Providence, for Plaintiff. 
John Henshaw, of Providence, for Defendant. 


LIVE STOCK INS. ASS’N or HuntTIncTron, WABASH AND 
Wurttey Counties vs. STICKLER. (No. 9270.)* 


(Appellate Court of Indiana, Division No. 1.) 


1. INSURANCE—CONTRACT—NECESSITY OF ACCEPTING AP- 
PLICATION. 


Ordinarily an application for insurance does not become a binding con- 
tract until accepted by the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 196, 197; Dec. Dig. 
§ 130[2].) 


2. INSURANCE—CONTRACT—REQUISITES. 


While there may be a binding contract of insurance without the issuance 
of a policy, all essential elements of such contract must be agreed 
upon either expressly or by reasonable intendment from surrounding 
circumstances. 


(For other cases, see Insurance, Cent. Dig. §§ 203-205, 207, 208; Dec. 
Dig. § 131[1].) 





* Decision rendered, Apr. 3, 1917. 115 N. E. Rep. 691. 
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3. INSURANCE—ORAL CONTRACT—VALIDITY. 
In absence of statutory prohibition oral contracts of insurance are valid. 


(For other cases, see Insurance, Cent. Dig. §§ 203-205, 207, 208; Dec. 
Dig. § 131[1].) 


4. INSURANCE—CONTRACT—REQUISITES. 


To constitute a valid contract of insurance either written or oral, the 
parties must agree upon the subject-matter, the risk, the amount, the 
duration of the risk, and the premium. 


(For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 


5. INSURANCE—ESTOPPEL—RETAINING PREMIUM. 


That an insurance company retained a premium paid by an applicant for 
insurance on a stallion and informed him that his application had 
not been rejected, the insurer did not estop to deny that a contract 
was made, since appliant was not misled. 


(For other cases, see Insurance, Cent. Dig. §§ 253-255; Dec. Dig. § 141[1].) 


7. INSURANCE — ACCEPTING APPLICATION — RETAINING 
PREMIUM. 

An insurer’s receipt of a premium does not necessarily indicate acceptance 
of the application for insurance. 


(For other cases, see Insurance, Cent. Dig. § 198; Dec. Dig. § 130[3].) 


8 INSURANCE— ACTION ON POLICY — FINDINGS — OWNER- 
SHIP OF PROPERTY INSURED—RIGHT TO PROCEEDS— 
PROPERTY INSURANCE. 


Plaintiff was not entitled to judgment for insurance on a stallion in ab- 
sence of a finding that he was the stallion’s owner at date of its death, 
that issue having been raised. 

(For other cases, see Insurance, Cent. Dig. §§ 1439, 1440, 1442, 1443; Dec. 
Dig. § 580[1].) 


9. INSURANCE— BURDEN OF PROOF—OWNERSHIP OF IN- 
SURED PROPERTY. 


In action for insurance on life of stallion, plaintiff has the burden of 
showing he was the stallion’s owner at date of its death. 

(For other cases. see Insurance, Cent. Dig. §§ 1555, 1645-1649; Dec. 
Dig. § 646[1].) 


Appeal from Circuit Court, Huntington County; Samuel E. Cook, 
Judge. 

Action by Harry O. Stickler against the Live Stock Insurance Asso- 
ciation of Huntington, Wabash and Whitley Counties. Judgment for plain- 
tiff, and defendant appeals. Reversed and remanded, with instructions. 


George M. Eberhart and Sumner Kenner, both of Huntington, for 
Appellant. 

W. A. Branyan and Wilbur E. Branyan, both of Huntington, for 
Appellee. 
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GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORP., Lrn., 
vs. LOUISVILLE HOME TELEPHONE CO.* 


(Court of Appeals of Kentucky.) 


3. INSURANCE—CONSTRUCTION OF POLICIES—LIBERAL CON- 
STRUCTION. 


Insurance contracts especially should be given liberal, sensible, practical 
construction, since they are prepared by the insurance companies and 
must be accepted by insured in the form in which they are written. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. 146[3].) 


4. INSURANCE— CONSTRUCTION OF POLICIES —CONSTRUC- 
TION AGAINST INSURER. 


Ambiguities and words, sentences, or clauses of doubtful meaning in an 
insurance policy will be construed against the insurer and in favor 
of the insured so as to effectuate the purpose for which the insurance 
was obtained. 


(For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


5. INSURANCE—INDEMNITY INSURANCE—CONSTRUCTION OF 
POLICY—RESTRICTION ON SETTLEMENT. 


In a policy indemnifying an employer to the extent of $5,000 against 
liability for personal injuries caused by employer’s negligence, a 
clause providing that the assured should not assume any liability, settle 
any claim, or incur any expense except at its own cost, does not pre- 
vent the insured from settling any claim at its own cost, and therefore 
a settlement by the assured of its liability in excess of the amount of 
the policy does not discharge the insurer’s liability on the policy. 


6. INSURANCE—INDEMNITY INSURANCE—PROVISION 
AGAINST SETTLEMENT—VALIDITY. 


A provision of an indemnity insurance contract preventing assured from 
settling with an injured employee for its liability in excess of the 
amount of the policy is void, especially where the claim of the insur- 
ance company is that by such settlement it was prevented from taking 
advantage of the employee’s need of money to procure, pending ap- 
peal from a judgment in his favor, a settlement for less than the 
amount to which two juries had determined he was entitled, though 
clauses preventing settlement of any claims for which the insurer is 
liable are generally regarded as valid. 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Second Division. 

Action by the Louisville Home Telephone Company against the Gen- 
eral Accident, Fire & Life Assurance Corporation, Ltd. Judgment for 
plaintiff, and defendant appeals. Affirmed. 


George Weissinger Smith, of Louisville, for Appellan 
Helm Bruce, Frank Murray Dixon, and Bruce & Bullite all of Louis- 
ville, for Appellee. 


* Decision rendered, Apr. 17, 1917. 193 S. W. Rep. 1031. 
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MEEGAN vs. ILLINOIS SURETY CO. (No. 11872.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—INSURER’S AGENT—IMPLIED AUTHORITY. 


A surety company’s agent has no implied authority, without receiving an 
additional premium, to verbally substitute an obligation for an unlim- 
ited sum without conditions for a written contract in a limited sum 
based on specified conditions. 


(For other cases, see Insurance, Cent. Dig. § 273; Dec. Dig. § 144[2].) 


Appeal from Circuit Court, Jackson County; Frank G. Johnson, Judge. 
Action by Ed Meegan against the Illinois Surety Company. Judgment 
for plaintiff, and defendant appeals. Reversed. 


Grant I. Rosenzweig, of Kansas City, for Appellant. 
Guthrie, Gamble & Street, of Kansas City, for Respondent. 


* Decision rendered, Jan. 29, 1917. On rehearing, Mar. 5, 1917. 193 S. 
W. Rep. 899. 


MARYLAND CASUALTY CO. v. HANLON. (No. 40/526.)* 


(Court of Chancery of New Jersey.) 


1. INSURANCE—INDEMNITY INSURANCE—CONSTRUCTION OF 
CONTRACT. 


In construing a contract of indemnity insurance, where no extrinsic evi- 
dence is offered, the situation of the parties, the purpose to be accom- 
plished, and when, are to be considered. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. Dig. § 
146[1].) 


2. INSURANCE—INDEMNITY INSURANCE—CONSTRUCTION OF 
CONTRACT—“CLAIM.” 


Where a subcontractor, as collateral to issuance of an indemnity bond, 
agreed to assign real estate to surety company “in event of claim 
under bond, and only for an amount equal to legal liability,” the word 
“claim” meant one reduced to certainty by judgment, and not the mere 
assertion of a claim. 

(For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Claim. 


3. INSURANCE—INDEMNITY INSURANCE—GENERAL RULE OF 
CONSTRUCTION. 


Where contracts of a surety company for indemnity are ambiguous, they 
should be construed more favorably to the other party, since they are 
carefully prepared by the company’s counsel for insurer’s protection. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 
* Decision rendered, Feb. 19, 1917. 100 Atl. Rep. 352. 
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Bill by Maryland Casualty Company, a corporation, against John 
Hanlon. Bill dismissed. 


Arthur T. Dear, of Jersey City, for Complainant. 
Benny & Cruden, of Bayonne, for Defendant. 


KNOBEL et au. vs. LONDON GUARANTEE & ACCIDENT 
COMPANY, Lrp.* 


(Supreme Court of New York, Special Term, New York County.) 


1. INSURANCE—CREDIT INSURANCE—REPRESENTATIONS OF 
SOLICITOR. 


Where evidence showed that insurer’s solicitor, in making a credit policy 
with plaintiffs upon which was pasted a rider limiting liability as to 
outstanding accounts, was obliged to refer to a superior officer before 
quoting terms, held, that solicitor’s representations were not binding 
on insurer, and the insured’s right must be determined by the written 
policy, including the rider. 


(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
i 129.) 


oe 


2. INSURANCE—CREDIT INS URANCE—CONSTRUCTION OF 
RIDER—PAST SALES—INITIAL LOSS. 


A rider, attached to a credit insurance policy covering goods sold between 
certain dates and referring to past accounts. “If otherwise coming 
within conditions of policy,” did not impose upon insured, initial loss 
provided by policy, upon all gross sales between those dates, but only 
upon those covered by the further provision in the rider, “that only 
such sales * * * shall be so covered, as were made to debtors who 
were in sound financial condition at time of paying premium”; the 
intent being to cover outstanding accounts under same conditions as 
future accounts. 


(For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 1299; Dec. Dig. 
§ 511.) 


3. INSURANCE—CREDIT INSURANCE—THEORY OF POLICY— 
INITIAL LOSS. 


‘The theory of the initial loss to be borne by insured on a credit policy is 
; to throw upon him his average normal loss on accounts; the purpose 
of such policy being to protect him against unusual losses. 
(For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 1299; Dec. Dig. 
§ 511.) 


5. INSURANCE—CREDIT POLICY—CONSTRUCTION BY ACT 
OF PARTIES. 

Where insured claimed no knowledge of a rider, attached to his credit 
policy, limiting liability as to outstanding accounts, but was legally 
chargeable with knowledge of its conditions, there is no room for 
application of theory of practical construction by the parties’ acts. 


(For other cases, see Insurance, Cent. Dig. § 315; Dec. Dig. § 154.) 


* Decision rendered, Mar. 27, 1917. 163 N. Y. Supp. 977. 
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6. INSURANCE—CREDIT POLICY—CONSTRUCTI 0 NAS A 
WHOLE. 


Where a credit insurance policy covered future accounts, and an attached 
rider covered outstanding accounts, the contract will be construed as 
operating in solido, and not in separate parts, and the fact that the 
insured suffered no loss on the outstanding accounts, will not relieve 
him from bearing the initial loss, computed on account of such sales, 
as provided in the rider. 

aes 94 cases, see Insurance, Cent. Dig. §§ 1296, 1297, 1299; Dec. Dig. 

11.) 


Action by Morris Knobel and another against the London Guarantee 
& Accident Company, Ltd. Judgment for plaintiffs. 


Cohen & Richter, of New York City (Samuel Conrad Cohen and 
Theodore B. Richter, both of New York City, of counsel), for Plaintiff. 

Lowther, Smith & Russell, of New York City (William E. Lowther, 
of New York City, of counsel), for Defendant. 


AMERICAN SMELTING & REFINING CO. vs. 
STETTENHEIM.* 


(Supreme Court of New York, Appellate Division, First Department.) 


INSURANCE—BROKERS—COMMISSIONS—CONTRACTS. 


Insurance Law, § 65, added to Consol. Laws, c. 28, by Laws 1911, c. 416, 
provides that no insurance corporation, association, partnership, 
Lloyds, or individual underwriters authorized to do any insurance 
business in the state, or any officer, agent, solicitor, or representative 
thereof, shall make any contract for insurance on property or risk 
located within the state, or against liability, casualty, accident, or 
hazard that may arise or occur therein other than is plainly expressed 
in the policy, nor shall any such corporation, etc., in any manner pay 
or allow as an inducement to such insurance, or after the insurance 
shall have been effected, any rebate from the premium specified in 
the policy, nor shall any insurance broker, his agent, or other person, 
directly or indirectly, either by sharing commissions or in any other 
way, pay or allow or offer to pay, or allow as inducement to such 
insurance, any rebate from the premium specified in the policy, but 
that such section shall not apply to contracts of life insurance, or 
contracts of insurance in connection with marine or transportation 
risks, or to contracts made by persons authorized to do business under 
other articles. Defendant was employed at a fixed salary by plaintiff 
as an insurance agent to procure insurance and manage insurance 
matters in connection with plaintiff's marine insurance and employers’ 
liability insurance and employees’ pension and workmen’s collective 
benefits at plants owned by plaintiff without the state, agreeing to 
apply his commissions on such salary and to pay any excess to 
plaintiff, except when to do so would be a violation of the rules of 
the New York Fire Insurance Exchange or other legal organization, 
or the laws of the state where such insurance was effectual. Heid, 


* Decision rendered, Apr. 5, 1917. 164 N. Y. Supp. 253. 
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that defendant was bound to pay the excess to plaintiff, the insurance 
consisting of marine insurance and industrial insurance at plants 
wholly outside of the state of New York; the words “such insurance” 
applying only to insurance on property or risk located within the 
state, or against liability or hazard which might occur therein. 


(For other cases, see Insurance, Cent. Dig. § 111; Dec. Dig. § 84[2].) 


_ Submission of controversy between the American Smelting & Refin- 
ing Company and Isidor M. Stettenheim on an agreed case. Judgment for 
plaintiff. 


Argued before Clarke, P. J., and Laughlin, Scott, Davis, and 
Shearn, JJ. 


Thomas D. Thacher, of New York City, for Plaintiff. 
Jeremiah T. Mahoney, of New York City, for Defendant. 


WYNNEWOOD LUMBER CO. vs. TRAVELERS’ INSUR- 
ANCE COMPANY. (No. 294.)* 


(Supreme Court of North Carolina.) 


2. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE—RE- 
FUSAL TO COMPROMISE—LIABILITY. 


Where, by an employers’ liability policy, insurer and insured agreed that 
the insurer should have the sole right to compromise and settle claims 
brought against insured, and the insurer did not exercise its power 
fraudulently, oppressively, or otherwise than in good faith in refus- 
ing to compromise a claim, insured should not recover from the in- 
surer an amount which insured was required to pay, over and above 
the face of the policy, which was paid by insurer, in satisfying a 
judgment in favor of an injured servant, since the insurer’s honest 
mistake of judgment in refusing to compromise did not subject it 
to liability. 

(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


3. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE—DE- 
FENSE BY INSURER—FAILURE TO PROSECUTE APPEAL. 
Where an employers’ liability policy gave the insurer the right to defend a 
suit, the fact that the insurer failed to prosecute an appeal was not 
of itself a tort or a breach of its implied contract to defend without 

negligence; it having assumed the defense. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


Appeal from Superior Court, New Hanover County; Connor, Judge. 

Action by the Wynnewood Lumber Company against the Travelers 
Insurance Company. From a judgment dismissing the action on demurrer, 
plaintiff appeals. Affirmed. 


* Decision rendered, Apr. 4, 1917. 91 S. E. Rep. 946. 
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This is a civil action upon complaint and demurrer. The demurrer 
was sustained, and, the plaintiff electing to stand upon its complaint, the 
action was dismissed. 


McClammy & Burgwin, of Wilmington, for Appellant. 
Geo. Rountree, Thomas W. Davis, and J. O. Carr, all of Wilmington, 
for Appellee. 


NATIONAL LIFE INS. CO. OF UNITED STATES vs. 
HAINES et At.* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—CASUALTY COMPANY—“ADMITTED ASSETS” 
—“NONADMITTED ASSETS”—STATUTE. 


“Admitted assets” of a casualty company are such investments as are 
authorized for such companies by Act June 1, 1911 (P. L. 573, 574) 
§§ 19 and 20, cash, and other items which may be regarded as the 
equivalent of cash, such assets as will be “admitted” by the insurance 
commissioner as legal investments of the capital and surplus of such 
company in determining its solvency; any other property or invest- 
ment which it may hold are termed “nonadmitted assets”; duebills 
and unpaid checks, even though carried by the company as such, are 
“nonadmitted assets.” 

(For other cases, see Insurance, Cent. Dig. § 49; Dec. Dig. § 47.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Assets. ) 


2. INSURANCE— CASUALTY COMPANY — SALE—ASSETS—AC- 
COUNTING. 


In a proceeding in equity for an accounting, it appeared that complainant 
insurance company contracted to purchase all the capital stock of the 
casualty company for which defendants were trustees, and paid the 
trustees an amount based on the admitted assets of the company as 
shown by examination made by the state insurance department as of 
April 25, 1912, including an estimate of unpaid losses, and that such 
unpaid losses, when ascertained, greatly exceeded the amount esti- 
mated in the contract, and that the contract provided that from cer- 
tain future payments to be made to the trustees by complainant de- 
ductions were to be made for loss by reason of the assets or net 
surplus based upon the “admitted assets” being less than the con- 
tract estimate, and that damages to complainant were averred to ex- 
ceed payments due to defendants. Held that, in stating the account, the 
court properly gave defendants credit for cash realized from certain 
duebills and checks turned over to complainant as cash, and after- 
wards converted into cash, and also for certain sums charged in the 
books of the company at the time of settlement as loans to stock- 
holders which were shortly afterwards repaid. 


(For other cases, see Insurance, Cent. Dig. § 49; Dec. Dig. § 47.) 
~* Decision rendered, Jan. 8, 1917. 100 Atl. Rep. 517. 
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3. INSURANCE—CASUALTY COMPANY—PURCHASE OF AS- 
SETS—ACCOUNTING. 


In such case it was error to refuse to allow the complainant to show, as an 
element of damages under the contract deductible from the subsequent 
payments, the actual amount of unpaid losses which had accrued as of 
the date of the purchase, and had been adjusted and paid, for the 
purpose of charging the defendants with difference between such 
actual amount and the previous estimate thereof. 


(For other cases, see Insurance, Cent. Dig. § 49; Dec. Dig. § 47.) 


4. INSURANCE—CASUALTY INSURANCE—PURCHASE OF AS- 
SETS—NOTICE. 

In such case, in the absence of a provision in the contract requiring notice 
to be given defendants before settlement of claims or payment of 
losses, no such notice was necessary, though fraud or lack of good 
faith in the adjustment of claims could be set up as a defense. 


(For other cases, see Insurance, Cent. Dig. § 49; Dec. Dig. § 47.) 


5. INSURANCE—CASUALTY INSURANCE-—-PURCHASE OF AS- 
SETS—CONSTRUCTION OF CONTRACT. 

In such case, where there was no stipulation as to what was to be done 
if the deficiency in assets should exceed the amount of the payments 
which were to be made by complainant to the trustees of the casualty 
company, there could be no recovery on the ground of mutual mistake 
of fact. 


(For other cases, see Insurance, Cent. Dig. § 49; Dec. Dig. § 47.) 


6. INSURANCE—CASUALTY INSURANCE—PURCHASE OF AS- 
SETS—CONSTRUCTION OF CONTRACT—WARRANTY. 


In such case, where there was no stipulation as to what was to be done 
if the deficiency in assets should exceed the amount of the payments 
which were to be made by complainant to the trustees of the casualty 
company, there could be no recovery on the ground that the contract 
amounted to a warranty by the trustees of the casualty company. 


(For other cases, see Insurance, Cent. Dig. § 49; Dec. Dig. § 47.) 






Appeal from Court of Common Pleas, Allegheny County. 
Bill in equity for an accounting by the National Life Insurance Com- 
pany of the United States of America against James B. Haines and others, 
as trustees for the stockholders of the Pittsburgh Casualty Company and 
others, stockholders of that corporation, individually, defendants joining 
in the prayer for an accounting. Decree that a certain sum was due and 
payable by the complainant to defendants, and complainant appeals. De- 
cree reversed, and record remitted for further proceedings. 


Argued before Brown, C. J., and Potter, Moschzisker, Frazer, and 
Walling, JJ. 











L. A. Stebbins, of Chicago, IIl., 
burgh, for Appellant. 
Thomas Patterson and F. R. Stoner, both of Pittsburgh, for Appellees. 


and James A. Wakefield, of Pitts- 
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HORWITZ er at. vs. UNITED STATES FIDELITY & 
GUARANTY CO. (No. 13660.)* 


(Supreme Court of Washington.) 


1, INSURANCE— BURGLARY INSURANCE— ACTION—PREMA- 
TURE CHARACTER. 


Where a policy of burglary insurance provided that no suit should be 
brought until three months after the particulars of the loss, as re- 
quired, had been furnished the company, particulars of loss were 
furnished January 9th, and the company notified insured by letter that 
it disclaimed liability and refused payment, making no objection to 
the form or sufficiency of the proofs, action on the policy was not 
prematurely commenced on March 9th; the only purpose of the pro- 
vision being to give the company time to investigate a loss and the 
extent of its liability without being harassed with suit, so that the 
requirement was satisfied when the company announced its con- 
clusion. 


(For other cases, see Insurance, Cent. Dig. §§ 1542, 1543; Dec. Dig. § 621.): 


2. INSURANCE—BURGLARY INSURANCE—INSUFFICIENCY OF’ 
PROOFS—WAIVER. 


A burglary insurer’s refusal to recognize liability for a loss after proofs- 
have been furnished, without a specific objection on the ground of the 
insufficiency of the proofs, is a waiver of any informality or defects 
in them. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec.. Dig. 
§ 559[1].) 


3. INSURANCE — BURGLARY INSURANCE — MODE OF AC- 
COUNTING BY INSURED. 


Where holders of a burglary insurance policy on a stock of ladies’ ready 
to wear furs, etc., indicated additions to their stock by notation on 
pads bound in book form, showing the articles purchased and the 
price paid, and, when sales were made, made out slips showing the 
article sold, and ascertained their stock on hand by checking up the 
pads with the slips, such manner of accounting was a sufficient com- 
pliance with the burglary policy, providing that the insurer should 
not be liable if the accounts of the assured were not so kept that the 
actual loss could be determined therefrom. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. §335[2].) 


4. INSURANCE—BURGLARY INSURANCE—ACCOUNTS—SUFFI- 
CIENCY OF EVIDENCE. 

In an action on a policy of burglary insurance, evidence held insufficient 
to show that insured’s accounts were either faked or inaccurate, or 
that the trial court was not justified in finding that sufficient accounts 
had been kept in compliance with the requirement of the policy that 
the loss must be ascertainable from the accounts. 

(For other cases, see Insurance, Cent. Dig. §§*1711-1716; Dec. Dig. 
§ 665[3].) 


* Decision rendered, April 3, 1917. 164 Pac. Rep. 77. 
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6. INSURANCE— BURGLARY INSURANCE — OVERVALUATION 
OF GOODS—SUFFICIENCY OF EVIDENCE. 

In an action on a policy of burglary insurance, evidence held insufficient 
to require a holding that the goods were overvalued by insured when 
applying for the insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. 
§ 665[3].) 


7. INSURANCE—BURGLARY INSURANCE—INSURABLE INTER- 
EST—SUFFICIENCY OF EVIDENCE. 

In an action on a policy of burglary insurance, evidence held sufficient to 
sustain finding of the trial court that plaintiffs were the real owners 
of the goods and had an insurable interest. 


(For other cases, see Insurance, Cent. Dig. § 1708; Dec. Dig. § 665[1].) 


8. INSURANCE—BURGLARY INSURANCE—LOSS—SUFFICIENCY 
OF EVIDENCE. 


In an action on a policy of burglary insurance, evidence held sufficient to 
show that a loss by burglary was sustained by plaintiffs. 

(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 

Holcomb, J., dissenting. 


Department 2. Appeal from Superior Court, Whatcom County; Wm. 
H. Pemberton, Judge. 
Action by L. S. Horwitz and another, doing business as Horwitz Bros., 
against the United States Fidelity & Guaranty Company. From a judg- 
ment for plaintiffs, defendant appeals. Affirmed. 


Romaine & Abrams, of Bellingham, for Appellant. 
S. M. Bruce, of Bellingham, for Respondents. 
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From January to June, 1917, inclusive. 


a. Control and Regulation in General. 
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Guaranteeing the fidelity of employees is a form of insurance. Bissin- 
ger & Co. vs. Massachusetts Bonding & Ins. Co. (Ore.).......... 

Statute enacted to prevent company of liability under technical pro- 
visions of policy is constitutional. Providence Washington Ins, 
Co. vs. Levy & Rosen (TeX.)..cccscssccces 

Foreign company is not denied due process "of law “guaranteed by the 
14th Amendment merely because of consent to service by In- 
surance Commissioner. Pennsylvania Fire Insurance Company 
of Philadelphia, Piff. in Err., vs. Gold Issue Mining & Milling 
Company (U. 8S.) 
tax for business of accident, health and workmen’s compensation 
insurance comes under section 8 of Act No. 171 of 1898. State 
ex rel. Employers’ Liability Corp., Limited, vs. Fitzpatrick, 
State Tax Collector (La.) 

Securities deposited by fire company under the statute are for the pro- 
tection of holders of policies on property in the state and not 
an insurance company reinsuring in the depositing company 
its risks on property outside the state. Shepherd et al. vs. 
Virginia State Ins. Co, et al. (Va.) 

In view of general provisions of Insurance Code, section referred to does 
not impose arbitrary duty upon commissioner, but he is pos- 
sessed of sound discretion to inquire and absolve where there 
is no evidence of want of good faith and party charged is acting 
upon fair conception “of principles of law and equity” and his 
legal rights as they are defined in general law. American 
Surety Co. of New York vs. Fishback, State Ins. Com’r (Wash.). 

Where New York corporation secured policies in New York for an 
Arkansas company, fact that former had not complied with 
laws of Arkansas relative to foreign corporations doing business 
in state did not render the transaction invalid. St. Francis Box 
@& tamber Co. ve &. FP. Perry & Co. CATE) occ ccicccvecccvcriccse 

If Michigan company voluntarily did business in Missouri, it voluntarily 
submitted itself and became amenable to laws of Missouri, 
though it refused to domesticate there to do business on a par 
with home companies. Cox vs. — Conductors’ Co- 
operative Protective Ass’n (Mich.) wea aes 

Tax on amount of gross receipts is a license or. franchise tax for 
privilege of doing business in state. Pittsburgu Life & Trust 
Co. ve. Young (N. C.docccccesers 

Where foreign life company pays taxes 
ditional tax can be imposed by any municipality upon an agent 
for privilege of soliciting insurance. New York Life Ins. Co. 
vs. Town of Comanche et al. (Okla.) 

Code requiring company to appoint Insurance Commissioner its attorney, 
upon whom all process may be served, is valid. Lewis vs. 
International Ins. Co. (Ala.) . 

Where agent did not solicit insured but placed business with un- 
licensed companies at insured’s request, he was nevertheless 
liable under statute to insured for loss, the companies having 
refused to pay. Case vs. Meany (Wis.) 

Statute requiring payment of percentage on premiums received by 
foreign fire companies for benefit of Firemen’s Relief Associa- 
tions does not authorize court of common pleas to impose penalty 
or forfeiture therein provided for or to enter judgment for dam- 
ages by summary proceedings. Van Roden vs. Strauss (N. J.).. 
if statement was a warranty it was not shown to have been 
false that some years before making application insured suffered 
from facial paralysis which was temporary and six or seven years 
before had malarial poisoning. Metropolitan Casualty Ins. Co. 
vs. Cato (Miss.) 


Insurance Companies. 
STOCK COMPANIES. 


On the facts stated, the issuance of the corporators of the certificate 
of incorporation does not necessarily give existence to the cor- 
poration. Reynolds vs. Title Guaranty Trust Co. (Mo). oe 

Where acts of assessment insurer were unlawful and ultra vires, motive 
prompting acts is of no importance. Shera vs. Merchants’ Life 
Ins. Co. et al. (U. S.)... ° 





Topical Index. 


Under statute providing for preliminary incorporation of insurance 
companies solely to secure subscriptions to capital stock, such 
embryo corporation has no power to pay commission for the sale 
of or subscription to its stock out of the amounts paid by sub- 
scribers; advancement of money for promotion expenses does 
not create an indebtedness against preliminary corporation or 
subscribers, even though the money is used in connection with 
securing subscriptions. Reynolds vs. Whittemore 

Where buiiding was bought from trustees there was a right to have 
policy transferred provided insurer agreed. Bealmer et al. vs. 
Hartford Fire Ins. Co. (Mo.) ...., 

Where there was no evidence that excess profits had been realized, 
decree ordering accounting was unauthorized. Silverman vs. 
Pittsburgh Life & Trust Co. (N. Y.) 

Stockholders of company organized in this state sustain no liability to 
creditors or policyholders in excess of the par value of the stock, 
or, when the par value is fully paid above the amount they have 
agreed to pay for the’ stock. Porter et al. vs. Northern Fire & 
Marine Ins. Co. (N. 

The code authorizing receivers to sue in county of their qualification 
applies to a receiver of an insolvent company suing its stock- 
holders living in other counties. Lock et al. vs. Stout, Circuit 
Judge (Ky.) 

“Admitted assets’’ of casualty company are such "investments as are 
authorized for such companies by statute. In stating the account 
court properly gave defendants credit for cash realized from 
certain duebills and checks turned over to complainant as cash 
and afterwards converted into cash. National Life Ins. Co. of 
United States vs. Haines et al. 

Under statute making stockholders liable to creditors for unpaid stock 
subscriptions, receiver of an insolvent company may collect such 
subscriptions, but receiver cannot enforce provision of the statute 
making stockholders liable to creditors for par value of their 
stock since it is not a corporate asset. Lock et al. vs. Stout, 
Circuit Judge (Ky.) 


MUTUAL COMPANIES. 


The opinin of Auditor of State or Attorney General construing statute 
is not binding on courts, but the fact that such opinions were 
obtained is entitled to weight in determining the bona fides of 
action based thereon—statute relating to organization of mutual 
companies interpreted. Welliver vs. Coate et al. (Ind.) 

Change, though improper, will not be disturbed by a court of equity, 
and the old association restored, for court would take judicial 
notice that were it restored, it would probably become insolvent, 
and rights of members other than plaintiff should be considered. 
Shera vs. Merchants’ Life Ins. Co. et al. (U. 8S.) 

Where questionable language arises in constitution and by-laws of 
association and one may be repugnant to another, courts will 
construe the discrepancy to the benefit of insured. Home Benefit 
Ass’n of Angelina County vs. Jordan (Tex.) 

The receiver of a mutual company could not, in behalf of the policy- 
holders who were informed of the transaction before taking out 
their policies, recover payments so made, as the policyholders 
were estopped by their knowledge of the facts. Welliver vs. 
Coate et al. (Ind.) 

Where the promoters of a mutual company made bona fide attempt to 
comply with the rules of mutual company, but misinterpreting 
the statute, deposited $20,000 for account of company and later 
paid back a portion of money, believing that such payments 
could be made without impairing the ability of the company to 
pay its losses that might reasonably be anticipated, the receiver 
could not recover such payments on the ground that the trans- 
action was ultra vires. Welliver vs. Coate et al. (Ind.) 

Statute relative to forfeiture was not intended to fix the prescribed rule 
where insurance was based on lower rate, necessitating payment 
of higher premiums, thereby accumulating for policyholder 
benefit of large reserve. Peak vs. Mutual Benefit Life Ins. 
Co. (Ky) ... eaves 

In absence of statute or some provision ‘in policy giving assured. right 
to the reserve, it belongs to company. Payne vs. Minnesota 
Mut. Life Ins. Co. (Mo.). 

Insolvency of insurer entitles policyholders to return premiums on 
“pro rata,” instead of “short rate,” basis. Johnson vs. Button, 
Ins. Comr., et al. (Va.) 

It is proper, in ancillary proceedings. in “respect to an insolvent foreign 
insurance company, to decree that premiums collected by the 
receiver from subagents be turned over to general agent instead 
of directing settlement therein between such agent and the sub- 
agents and the company, or that it be held to await a settle- 
ment between all parties; that proper place for a settlement 
by the general agent for two states of an insolvent company of 
another state is in the suit in that state for general liquidation 
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of the company’s business, and not in an ancillary proceeding in 
one of the other two states. Johnson vs. arr Ins. Comr., 
ot al. (VM) .s00% 

Where the majority of the policyholders of a mutual ‘company were 
estopped by their knowledge of the transaction to recover re- 
payments made to directors of the corporation, money furnished 
them as promoters in an attempt to comply with statute, the 
receiver could not recover such payments in behalf of policy- 
holders who did not receive notice of the transaction, as in- 
terests peculiar to a class of creditors are not represented by a 
general receiver for purposes of vindicating rights based thereon 
by litigation. Welliver vs. Coate et al. (Ind.)...... 


Insurance Agents and Brokers. 
AGENCY FOR INSURED. 


Michigan statute cited as part of a chapter relating wholly to fire and 
marine insurance does not apply to accident insurance. nue 
land Casualty Co. vs. Eddy (U. S.) 

Agent’s written authority to be liberally and fairly construed. 
tinental Ins. Co. vs. Bair et al. (Ind.)........... 

Company cannot send out agents authorized to issue and “deliver policies 
and at same time limit their authority by private instructions. 
Allemania Fire Ins. Co. vs. Zweng (Ark.)........ 

Companies may employ agents with general or limitea “authority “as 
they may choose and as the nature of business or duties of agency 
require. Southern States Fire Ins. Co. of Birmingham vs. 
Kronenberg (Ala.).. 

A frankly critical letter to company president, to which he replied cor- 
dially, could not, after three months, be urged as reasonable 
ground for dismissal. Kyselka vs. Northern Assur. Co. of Mich- 
igan (Mich.) .......-.- 


(82) Where the master commissioner's report found ‘and ‘allowed certain 


amounts as “commissions due or allowed agent from insurer,” 
the word “or” was used as a connective and not an alternative, 
and the word “allow” meant to concede, consent to, or grant. 
Doak-Riddle-Hamilton Co. vs. Raabe (Ind.).........ceeeeeeeees 

Soliciting agent was not chargeable with premiums unpaid by appli- 
cants on insurance written by him. Doak-Riddle-Hamilton Co. 
va. Raabe (Ind.) ....cseccccccvsees 

Instruction relating to insurance broker ‘regarding. ‘commission “held 
erroneous Esterley-Hoppin Co. vs. Burns (Minn.)............ 

Agent, though entitled to renewals for a year, could not, in a suit 
before the last quarter, recover more than three-quarters com- 
mission. Kyselka vs. Northern Assur. Co. of Michigan (Mich.). 

Agent cannot be required to return part of his commissions where in- 
surer becomes insolvent, requiring return of part of premiums. 
Johnson vs. Button, Ins. Comr., et al. (Va.) 

Where agent voluntarily advanced premiums, which were not paid 

. contrary to company’s rules, company was under no liability to 
repay such sums, and agent had no right to offset these amounts 
against money belonging to company. Schwartz vs. John Han- 
cock Mut. Life Ins, Co. (N. 

A complaint by an insurance broker for a commission, in which he 
alleged an agreement by the defendant to furnish the insurance 
to the customer procured by the broker, but no promise to pay 
the commission, but to which no objection was made, implies that 
there was a promise to pay the commission, but does not imply 
whether it was expressed or implied, so that testimony of a 
customer to pay commissions in such cases is not at variance 
with the complaint. H. T. E. Beardsley, Inc., vs. American 
Fidelity Co. (N. Y.) 

Defendant was bound to pay excess to plaintiff, insurance consisting of 
marine and industrial insurance at plants wholly outside of 
state of New York; the words “such insurance” applying only 
to insurance on property or risk located within the state, or 
against liability or hazard which might occur therein. 
ican Smelting & Refining Co. vs. Stettenheim (N.Y.) 

Agent of marine insurer to whom notice of loss was required to be 
given is not entitled to exercise on behalf of insurer an option as 
to whether a salvage company should be paid one-half of the 
salved value of the vessel or stipulated sum for salvage. Loud 
vs. Federal Ins. Co. et al. 

In absence of statute, provisions in policy that insurer shall 
bound by any action of its agents in issuing same unless stipu- 
lations be endorsed by other officers are valid. Stillmen vs. Actna 
Life Ins, Co. (U. 8S.) 

Tf defendant reciprocal insurance association was not. organized under 
statute and issued a policy when the law did not authorize it to 
do business, those acting in its name might be personally liable 
and should be sued individually. Merchants’ Reciprocal Under- 
writers of Dallas vs. First Nat. Bank of Canadian et al. (Tex.).. 
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AGENCY FOR APPLICANT OR INSURED. 


General agent who had been given a draft with which to pay for 
amount determined upon in settlement and adjustment has im- 
plied authority to deliver same ang his principal will be bound 
by delivery even though prior to same agent was instructed to 
hold up draft. Michigan Idaho Lumber Co. vs. Northern Fire 
& Marine Ins. Co. (N. D.) 

Facts known to general agent of company and to its adjuster at time 
of adjusting loss will be deemed to have been known to company. 
_ Idaho Lumber Co. vs Northern Fire & Marine Ins. 
o. (N. ) 

Agent taking applications and receiving premiums is insurer’s agent. 
Blake vs. Farmers’ Mutual Eightning Protected Fire Ins. Co. of 
Michigan, Limited (Mich.) 

Although principal in employee’s bond was special agent to solicit 
business for the company, in his application for his own bond 
as well as in his delivery of bond to his employer, he was not 
acting as agent of the bonding company, but for himself as 
principal obligor and hence neither bonding company nor em- 
ployer were chargeable with his acts of conduct in delivery of 
bond. National Surety Co. vs. Rieves (Miss.) 


IV. Insurable Interest. 


(114) In the absence of evidence that transaction was wagering contract, 
it is not necessary that beneficiary or assignee should have in- 
surable interest. Potvin vs. Prudential Ins. Co. of America 
(Mass.) 

One has an unlimited insurable interest in his own life and may make 
policy payable to whom he will. Haberfeld vs. Mayer (Pa.).... 

(115) Where the lease required lessee to surrender the premises peaceably 
on termination and provided that lessor might on default of 
rent retake possession, the lessor had, as reversioner, insurable 
interest on premises. Richmond vs. Kelsey (Mass.) 

Where mining company purchased mill and machinery of a company 
against which judgments had been rendered which were liens 
on fixtures, mining company had insurable interest in property 
and fund derived from insurance was not subject to lien of 
judgments and did not stand in their stead. Vogelstein et al. 
vs. Athletic Mining Co. et al. (Mo.) 

Where man and woman live together as husband and wife either has 
insurable interest in the life of the other irrespective of whether 
there is a valid marriage—insurable interest is not dependent 
upon who pays the premiums, but solely upon relationship of 
parties Western & Southern Life Ins. Co, vs. Webster (Ky.).. 

Policy is void unless person taking it out has insurable interest in 
life of insured. Western & Southern Life Ins. Co. vs. Webster 
(Ky.) 

Contract of insurer with stranger to insure another’s life is void as 
against public policy, and such rule applies with equal force to 
an assignment of policy. Lee vs. Equitable Life Assur. Soc. et 
al. (Mo.) 

Insurance taken out by insured himself for the benefit of one not 
having insurable interest is not void as against public policy. 
Lee vs. Equitable Life Assur. Soc. et al. (Mo.) 

Assignment to owner of machine transferred nothing. Mowles vs. 
Bostem Ins. Co, CHG)... cccccasececccctheagetesgeveveqeseeseue 

(121) Contract of insurer with stranger to insure another’s life is void as 
against public policy, and such rule applies with equal force to 
an assignment of policy. Lee vs. Equitable Life Assur. Soc. et 
al. (Mo.) 

(122) In the absence of evidence that transaction was wagering contract, 
it is not necessary that beneficiary or assignee should have in- 
— interest. Potvin vs. Prudential Ins. Co. of America 
(Mass. ) 

(123) Where woman living with man as his wife in a formal but illegal 
marriage, judgment of annulling her marriage terminated her 
insurable interest in his life. Western & Southern Life Ins. Co. 
vs. Webster (Ky) 


Vv. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 


(124) Provision of contract by which plaintiff sells defendant merchant prizes 
and voting outfit, that if their business does not exceed a certain 
amount the succeeding year it will pay their deficiency, may be 
classed as a species of commercial insurance. National Sales 
Co. vs. Manciet et al. (Ore.) 
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To constitute a valid contract, either written or oral, the parties must 
agree upon the subject-matter, the risk, the amount, the dura- 
tion and premium. Live Stock Ins. Ass’n of ee Wabash 
and Whitley Counties vs. Stickler (Ind.). 

Contracts made in another state will be treated ‘as valid. in “Arkansas if 
valid in state where made. St. Francis Box & Lumber Co. vs. 
BF. Perty & CeO. CAPE:) vccccccccs ier 

Where contract was issued by Missouri corporation and signed by its 
president and secretary at home office in Missouri, but insured 
and beneficiary were residents of Illinois, and policy was de- 
livered there, it was an Illinois contract. Lukens vs. Inter- 
national Life Ins. Co. 

s of state in which company writes policies govern contraets—pro- 
vision waiving cancellation was valid when property was not in 
Ohio, though contract was entered into in Ohio. Automobile 
Ins. Co. of Hartford, Conn., vs. Guaranty Securities Corp., et al. 
(U. 8.) 

Contracts to insure in future are valid, and specific performance thereof 
may be compelled even after a loss. Westchester Fire Ins. Co. 
vs. Robinson (Tex.) 

The evidence shows that the minds of the parties never met and 
hence no contract between them was entered into. Johnson vs. 
Mennonite Mut. Fire Ins. Co. 

Where policy issued pursuant to oral agreement did not follow agree- 
ment and it was alleged that the policy which should have been 
issued would have been subject to Laws 1911, p. 279, the insured 
cannot recover where suit was not brought within time limited 
by such law. Greenberg vs. German-American Ins. Co. (Ore.).. 

Soliciting agent without power to issue policies is the company’s agent 
in taking applications and acts which he performs and knowledge 
which he receives and acts on in connection with applications 
bind the company. Kring vs. Globe Farmers’ Town Mut Fire, 
Tornado, Cyclone and Windstorm Ins. Co 

There is no distinction between mutual and stock companies as to 
responsibility of agent’s acts. Blake vs. Farmers’ Mutual Light- 
ning Protected Fire Ins. Co. of Michigan, Limited (Mich.) 

Solicitor’s representations were not binding on insurer, and insured’s 
right must be determined by written policy, including rider. 
Knobel et al. vs. London Guarantee & Accident Co., Limited 
CN. YY.) 

Where an application for fire insurance provided no liability should 
attach until it was actually approved by home office, there 
can be no recovery where jury found application had not been 
approved. Merchants’ & Bankers’ Fire Underwriters vs. Parker 
(Tex.) 

There was an intention that the application should not be deemed to 
have been accepted until the policy had been delivered and first 
premium paid. Goldstein vs. New York Life Ins. Co. (N. Y.).. 

Insurer, on learning of changed physical condition of insured before 
policy was delivered and effective, could have refused to deliver 
policy and insured up to the time of delivery and effect of 
policy might cancel his application and refuse to contract. Gold- 
stein vs. New York Life Ins. Co. (N. Y.) 

Where assured’s application had been rejected, his silence regarding 
company’s proposal to later acceptance is not an acceptance, 
since he was under no duty to speak. Texas Life Ins. Co. et al. 
vs. Huntsman et al. (Tex.) 

Ordinarily an application does not become a binding contract until 
accepted by insurer. Live Stock Ins. Ass’n of Huntington, 
Wabash and Whitley Counties vs. Stickler (Ind.) 

Where agent representing that annual premium would be certain sum. 
whereas by-laws, by reference incorporated in policy, provided for 
assessments, fact that representation was oral and preceded de- 
livery and it was accepted and retained without objection is of no 
serious consequence. Illinois Bankers’ Life Ass’n vs. Dodson 
(Hem.) -cccves 

Insurance company can by a preliminary oral contract bind itself to 
issue or renew a policy of insurance in the future. National 
Live Stock Ins. Co. vs. Cramer 

Where plaintiff directed company’s employee to refer her fire insurance 
application to his superior, paid $3.00 premium, and he told her 
she “was covered,” and fire occurred five months later with 
nothing further done and $13.00 arrears in premiums, verbal con- 
tract afforded no protection, since a reasonable time for securing 
a written policy had expired. McQuaid vs. Aetna Ins. Co. 
(Mass. ) 

Oral contract expired where company issued policy purporting to agree 
with verbal understanding and insured retained it over five 
weeks. Mowles vs. Boston Ins. Co. 

Where insured accepted policy which was not in accordance with oral 
contract he cannot, having retained it without objection, con- 
tend that the true contract should be found in the oral agree- 
ment. Greenberg vs. German-American Ins. Co. 
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While there may be a binding contract without issuance of policy all 
essential elements must be agreed upon either expressly or by 
reasonable intendment from surrounding circumstances. Live 
Stock Ins. Ass’n of Huntington, Wabash and Whitley Counties 
vs. Stickler (Ind.) ... 

Where general agent states that he will hola a risk covered, he will 
be presumed to mean that insured is protected. Michigan Idaho 
Lumber Co vs. Northern Fire & Marine Ins. Co. (N. D.) 

Although agent violates instructions or exceeds limits stated in 
authority, he will yet bind his principals to third person if his 
acts are within the scope of authority which the principal per- 
mitted him to appear to possess. Michigan Idaho Lumber Co. 
vs Northern Fire & Marine Ins. Co. a 

Application for insurance and “binding receipt” issued, clearly stating 
that insurance would not take effect unless application was ac- 
cepted was not so misleading as to work a fraud on applicant— 
insurer conditionally accepted application at higher premium rate 
and policy had not been accepted by deceased at his death and 
there was a completed contract. State ex rel. Equitable Life 
Assur. Soc. of United States vs. Robertson et al, Judges (Mo.).. 


Provision that bond should be invalid unless signed by employee is valid 
and binding unless waived. National surety Co. vs. Rieves 
(Miss. ) 

The defense of misrepresentation was unavailing, unless at time of 
issuance or delivery of policy assured was afflicted with disease 
which caused, or contributed to cause, death. Hicks vs. Metro- 
politan Life Ins. Co. 

Fact that life policy was actually issued and marked “approved” did 
not make it a valid contract, where there had been no delivery 
and policy was issued at different premium rate than that named 
in application. State ex rel. Equitable Life Assur. Soc. of 
United States vs. Robertson et al., Judges (Mo.) 

Policy was not avoided by its stipulation against other insurance where 
there was no fraud and the insured had not taken the policy 
from the bank where it was left by the agent when the loss 
occurred. Springfield Fire & Marine Ins. Co. vs. Snowden (Ky.). 

Company was bound by acts of its agent in excess of his authority. 
Rivard vs. Continental Casualty Co. (Me.) 

Where plaintiff received policy purporting to agree with verbal under- 
standing and retained it over five weeks, a reasonable time for 
returning it expired. Mowles vs. Boston Ins. Co. (Mass.) 

Though signature of insured to application is questioned, the authen- 
ticity of answers therein which were made part of the policy 
must be treated as admitted, since no rational theory contract 
can be made that does not hold assured to know contents of in- 
strument to which he seeks to hold the other party. Maryland 
Casualty Co. vs. Eddy (U. S.) 


Under evidence on agreed statement of facts court did not err in 
rendering judgment in defendant’s favor. Williams vs. Empire 
Life Ins. Co. et al. (Ga.) 

Where policy provided that payment of full amount due should be 
condition precedent to action against insurer, no obligation was 
assumed by insurer until payment of premium was made. Bos- 
ton Forwarding & Transfer Co. vs. Contractors’ Mut. Liability 
Ins. Co. (Mass ) 

Policy providing for premiums in ‘advance, declaring cash loan value, 
providing three options on default of payment of any premium, 
is not in violation of statute relating to causes which shall not 
be included in insurance policies. Mills vs. National Life Ins. Co 
(Tenn.) ... 

Fire policy covering dwelling and furniture is valid. as to the furniture, 
insured owning it, regardless of invalidity as to dwelling. 
Shockey vs. Fidelity-Phenix Fire Ins. Co. of New York (Mo.). 

Contract was not vitiated because the purchasers conducted the house 
as a house of ill fame since the premium paid by insured as a 
consideration of contract was not connected with the use of 
such furniture. Actna Ins. Co.- vs. Heidelberg (Miss ) 

Fire policy covering dwelling and furniture is valid as to the furniture, 
insured owning it, regardless of invalidity as to dwelling. 
Shockey vs. Fidelity-Phenix Fire Ins. Co. of New York (Mo.). 

Where an accident occurs to a beneficiary after beneficiary is beyond 
the age of sixty years, and after renewal of policy without men- 
tion of the beneficiary, the company will be held liable upon the 
beneficiary clause on the ground that there is a waiver by the 
defendant of the protection which it might claim. Cook vs. 
National Fidelity & Casualty Co. (Neb.).......... 

Written application by employee which stipulated that he would reim- 
burse bonding company for any loss sustained did not constitute 
a waiver on part of company of provision that bond would be 
invalid unless signed by employee. National Surety Co. vs. 
Rieves (Miss.) 
company retained premium ‘paid by applicant on "stallion and 
informed him that his application had not been rejected, in- 
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surer did not estop to deny that contract was made, since appli- 
cant was not misled. Live Stock Ins. Ass’n of Huntington, Wa- 
bash and Whitley Counties vs. Stickler (Ind.) eas 


4143) Trustee not entitled to surrender value of policies, or, in oink of 


bankrupt’s failure to pay same, to policies saanEEee. In re 
Samuels (U. S.)........- 

Fire policy covering dwelling and furniture is valid as. to “the furniture, 
insured owning it, regardless of invalidity as to dwelling. 
Shockey vs. Fidelity-Phenix Fire Ins. Co. of New York (Mo.).. 

Written evidence of a contract may be rectified so as to conform to the 
real agreement if the mistake is mutual or there is mistake 
on one side and fraud on the other. es Fire = Marine 
Ins. Co. vs. Snowden (Ky.) 

Agent was agent of defendant and not of plaintiff; 
insurance in this case, arbitration is in no case provided for 
except as to the amount of loss, and as to that it is a condition 
precedent to suit only when the parties fail to agree as to the 
amount of loss. Mahoney vs. Minnesota Farmers’ Mut. Ins. 
Co. CiaIRM.) cccce 

Trustee has no legal right ‘to recover after death of bankrupt and per- 
formance of contract by insurance company by payment of 
amount to beneficiary without notice of any adverse claim 
thereto was proper. Frederick vs. Metropolitan Life Ins. Co. of 
New York (U. S.) 

Where defendant applied for lability insurance’ on pay roll of $25, 000 
and agent stated rate would be $125, subject to increase or rebate 
as pay roll exceeded or was less than that amount and policy 
was issued for $2,500, for which defendant paid $125, and re- 
ceived receipt, reciting that policy was for $25,000, there was 
mutual mistake warranting reformation of contract—illiteracy 
would not bar reformation. Fidelity & Casualty Co vs. Palmer 
(Conn. ) 

Reformation of contract | can be decreed, in absence of fraud, only where 
parties’ minds have met contractually and there has been merely 
a mistake. Where insurer has no knowledge, actual or con- 
structive, of use to which premises are put, and its first policy 
thereon did not insure them for such use, failure of renewal 
policy to do so is not mistake. Koch vs. Commonwealth Ins. 
Co. of New York (N. J.) 

Reformation after loss by cancellation of warranty that certain other 
company had policy on property will not be granted on ground 
of fraud or mistake, plaintiff being informed by correspondence 
that defendant required such arene Cubbage vs. Standard 
Fire Ins. Co. of Iowa (Iowa) .... 

Where vendee under executory contract. bargained and paid for policy 
which would protect his interest as vendee, but policy thought- 
lessly and by oversight of agent was written in form requiring 
absolute ownership in insured, latter was entitled to reformation 
in equity. Gregan vs. Northwestern Nat. Ins. Co. of Milwaukee, 
Wis. (Ore ) 


The agreement being beyond the powers of the agent was not binding 
upon the company so as to estop it from asserting a forfeiture. 
Barbour vs. Equitable Life Assur. =e of United States 
(N.. F) 20. 

Provision of policy. attempting to contradict or quality “right of parties 
to subject a policy loan to government of laws of State of New 
York, could be subsequently changed or modified by parties. 
New York Life Ins. Co. vs. Scheuer et al. (Ala.). 

Surety company’s agent has no implied authority, without. receiving an 
additional premium, to verbally substitute an obligation for an 
unlimited sum without conditions for a written contract in a 
limited sum based on specific conditions. Meegan vs. Illinois 
Surety Co (Mo.) 


Insurance company can by a preliminary oral contract bind itself to 
issue or renew a policy of insurance in the a en 
Live Stock Ins. Co. vs. Cramer (Ind.)...... 

Where agent of company had apparent authority t 
and do all the things necessary to transact the business and no 
restriction was brought home to applicant, company is bound by 
, Oe contract. National Live Stock Ins. Co. vs, Cramer 
(Ind.) ...... 
agreement by “agent. that he would keep insurance in “force by 
renewing policy before it expired was in legal effect executory 
contract to contract in future to renew policy which would 
require interposition of equity to give it effect and was an exe- 
cuted contract of renewal to insure in future. Westchester Fire 
Ins. Co. vs. Robinson (Tex.) 

‘Tender of renewals to plaintiff insurance company’s broker and author- 
ized agent five days before end of first year period on a three- 
year policy was full compliance by plaintiff with the agreement 
and the company’s refusal to give certificates of renewal to a 
new broker appointed by defendant insured was not a viola- 
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tion or repudiation of the agreement. Fidelity & ee of 
Maryland vs. J. G McCrory Co. 


4B) CONSTRUCTION AND OPERATION 
4146) Policy is construed in favor of insured. LanEere vs. Boston Ins. Co. 
(Pa.) eoccccce 

Doubt and uncertainty must be “resolved in favor. of assured. Lyons 
vs. Grand Lodge K. P. of North Carolina (N. Cevveceseceaees 

Contracts are to be construed most strongly against insurer. General 
Accident, Fire & Life Assur. Corp., Ltd., vs. Murray (Va.)...... 

Any doubtful meaning must be construed in favor of insured. Collins 
vs United States Casualty Co (N. . cannes 

That interpretation most favorable to insured will be. adopted Schmohl 
vs. Travelers’ Ins. Co. (Mo.). vee 

Insurance policies are to be construed in accordance with ‘principles 
of law applicable to contracts, and not wills. Burnett et al. vs. 
Mutual Life Ins. Co. of New York et al. (Ind.).........eeeeees 

Any ambiguity in cancellation clause will be resolved in favor of in- 
sured. Hartford Fire Ins. Co. vs. Stephens (Ariz.) 

If a policy will fairly admit of two constructions, the one should be 
adopted which will indemnify the insured. Fireman’s Fund Ins. 
Co, vs. Globe Nav. Co. et al. The Nottingham (U. S.) ° 

‘Where policy was written by insurer’s local agent without formal or 
written application, and by special arrangement was kept in his 
office and was not seen by insured until after loss, contract was 
not to be construed with that strictness obtaining where par- 
ties have like opportunity to be advised as to its provisions. 
Continental Ins. Co. vs. Bair et al. (Ind.). 

Policy is a contract between insurer and insured ‘and ‘neither party 
can make a new contract for the other without his knowledge 
or consent. Stephenson vs. Germania Fire Ins. Co. (Neb.) 

Contract of insurance is to be construed by same rules as other con- 
tracts, aside from the phrases of equitable jurisdiction and a 
waiver, strict construction against the writer and abhorrence 
of forfeiture. State ex rel. American Fire Ins. Co. vs. Ellison 
et al., Judges (Mo.) eocede 

Insurance contracts should be literally construed. Home Benefit Ass’r 
of Angelina County vs. Jordan (Tex.) 

Ambiguous contracts are strictly considered against insurer. 

Liability Co. vs. Bowman (Ind.) 

Only when the terms of the contract are ambiguous and doubtful is 
it that the doubt is to be resolved in favor of the insurer. 
American Life & Accident Ins. Co. vs. Nirdlinger (Miss.) 

If general language does not apply or becomes inoperative, it will be 
ignored in determining liability of parties. Pennsylvania Co. 
for Insurances on Lives and Granting Annuities et al. vs. Cen- 
tral Trust & Savings Co. (Pa.) 

Where contract is capable of two constructions, that interpretation 
which is most favorable to insured must be placed upon it. 
State Mut. Life Ins. Co. et al vs. Forrest (Ga.) 

Rules applicable to interpretation and enforcement of policies are those 
which govern contracts. Tyler vs. Treasurer and Receiver Gen- 
eral.—Parker vs. Same.—Attorney General ex rel.—Burrill vs 
Pierce (Mass.) 

Provisions for limitation or avoiding liability “are construed " strictly 
against insurer. Palatine Ins. Co. vs. Whitfield (Fla.). . 728, 

Where policy is so drawn as to be fairly susceptible of two “construc- 
tions courts will adopt that which is most favorable to insured. 
German Baptist Tri-County Mut. Protective Ass’n of Cass, 
Miami and Howard Counties vs Conner (Ind.). 

Ambiguous terms in policy will be construed most strongly against in- 
surer. Pacific Coast Casualty Co vs. General Bonding & Cas- 
ualty Ins. Co. (U. 8.) 

Insurance contracts should be given liberal, sensible, practical construc- 
tion, since they are prepared by companies and must be accepted 
by insured in the form written. General Accident, Fire & Life 
Assur. Corp., Ltd., vs Louisville Home Telephone Co. 

Where subcontractor, as collateral to issuance of bond, agreed to assign 
real estate “in event of claim under bond, and only for an 
amount equal to legal liability,”” the word ‘claim’? meant one re- 
duced to certainty by judgment, and not the mere assertion of a 
claim. Maryland Casualty Co. vs. Hanlon (N. J.) sane 


4147) Policy loan agreement was a separate distinct contract from that 
evidenced by the policy, and by the express declaration of the 
parties, was governed by the laws of New York. New York 
Life Ins. Co. vs. Scheuer et al. oe 

(149) If there be any inconsistency between a “written provision of policy 
and printed portions thereof, written language must prevail. 
Fireman’s Fund Ins. Co. vs. Globe Nav. Co. et al. The Notting- 
ham. (U. 8.) ‘ 

4160) Provision on margin of policy ‘concerning constructive and total loss 
and general average and salvage charges construed and held not 
inconsistent with or to abrogate clause of the policy providing 
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against abandonment. Fireman’s Fund Ins. Co. vs. Globe Nav. 
Co. et al. The Nottingham (U .S.) 

When an authorized agent attached to policy, or, without physical an- 
nexation, by his representations or assurances makes a paper by 
whatever name called, part of contract, and on the faith of state- 
ment in this paper assured is induced to accept contract, paper 
becomes part of contract and company is bound by its stipula- 
tions; if there is reasonable doubt as to the meaning of the 
contract, that construction should be adopted that will carry out 
the understanding of the insured at the time he accepted it, 
if it is fairly made to appear that his understanding was pro- 
duced by and based on representation and assurance in writing 
made to him by the company before or at time contract was ex- 
ecuted. T. T. Forman, et al. vs. Mutual Life Insurance Co. (Ky.). 

Statute governing business of foreign companies is as much a part of 
life policy as if language of statutes had been inserted in policy 
as part of agreement. McKinney et al. vs Fidelity Mut. Life 
Ins Co. (Mo.) 

When policy of insurance was issued, provisions of policy must be con- 
strued as if section had been incorporated therein. Camden 
Wholesale Grocery vs. National Fire Ins. Co. of Hartford, Conn. 
et al. (S. C.) 

Where insured claimed no knowledge of a rider attached to his credit 
policy limiting liabilty as to outstanding accounts, but was 
legally chargeable with knowledge of its conditions, there is no 
room for application of theory of practical construction by par- 
ties’ acts. Knobel et al. vs. London Guarantee & Accident Co., 
Ltd. (N. Y.) 

Request and assent to writing a certain amount of insurance consti- 
tuting the entire contract could not be presumed that insured 
contemplated that policy, when prepared, should contain any- 
thing other than terms agreed upon. Springfield Fire & Marine 
ee, CG. S| TN. GU eds 6.6 0.6 cn. 6c cse6 cbs teehee nes cnibeecesciies 

In policy otherwise indicating a complete building in process of altera- 
tion the words “permission granted to complete” referred to com- 
pletion of alteration and not to completion of building in the 
course of construction. Smith vs. Caledonian Ins. Co. of Scot- 
land (Mo.) 

It was the intention of the parties that material when assembled on 
the premises for the purpose and intention of being incorporated 
into the building, should be treated as part of the realty if 
burned while so assembled. Smith vs. Caledonian Ins. Co. of 
Scotland (Mo.) 

In view of the definite statement that the specific amount was to be 
$3,500, that was the specific sum. Smith vs. Caledonian Ins, 
i, ee ED 6 5.0. 06.6. 6:0 00 Re beahen soe Oho Suan sscaccdnoe bas 

Under contract of insurance, property expressly described as household 
furniture, the various articles which have been severed from the 
insured’s stock and thereafter sold by the insured directly to 
the purchaser to whom he had sold the rest of the furniture, 
after retaking it under his reserved title, as to which no endorse- 
ment was made on the policy as to expressly include them, were 
not covered by the policy. Actna Ins. Co vs Heidelberg (Miss.). 

Statute providing policy must contain entire agreement does not apply 
to fraternal society. Hoff vs Hoff (N Y) 

There was an intention that the application should not be deemed to 
have been accepted until the policy had been delivered and first 
premium paid. Goldstein vs. New York Life Ins. Co. (N. Y.).. 

Where beneficiary clause applies to one person only over eighteen and 
under sixty years of age other than the assured, it will be held 
that the clause may cover person named in policy as such 
beneficiary, even after the expiration of the age limitation of 
sixty years. Cook vs. National Fidelity & Casualty Co. (Neb.). 

Oral contract to “cover,’’ means insurance for reasonable time under 
all circumstnces. Mowles vs. Boston Ins. Co. 

(179%) Provision in loan agreement that upon default loan, if unpaid, may 
be foreclosed satisfying indebtedness, the balance, if any, to be 
applied on extended insurance, is a reasonable means of settle- 
ment and not contrary to public policy. McCall vs. International 
Life Ins. Co. (Mo.) 

Since the policy makes no provision, in case of loan, the amount of 
interest to be charged is controlled by the rules of law applicable 
to written obligations to pay in general. State Mut. Life Ins. 
Co. et al. vs. Forrest (Ga.) 


VI. Premiums, Dues and Assessments. 


(182) A mere building superintendent not ordering on owner’s indemnity 
policy nor in any way giving his consent to become a party to 
contract is not liable for premium thereon. Standard Acc. Ins, 
Co. of Detroit, Mich., vs. Fische! et al. 
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Agent soliciting and obtaining applications, collecting premiums, etc., 
has implied authority to bind insurer as to amount of annual 
premium. Illinois Bankers’ Life Ass’n vs. Dodsen (Tex.).... 

Under a term policy for five years, whereby the whole premium. was 
earned unless policy was canceled in accordance with its pro- 
visions, insured was not entitled to reduction of his premium 
note because of his own failure to comply with the contract. 
Continental Ins. Co. of New York vs. Phipps (Mo.).............. 

Purchase by agent of drinks for a party he is soliciting is not viola- 
tion of Anti-Rebate Law; failure of agent to exact interest upon 
notes given by applicants for first year’s premium for short time 
necessarily consumed in consummating insurance is not violation 
of Anti-Rebate Law. Northern Assur. Co. vs. Meyer—Same vs. 
Kraenzlein (Mich.) 

As the language of a policy is to be construed most strongly against 
insurer and there were two possible interpretations, date of pay- 
ment of first premium will be deemed as marking the date on 
which policy became effective and premiums became due, to 
—, forfeiture. a Ins. Co. of America vs. Stewart 
(U ) 

Held not to allow thirty days of. grace after maturity of note executed 
by insured for premium due at date thereof, where policy pro- 
vides for forfeiture on nonpayment of note. Kansas City Life 
Ins. Co. vs. Leedy (Okla.) 

Applicants who gave notes for first year’s premium took no active 
steps to rescind, left their claim that they did not knowingly 
sign the notes resting in parol, and retained policies and re- 
ceipts and in a position where they or their beneficiaries could 
enforce payment of the policies, should loss occur, estopped 
themselves from claiming that notes were obtained by false rep- 
resentations. Northern Assur. Co. vs. Meyer—Same vs. Kraenz- 
lein (Mich.) 

Where fire policy was issued for an indivisible period of five years 
for certain indivisible premium, $15 cash and a premium note 
for $60, the note was as much a part of the consideration as 
the cash so that it could not be claimed that there was no con- 
sideration for the note. Continental Ins. Co. of New York vs. 
Phipps (Mo.) 

Where a member of mutual fire insurance company returned policy 
for cancellation, she at once became liable to pay her ratable 
share of losses and expenses incurred between last assessment 
and cancellation of policy. Patrons’ Mut. Fire Ins. Co. of 
Below, EAGaeee, We... FIGOOe - Cored 66s caste ccvecéescveccncvace 

Where insured failed to receive postal card notifying him of assess- 
ment, such failure excused insured’s failure to pay assessment 
and his beneficiary could recover. Home Benefit Ass’n of 
Angelina County vs. Jordan (Tex.) 

Holder of fire policy who makes payment for vacancy permit is not 
entitled to recover amount so paid, though policy was issued 
before passage of the statute. Williams vs. Boston Ins. 
(Minn. ) 

Where insured disappeared and beneficiary continued paying premiums 
until expiration of seven years she could recover premiums so 
paid and interest from dates of payment respectively, if it was 
found that he died on date of disappearance. Equitable Life 
Assur. Soc. vs. Brame (Miss.) 

In case of suicide, return or tender of any portion of premium paid for 
year is not a prerequisite to defense on ground of suicide. 
4£tna Life Ins. Co. of Hartford, Conn, vs. Doerr (Ind.) 


Assignment or Other Transfer of Policy. 


Where loss has occurred insured may, judgment covered by policy hav- 
ing been rendered, assign policy in consideration of assignee sat- 
isfying the judgment, and assignee may recover against insurer. 
Pacific se Casualty Co. vs. General Bonding & Casualty Ins. 


Co. (U. 8.) 

Where plaintift insured his life but lapsed policy with a surrender 
value and sold and assigned it to a third party who had com- 
pany endorse its liability thereon was entitled to proceeds of 
policy. Lee vs. Equitable Life Assur. Soc. et al. (Mo.) 

Owner of policy who has parted with title to premises cannot assign 
policy without the knowledge and consent of insurance com- 
pany. Stephenson vs. Germania Fire Ins. Co. (Neb.).......... 

Provision in liability policy that assignments are void unless con- 
sented to by insurer, held to apply only to assignments during 
lifetime of policy, and not to affect validity of assignment made 
after liability had accrued. McBride vs. Attna Life Ins. Cs 
(Ark.) ee 

Where company consented to assignments. effect was that of new 
contracts issued to buyer. Wilms vs, New Hampshire I'ire Ins. 
Co. (Mich.) 
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In absence of fraud or mistake where adjuster came to an agreement as 
to amount of loss and which was arrived at and adopted by 
insured in presenting his proofs, insured and insurer were con- 
cluded by agreement. Wilms vs. New Hampshire Fire Ins. Co. 
(Mich.) 761 
Where insurer had notice of purchasers’ “right in policy it should have 
notified trustees or purchasers of its refusal to carry policy in 
favor of purchasers. Bealmer et al. vs. Hartford Ins. Co. (Mo) 770 
Unqualified oral assignment, accompanied by delivery of policies under 
agreement that assignees would pay premiums and have benefit 
of policies, was sufficient, in the absence of a prohibition of such 
assignment. Potvin vs. Prudential Ins. Co. of America (Mass.). 
Authorization of payment to mortgage is a conditional assignment 
of interest. Continental Ins. Co. vs. Bair et al. (Ind.) 
Fact that no actual writing was made transferring policy to purchasers 
does not affect actual agreement transferring it Bealmer et 
al. vs. Hartford Fire Ins. Co. (Mo.)... 


One to whom an insured assigned the policy, possession of which he 
had secured by fraud from another, in payment for a pre- 
existing debt, is not a bona fide purchaser agent whom the 
equity of the prior assignee would be cut off. New ay 
Nat. Bank et al. vs. Brown et al. (Ind.) 

Additional premium was a valid charge against assignee, claiming | a 
paid-up policy provided for in substandard policy. Silverman 
vs. Pittsburgh Life & Trust Co. (N. Y.) 


If, when sale of insurance policy was effected on sale of house, vendor 
by her agent stated that unexpired term extended for four and 
one-half years, and accepted payment on that basis, the pur- 
chaser might rely upon statement as forming integral part of 
contract of purchase, where policy was in vendor’s possession. 
Napier vs. Strong (Ga) 583 


Cancellation, Surrender, Abandonment, or Rescission of Policy. 


Where contract had become effective between the parties, neither 
could cancel or terminate it without the other’s consent except 
upon strict compliance with the conditions. Continental Ins. 
Co. of New York vs. Phipps (Mo.) 


Agency to procure insurance does not imply continuance of such agency 
after policy has been delivered to insured for the purpose of 
canceling it or refusing notice of cancellation. Pauley vs. Sun 
Ins. Office (W. Va.). ove coos cocvenes 

Five day cancellation stipulation is for benefit of insured and may "be 
waived. Allemania Fire Ins. Co. vs. Zweng (Ark.)......... 

Instruction by company to agency to cancel policy and action of agency 
on day before fire in cancelling contract and substituting there- 
for a policy in another company, knowledge of which is not ac- 
quired by or communicated to insured until after fire, are inef- 
fectual to discharge original contract. Lusk vs. American Cent. 
Ins. Co. (W. V.) 

Provision that broken condition avoids policy requires prompt notice 
of insurer’s election to declare forfeiture together with return of 
unearned premiums. Caledonian Ins. Co. vs. Indiana Reduction 
Co. (Ind.) 

Where insured signed cancellation of ‘policy he waived a provision al- 
lowing five days’ notice. Globe Fire Ins. Co. vs. Limburger et 
al. (Tex ) 

Return or tender of unearned premium was a prerequisite to cancella- 
tion of policy. Hartford Fire Ins. Co. vs. Stephens (Ariz.).... 204 

Provision that broken condition avoids policy requires prompt notice 
of insurer’s election to declare forfeiture together with return of 
unearned premiums. Caledonian Ins. Co. vs. Indiana Reduction 
Co. (Ind.) 792 


Where monred gave notice of candetation but did not surrender policies, 
and company did not acknowledge receipt of notice, or offer 
to return unearned premium, before building was burned, policies 
were still in force. Gately-Haire Co., Inc., vs. Niagara Fire 
Ins. Co. (N. 

Where owner constitutes agent his agent to keep property insured, 
with power to select insurers, agent may cancel policy without 
notice to insured and substitute therefor a policy in another 
company. Allemania Fire Ins. Co. vs. Zweng (Ark.) 468 

Where insurer wished to terminate liability and called in policy which 
insured voluntarily brought in and surrendered, it was in fact 
canceled and not surrendered. Wells vs. Great Eastern Casualty- 
Co. (&. 2.) .. ae 

Whether insured canceled policy is not dependent upon insurer's ‘agent 
cancelling premium charge where insured trusted such agent 
who also handled his real estate business. Globe Fire Ins. Co. 
vs. Limburger et al. (Tex.)... 
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Where plaintiff insurance company refused to pay claims under one of 
policies in question stating that policy had not been rewritten 
and was not in force, its denial was a consent to its cancellation 
and barred an action for premiums, which necessarily proceeds 
on theory that premiums are due, because policies are still in 
ge Fidelity & Deposit Co. of Maryland vs. J. G. McCrory 
Co. ¢ 8) 
insured did not understand he was signing a cancellation and 
did not know insurer’s agent had been instructed to obtain such 
cancellation is insufficient to invalidate cancellation. Globe Fire 
Ins. Co. vs. Limburger et al. 

Evidence that insured did not know what he was signing is insufficient 
to justify setting aside his written cancellation because of fraud. 
Globe Fire Ins. Co vs. Limburger et al. (Tex.) eee 

Where policy differed from oral representations of insurer’s agent, but 
insured retained it without objection from spring till fall, it was 
too late to refuse it on the ground of such misrepresentation. 
Continental Ins. Co. of New York vs. Phipps (Mo.) 

Provision in endowment policy was contrary to statute relating 
forfeiture and therefore void. Peak vs. Mutual Benefit Life Ins. 
Co. (Ky.) eoecccccessecscccececceses ecccccceces 

Insured did not elect, as he might have done, under div idends clause 
of policy, sincey had he made such election to add surplus to face 
of policy, and postpone payment of total until his death, his an- 
nuity would have been a different amount. Fuchs vs. Mutual Life 
Ins. Co. of New York et al. (N. Y.) 

Insured, after return of his check, did not abandon his rights under 
policy; for, having once asserted them, he was not bound to 
reassert them. Aiken vs. Atlantic Life Ins. Co. (N. C.) 

Proof of fraud alone is not sufficient to require cancellation of policy 
issued by mutual hail company. If policy was voidable for fraud 
application for membership could rescind and was not bound by 
conditions of policy as to manner of cancellation or payment 
of assessments made. Mohler vs. Guarantee Hail Ass’n et 
al. (Iowa) 

(249) Where suit was begun on May 7, 1913, after demand for cancellation 
in June, 1911, plaintiff was not guilty of laches, nor estopped 
from claiming fraud. Mohler vs Guarantee Hail Ass’n et al. 
(Iowa) er - 586 


Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 
GROUNDS IN GENERAL 


Provisions of statute do not apply to case where insurance company 
has never entered into contractual relations with the persons 
claiming under the policy. Stephenson vs. Germania Fire Ins, 
Co. (Neb.) 

Materiality of false representations in form of written arswers is 
not open to dispute Mutual Life Ins. Co. vs. Leaksville Woolen 
Mills (N. C.) we 

Misrepresentation of material. fact vitiates policy, whether or 
knowingly made. Rakov vs. Bankers’ Life Ins. Co. of New 
York (N. Y.) 

Representation will not avoid a policy if it is substantially true and 
made in good faith. Murphy vs. National Travelers’ Benefit 
Ass’n (lowa) 

It is the purpose of the statute to prevent loss of indemnity on mis- 
representations or warranties not fraudulent or material, either 
in application or proof of loss, and to defeat recovery the false 
statements must be shown to have been material or fraudulent. 
Kentucky Live Stock Ins. Co. vs. McWilliams (Ky.) 

Where insured before delivery of policy was compelled to undergo 
operation for cancer of stomach and who thereafter received 
policy without informing insurer as to changed condition of 
health, he was guilty of fraudulent concealment. Goldstein vs. 
New York Life Ins. Co. (N. Y.) 

Use of word “warrant” in application of policy is not conclusive. as “to 
whether statements of applicant therein will be considered as 
warranties or representations and they will be considered as 
representations if possible under any reasonable theory. Teeple 
vs. Fraternal Bankers’ Reserve Society (lowa) 

Applicant’s statement that his application was based on representations 
of fact which he certified to be true and material to the risk, 
and that he had a total income of at least $750 annually, was 
not a warranty, but a _ representation. Murphy vs. National 
Travelers’ Benefit Ass’n (Iowa) 

Provision that all statements should be deemed to be representations 
and not warranties abrogates earlier clause in policy declaring 
that any breach of warranty should invalidate all claims under 
policy and renders it incumbent upon insurer to show its ma- 
teriality. Stillman vs. A¢tna Life Ins. Co. 
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Warranty must be true in fact, and, although not fraudulently made 
and not material to risk, nevertheless, if it is shown to have been 
false in fact, the contract will be avoided. ne vs. National 
Travelers’ Benefit Ass’n (Iowa). " 
agreement under mortgage clause. of fire policy ‘was ‘merely that 
any loss should be payable to mortgagee the mortgagee could 
claim payment only pursuant to terms of policy. Young Men’s 
Lyceum of Tarrytown vs. National Ben Franklin Fire Ins. Co. 
of Pittsburgh, Pa. 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Where plaintiff’s employer purchased car and delivered it to plaintiff, 
title remaining in employer until paid for, it was new and not 
second-hand. Rabinowitz vs. Vulcan Ins. Co 

No different rule should be applied as to misrepresentations of the 
price paid for live stock and misrepresentations as to value of 
any other property insured. Kentucky Live Stock Ins. Co. vs. 
McWilliams (Ky.) encene 

Existence of vendor’s lien does not constitute a breach of warranty as 
to sole and unconditional pesepepeene viar~sitend vs. Sun. Ins Office 
CW. VM.) cccccoces coopers ocececs . 

Where holder of policy has insurable ‘interest. and a substantial owner 
so that entire loss falls on him, provision as to unconditional 
ownership is satisfied though insured may not have a perfect 
legal title. Livingstone vs. Boston Ins. Co (Pa).........+.. 

Where insurance is severable, violation of policy’s warranty as to title 
of real estate will not defeat recovery of personal property. 
Turner vs. Home Ins Co. (Mo) os 

Policy providing for sole and unconditional ownership was not voided 
by fact that assured was tenant by the entirety with his wife 
where he bought and paid for property with his own money, 
directing the deed to be made to himself and being ignorant 
and scarcely able to read, supposed it to be so made until after 
the fire Turner vs. Home Ins Co (Mo.). 

Where there was no concealment or misrepresentation at time “of ‘issu- 
ance of fire policy as to any facts about title, policy could not 
have been avoided by insurer. Case vs. Meany (Wis.) 

Under policy conditioned to be void if interest was other than uncon- 
ditional ownership no recovery could be had if at time of issuing 
policy title stood in the state under tax sale, though sale was 
subject to redemption. Perrin et al. vs. Stuyvesant Ins. Co. (La.) 

Where policy providing if subject of insurance be personal property 
policy would be void if property be or become incumbered by 
chattel mortgage was issued on personal property incumbered 
by chattel mortgage, but it is not alleged that application was 
fraudulent, policy was valid. Camden Wholesale Grocery vs. Na- 
tional Fire Ins. Co of Hartford, Conn., et al. 

Bond insuring fidelity of treasurer of savings bank and each renewal 
certificate constituted entire contract between insurer and bank 
and contained warranties and covenants required of bank so that 
where original bond warranted truth of warranty statements, the 
statements in renewals would be given that construction. Home 
Sav. Bank of Columbus vs. Massachusetts Bonding & Ins. Co.— 
Massachusetts Bonding & Ins. Co. vs. Home Sav. Bank of Co- 
lumbus (Ga). 

Where policy expressly stipulated that property was located not over 
500 feet from a public hydrant, i¢ was a fact and condition 
affecting the risk. Young Men’s Lyceum of Tarrytown vs. 
National Ben Franklin Fire Ins. Co. of Pittsburgh, Pa. (N. Y.). 


Under code, where policy providing it would be void if insured then 
had or should thereafter procure other insurance, whether valid 
or not, on property covered by policy, was issued upon property 
already insured, and it is not alleged that there was fraud in 
making application or that statement in application was denied 
within sixty days, policy was valid and court erred in granting 
nonsuit based upon that fact. Camden Wholesale Grocery vs. 
National Fire Ins Co. of Hartford, Conn. et al. (S. C.). aslee 

Provision for avoidance if there be other insurance is condition “which, 
though existing at time of loss, did not contribute thereto and 
so does not avoid liability. Ramat et ux. vs. California Ins. Co. 
of San Francisco (Wash.) 

Where it was not contended that policies were avoided by carrying 
other insurance, but only because schedule of warranties did not 
show that such other insurance was carried, representations as 
to gig other insurance are immaterial. Stillman vs. Actna 
Life Ins. Co. (Iowa) 


MATTERS RELATING TO PERSON INSURED. 


Insurer cannot cancel policy against objections of insured, there being 
no provision in policy authorizing it. Mutual Life Ins. Co. of 
N. Y. vs. Buford (Okla.)............. 


(22) 


eee ee ee ee) 


34 





Topical Index. 


(291) Condition impairing insured’s health, not shown to be known to him, 
— ne _— the policy. Stanyan vs. Security Mut. Life Ins. 
eo (Vt. . 

Under statute, misrepresentations will not avoid policy unless intent 
to deceive is found as fact. Brigham vs. Mutual Life Ins. Co. 
of New York (Wash.) 

Where applicant’s disease was of such latent character that its presence 
was not discovered by insurer’s physician, the applicant’s answers 
were not fraudulent Feinberg vs. New York Life Ins. Co. (Pa.) 

(292) Three checks on reinstatement blank on the line making inquiry con- 
cerning consulting of physician were not equivalent to statement 
that insured had received no services from physician, but was 
rather refusal to answer. Stanyan vs. Security Mut. Life Ins. 
Co. (Vt.) 

(300) Misstatement as to previous policy canceled was material and intentional 
and prevents recovery on policy. Maryland Casualty Co. vs. 
Eddy (U. 8S.) 

(301) It would not have been a misrepresentation to state that no policy had 
been canceled where one had been voluntarily surrendered. 
Wells vs. Great Eastern Casualty Co. (R. I 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


(302) Statute to prevent companies from avoiding liability on technical 
grounds is constitutional, the word “technical” being synonymous 
with immaterial. Actna Ins. Co vs Waco (Tex.) 

Statute relating to reserve after three premiums shall have been paid 
is constitutional. Dodge vs. New York Life Ins. Co. (Mo.) 

Act in relation to notice is prospective in its operation and does not 
affect forfeiture or cancellation of policy issued before the act 
took effect. Priest vs. Bankers’ Life Ass’n of Des Moines, Iowa 
(Kan.) 

Policy is a contract between insurer and insured and neither party 
can make a new contract for the other without his knowledge 
or consent. Stephenson vs. Germania Fire Ins. Co. (Neb.) 

Under policy of insurance providing that policy shall be void when- 
ever insured shall leave service of company, except by cause 
of death, the word “leave” should be construed to mean “volun- 
tary leave.’”’ Gardner vs. Metropolitan Life Ins. Co, (Mass.).. 

Assured was entitled to a month’s notice before forfeiture can be de- 
clared for default in payment of interest either upon loan by 
note of by assignment of policy. Mills vs. National Life Ins. 
Co. (Tenn ) 

Notice given before time has expired within which payment may 
rightfully be made that forfeiture will be enforced does not 
satisfy requirement of statute. Priest vs. Bankers’ Life Ass’n 
of Des Moines, Iowa (Kan.) 

Statute was not complied with by notifying insured, and not assignee, 
when insurer knew of assignment and where premium was paid 
within the year, policy was not forfeited. Davis vs. North- 
westers Blut, Rabe TOM GO Gs Tabs ccdsecascwnncéiservccceceseenés 

Where company intends to insist on forfeiture it should so inform the 
insured after it ascertains facts. Palatine Ins. Co. vs. Whitfield 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Going into dry dock in Hong Kong with part of cargo on board which 
had been transshipped to her under through bills of lading be- 
ing customary and not a deviation did not affect right of char- 
terer to recover on policy insuring its freight. The Indrapura 
(Ore.) 

In determining whether premises become vacant so as to avoid policy, 
consideration is given to character and use to which they are 
being put—‘unoccupied” or “‘vacant’” may be synonymous. Covey 
vs. National Union Fire Ins. Co. of Pittsburgh (Cal.) 

Policy submitted to, but not accepted by, plaintiff contained thirty-day 
vacancy clause. Findings indicate that this clause was violated 
by leaving the property vacant more than thirty days. Johnson 
vs. Mennonite Mut. Fire Ins. Co. (Kan.) 

Provision that gasoline should not be kept or allowed on premises 
means permanent keeping or using. Home Ins. Co. of N. Y. vs. 
Bridges (Ky.) 

It is not true as a general proposition that the keeping and using 
of dyestuffs in which benzine was an ingredient was tantamont 
to keeping benzine on premises in violation of fire policy; where 
it is shown that its use is necessary in the prosecution of business, 
the business being made reasonably clear in written portion of 
policy, it will be deemed legitimate part of stock insured and 
its use will not avoid recovery. Ertischek vs. New Hampshire 
Fire Ins. Co. of Manchester (N. Y.) 
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(328) Policy does not become void until sale and transfer is completed 
Bartemeier et al. vs. Central Nat. Fire Ins. Co. (Iowa)........ 

Mere fact that plaintiff in notifying insured’s agent of transfer in 
title from husband to self failed to tell him that their marital 
relations were hostile and that divorce and alimony proceedings 
were pending is not a fraudulent concealment of facts material 
to the risk. Continental Ins. Co. vs. Bradley (Ky.) 

Unconditional ownership provision is breached by contract 
where vendee is placed in possession; forfeiture could not be 
avoided on the ground that the premises were plaintiff’s home- 
stead and that the contract of sale was void because not joined 
in by insured’s wife, where the evidence shows such homestead 
to have been abandoned prior to execution of contract. Card- 
well vs. Virginia State Ins. Co. et al. (Ala.). 

Mortgagee’s release of two of the properties from “the lien of “his 
mortgage did not render policy void, but reduced insurer’s lia- 
bility if they had any value over and above the mortgage. 
Pennsylvania Co. for Insurances on Lives and Granting Annuities 
et al. vs. Central Trust & Savings Co. (Pa.) osese 

Pledging by mortgagee of secured notes does not bar recovery “by him 
on fire policy on mortgaged property having clause in his favor. 
Mechanics’ & Traders’ Ins. Co. vs Boyce (Miss.) 

Provision against mortgage relates to liens voluntarily placed on 
property by insured and does not apply to judgments obtained 
against him or other liens created by law. Continental Ins. Co. 
vs. Bair et al. 

Trust deed was one of real estate covering only fixtures which ‘were 
part of the real estate conveyed, and not a “chattel mortgage” 
within the meaning of the statute. Stocker et al. vs. a 
Fire & Marine Ins. Co. (Wis.) 060-8008 

Although principal on fidelity bond against “his defaications ‘as em- 
ployee was during part of year covered thereby compensated 
on net profit basis surety company was liable for his dishonesty, 
for he did not cease to be an employee because of the change 
in the method of fixing a portion of compensation. Adams Co. 
WO. Weeblt (DB. Dido ccccccccccvccccccvcetece 

Where the application stated that monthly examinations ‘would be made 
and cash securities, etc., counted, the term ‘cash securities’? must 
be treated as meaning bonds or negotiable instruments easily con- 
vertible into money and not a bank deposit; the word ‘‘cash” 
usually meaning money on hand, and the term “security” usually 
being interpreted as something given or deposited to guarantee 
payment of debt or performance of condition. ‘Valuable securi- 
ties’ included merchandise on hand, and employer’s failure to 
compare same with vouchers showing on what authority par- 
ticular payments of money had been made, was a failure to 
comply with the warranties in application. Bissinger & Co. vs. 
Massachusetts Bonding & Ins. Co. (Ore.) 

(332%) Clause providing that assured should not assume any liability, set- 
tle any claim, etc., does not prevent insured from settling any 
claim at its own cost, and therefore settlement by assured of its 
liability in excess of amount of policy does not discharge insurer’s 
liability on policy. General Accident, Fire & Life Assur. Corp., 
Ltd., vs. Louisville Home Telephone Co. (Ky ) os 


(886) Production of set of books showing inventory and itemized account, 
etc., was sufficient compliance with iron safe clause. Pauley 
vs. Sun Ins. Office (W. Va.) 

Insured’s failure to have inventory and books at time of fire, which 
occurred thirty days after insurance, did not necessarily prevent 
recovery. Polizzi vs. Commercial Fire Ins. Co. (Pa.) 

Assured’s failure to place his books in a secure place avoided policy, 
since at time store was burned it was not ‘Actually open for 
business."”” Merchants’ & Bankers’ Fire Underwriters vs. Foster 
(Tex. ) 

Failure to keep inventory and books in fireproof safe at night whereby 
they are destroyed by fire will ordinarily bar recovery. Crandon 
et al. vs. Home Ins. Co. (Kan.) 

Removal of considerable portion of stock will render policy void. Gov- 
ernale vs. Interstate Fire Ins. Co. of Birmingham, Ala. (La)... 

It is not a violation of iron safe clause for insured not to keep books ° 
and last inventory in fireproof safe so long as he is able to 
produce them when demanded. Palatine Ins. Co. vs. Whitfield 
(Fla.) 

On facts stated the method of keeping account of stock was sufficient 
compliance with the terms of a burglary policy. Horwitz et al. 
vs. United States Fidelity & Guaranty Co. (Wash.) 

Provision voiding policy for additional insurance was not nullified by a 
concurrent clause which did not provide for forfeiture for its 
violation since both clauses should be construed oe A@tna 
Ins. Co. vs. Waco Co. (Tex.)........- 

Original policy was void because of clause “concerning. additional in- 
surance unless waived by company. Kring vs. Globe Farmers’ 
Town Mut. Fire, Tornado, Cyclone, and Windstorm Ins. Co. (Mo.) 
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Clause forbidding concurrent insurance in excess of amount allowed 
is a promissory warranty, breach of which will void policy. 
Mechanis’ & Traders’ Ins. Co. vs. Dalton (Tex.)..........e00% 

As overinsurance by concurrent policies tends to cause carelessness 
and fraud, the addition of the rider to the policy did not abrogate 
the provision that concurrent insurance should avoid it, the 
rider itself recognizing that provision. Home Ins. Co. of New 
York vs. Williams (U. S.). 

Where policy provided it would be Void if insured procured additional 
insurance, action of insured in thereafter procuring additional 
insurance worked a forfeiture. Camden Wholesale Grocery vs. 
National Fire Ins. Co of Hartford, Conn., et al. (S. 


MATTERS RELATING TO PERSONS INSURED. 


Condition requiring notice of additional insurance is not complied with 
by notice of mere intention to take out other insurance in future. 
Anderson vs. Interstate Business Men’s Accident Ass’n of Des 
Moines, Iowa (S. D.)....... eeeee 

Provision as to unconditional ownership and waiver ‘ts. reasonable and 
valid and the insured is bound to take notice thereto. Morgan 
vs. American Cent. Ins. Co. (W. 


ASSIGNMENT OF POLICY. 


Policy is rendered void if transfer is made before loss without written 
consent of company. Morgan vs. American Cent. Ins. Co. (W. Va.) 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


Forfeiture clause for nonpayment of “any premium” where application 
being part of contract provided that insurance should not take 
effect “unless and until’ first payment was made, applied to 
initial premium—circumstances indicating waiver of forfeiture 
will be liberally construed—fact that nonpayment of notes would 
avoid policy having been called to assured’s attention, and 
forfeiture not having been waived, no recovery could be sus- 
tained by beneficiary. Norris vs. New England Mut. Life Ins. 
Co. (Ala.) 

Where policy and premium note provided that contract should be null 
and void unless note was paid, stipulation was valid. Owens vs. 
North State Life Ins Co. et al. (N. 

Where policy definitely fixes amount of premium and time of payment, 
insurer is under no obligation to give insured notice of amount 
and maturity of premium in absence of statute Mills vs. 
National Life Ins. Co. (Tenn.) 

Where company authorizes agent to take note for premium 
own name, the company looking to him for the cash, it is bound 
by his extension of note. Hutchins et al. vs. Globe Life Ins. 
Co. et al. 

As employer could not pay wages in his hands for premiums of 
different month, insurer could not collect them and premiums 
not being paid for period when accident occurred, insured could 
not recover. Travelers’ Ins. Co. of Hartford, Conn., vs. Atkinson 
(Ala) 

Privilege extended is not a mere gratuity personal to the insured 
alone, but is a property right which on his death survives to 
beneficiary. State Mut. Life Ins. Co. et al. vs. Forrest (Ga.)... 

Rights of beneficiary could not be defeated on ground that insured 
made no sufficient tender of premium. Aiken vs. Atlantic Life 
Ins. Co. (N. C.) 

Privilege extended is not a mere gratuity personal to the insured 
alone, but is a property right which on his death survives to 
beneficiary. State Mut. Life Ins. Co. et al. vs. Forrest (Ga.).... 

Application for reinstatement on form prepared by company must be 
construed against it. Stanyan vs. Security Mut. Life Ins. Co. 
Vt) 

Policy remained in force until default in payment of next annual 
instalment of premium, and would have come into force at any 
time after the insured’s payment of such instalment. Con- 
tinental Ins. Co. of New York vs. Phipps (Mo.) 

Where, under statute, there had been no forfeiture and plaintiff's 
payment was made within allowed time and was not objected 
to because paid by check, no reinstatement of policy or medical 
examination was necessary. Davis vs. Northwestern Mut. Life 
Ins. Co. (N. Y.) 

Insured did not waive or abandon rights under policy by signing ap- 
plication for reinstatement. Aiken vs. Atlantic Life Ins. Co. 
(N C.) 

Extended term insurance could not take effect further than in the 
amount of difference between indebtedness and cash loan value 
would purchase. Mills vs. National Life Ins. Co (Tenn.).. 

Insurer could not discriminate against policyholders borrowing on 
their own policies by a method of settlement allowing only 
three-fourths of the reserve, so as to arbitrarily shorten the 
time of extended insurance, so that, where full reserve would 
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have extended the policy beyond insured’s death, assignee 
of beneficiary could recover. New York Life Ins. Co. vs. 
Scheuer et al. ee 

Condition in policy that policy shall have “matured under its terms’ 
and the contract “maintained in full force and effect’ is con- 
formed to when insured’s death occurs during period of ex- 
tended insurance. Liebing vs. Mutual Life Ins. Co. of New 
York (Mo.) 

Where insured was indebted to company at time of default ‘in pay- 
ment of premium, in ascertaining sum available to extend the 
policy, the indebtedness should be deducted from sum available 
to extend the policy had no indebtedness existed, and not 
from total amount of reserve. Payne vs. Minnesota Mutual 
Life Ins. Co. (Mo.) .. eocccccsscosoees 

Privilege extended is not a mere gratuity personal “to the insured 
alone, but is a property right which on his death survives to 
beneficiary. State Mut. Life Ins. Co. et al. vs. Forrest (Ga.).. 

As indebtedness at time of default equaled full loan values, tender of 
payment of debt did not give insured right to extended insur- 
ance and company was not bound to reinstate McCall vs. Inter- 
national Life Ins. Co. (Mo.) ... 

Grace clause refers to premiums only ‘and does not affect the cash 
loan or accrual of interest thereon, but applies with equal force 
to any premium, whether annual, semiannual or quarterly. State 
Mut. Life Ins. Co. et al. vs. Forrest (Ga.) 

Privilege extended is not a mere gratuity personal to the insured 
alone, but is a property right which on his death survives to 
beneficiary. State Mut. Life Ins. Co. et al. vs. Forrest (Ga.).... 


Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 


Taking of additional insurance without permission being indorsed on 
policy does not void policy if insurer consents Mechanics’ & 
Traders’ Ins Co. vs. Dalton 

Stipulation in policy that none of its provisions can be waived by 
agent except where company endorsed on policy may itself be 
waived either by agreement or conduct. Continental Ins. Co. 
vs. Bair et al. (Ind. 

Unconditional ownership provision, being for insurer’s protection, may 
be waived by it. Westchester Fire Ins. Co. vs. Smith (Ark.). 
Forfeiture clause may be waived by company and its representatives. 

Palatine Ins Co. vs. Whitfield (Fla.) 

Nonwaiver agreement may itself be waived. 
terson Drug Co. (Fla.) 

If agent solicits insurance and states premium will cost stated sum 
per year, insured pays same and company accepts it without 
notifying him that the sum paid was not a full year’s premium, 
it is estopped to assert forfeiture for non-payment of which in- 
sured had no notice. Illinois Bankers’ Life Ass’n vs. Dodson 
(Tex.) 

Forfeiture clause may be waived by company and its representatives. 
Palatine Ins Co. vs. Whitfield (Fla.) 728, 

Insurer’s local agent’s written authority to effect insurance, to counter- 
sign, issue and renew policies, and to consent in writing to their 
assignment and transfer, authorized him to consent to a mort- 
gage of the property and to endorse insurer’s consent thereto. 
Continental Ins. Co. vs. Bair et al. (Ind.) evees 

Adjuster, upon whose power insured knows of no limitation, may bind 
insurer and waive proofs of loss. Wilms vs. New Hampshire 
Fire Ins. Co. (Mich.). 

Provision as to unconditional “ownership and waiver ‘is reasonable ‘and 
valid and the insured is bound to take notice thereto. Morgan 
vs. American Cent. Ins. Co. (W. Va.) .... eae 

Provision forbidding waiver by agent does not refer to stipulations to 
be performed after loss occurred. Lusk vs. American Cent. Ins. 
Co (W. Va.) 

Provision in policy that agent has no authority to change or waive its 
provisions and that notice to him shall not be held to effect a 
waiver applies to the provision regarding material intentional 
misrepresentation. Maryland Casualty Co. vs. Eddy (U. S8.).. 

Under statute providing that no officer, etc, of mutual fire company 
could waive any cofditions except in writing. knowledge of local 
agent of mere remark by insured that other insurance had been 
taken and not communicated by him to the company was not 
a waiver. Kring vs. Globe Farmers’ Town Mut. Fire, Tornado, 
Cyclone and Windstorm Ine Co. (MO.)......ceeeececeneerecene 

Knowledge of district manager, who received premiums, wrote applica- 
tions, and settled losses, of facts amounting to breach of war- 
ranty is imputable to company. United States Health & Acci- 
dent Ins. Co. vs. Goin (Ala.). 
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The approval by company through general agent of transfer of policy 
to buyer of property with full knowledge of ownership by vendor 
and. of vendor’s outstandng contract of sale with third person 
at time of deed and assignment amounted to waiver. Sowell 
vs. London Assur. Corp. (Cal.) 

Where insured took notes for property and took out insurance with 
agent’s knowledge of condition and after loss was directed to 
make proof of loss in his name, the company will be held to 
have waived unconditional ownership provision. Westchester 
Fire Ins. Co. vs. Smith (Ark.) 

Where subagent performs all the acts which an agent is entitled. to 
perform, company cannot escape responsibility for his acts. 
Queen Ins. Co. vs. Patterson Drug Co. (Fla.) 

Agent’s knowledge of iron chimney was imputable to insurer. Blake 
vs. Farmers’ Mutual Lightning Protected Fire Ins. Co. of Michi- 
gan, Ltd. (Mich.) 

Under statute accident company is charged with knowledge of its 
soliciting agent as to other insurance carried. Stillman vs. 
4étna Life Ins. Co. (U 5S.) 

Company will not be permitted to reduce amount of indemnity by rea- 
son of a provision in the policy relating to unnecessary exposure 
to danger when it is shown that company’s agent, after full and 
truthful information given him as to insured’s employment and 
occupation, placed insured in classification shown by the policy. 
Parker vs. North American Acc. Ins. Co. (W. ki 


Notwithstanding statute insurer was estopped to defend action on 
ground of false statements where insured who could not read 
or write answered questions truthfully but medical examiner 
filled in incorrectly. Gioia vs Metropolitan Life Insurance Co. 
«N. ¥.) .- 

Insured who could not read signed application which he did not 
understand was entitled to recovery where agent filled out the 
application. Turner vs. Home Ins Co. 

Where insured answered truthfully all questions on health policy and 
was induced by agent not to read application before signing, com- 
pany was bound by acts of agent. Collins vs United States 
Casualty Co. (N. C.) 

Where examiner knew that the answers he wrote down tor an illiterate 
were false, company cannot set up their falsity as breach of 
warranty. Hutchins et al. vs. Globe Ins. Co. et al. (Ark.)...... 159 

Fact that examiner did not correctly record insured’s answers, statement 
in application that she had read it and that her answers, which 
were material, were truly recorded, will not estop company 
from showing falsity and fraudulency of such answers. Bollard 
vs. New York Life Ins. Co. (N. Y.) 

Incorrect answers written in policy by soliciting agent will not avoid 
it. Shockey vs. Fidelity-Phenix Fire Ins. Co. of New York (Mo.). 472 

Company is estopped to deny classification when it was made by agent 
upon full and truthful information given by assured. Parker vs. 
North American Acc. Ins. Co. (W. Va) 


Where in violation of terms of policy insured procured additional in- 
surance, parol evidence is inadmissible to show that company 
assented. People’s Bank of Mansfield vs. Insurance Co. of North 
America (Ga.) 584 


Connecticut company was permitted to waive cancellation clauses— 
New York insurance laws did not prevent company from entering 
into agreement waiving cancellation clauses of policies. Auto- 
mobile Ins. Co. of Hartford, Conn., vs. Guaranty Securities Corp. 
et al. (U. 8S.) 


It is a rule of marine law of insurance that forfeiture caused by 
violation of terms would be deemed waived by insurer if, after 
knowledge of facts constituting such forfeiture, he treats the 
policy as obligatory. Fireman’s Fund Ins. Co. vs. Globe Nav. 
Co. et al. The Nottingham (U. C.) 207 

Where policy was issued to several individuals who later incorporated, 
and insured’s general manager agreed to see the insurance 
covered corporation. and examination of pay roll was sub- 
sequently made, but there was no change made upon the policy, 
agent by his conduct foreclosed insurer’s right to insist on 
formal written assignment of policy and its consent thereon, as 
provided for in policy. Compton Heights Laundry Co. vs, 
General Accident, Fire & Life Assur. Corp., Limited, of Perth. 
Scotland (Mo.) 250 


insurer can refuse to defend action for damages only at its peril, 

it cannot be held to waive any defense under the policy by de- 

fending or negotiating settlement so long as any peril exists. 

Compton Heights Laundry Co. vs, General Accident, Fire & 

Life Assur. Corp., Limited, of Perth, Scotland (Mo.).......... 256 
Where bonding company did not know that the principal had failed 

to sign an employee’s bond until after it was notified of default 

there was no waiver. National Surety Co. vs. Rieves (Miss.).. 511 
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Under statute requiring entire contract to be written in policy com- 
pany was not bound by parol promise of agent that there would 
be no forfeiture for nonpayment. Knodel et al. vs. Equitable Life 
Ins. Co. et al. (Tex.) . 

Where insurer, through its authorized agent, obtained ‘knowledge “of 
a mortgage and agreed on January 28, 1913, to endorse on 
policy mortgagee’s interest, but policy was not so endorsed be- 
fore loss August 29, 1913, insurer waived condition. Continental 
Ins. Co. vs. Bair et al. (Ind 

Where company, with full knowledge of facts, recognized policy as 
valid, it will be considered as a waiver. Queen Ins. Co. vs. Pat- 
terson Drug Co. (Fla.) - 738, 

Insurer’s failure to return unearned premium and ‘notify assured of 
its election to avoid policy within reasonable time after learn- 
ing of breach waives such breach. Caledonian Ins Co. vs. Indi- 
ana Reduction Co. (Ind.) 

Where books were not kept in iron safe and were destroyed by fire, 
there is no waiver by inviting assured to meet the defendant’s 
adjuster in a town ten miles dway for the purpose of settlement, 
nor by offering to pay 50 per cent of loss notwithstanding breach. 
Crandon et al vs. Home Ins Co. (Kan.) ... 

Acceptance by company. with knowledge of facts ‘authorizing ‘a for- 
feiture by policy, of premiums not yet earned, is a waiver of 
forfeiture. United States Health & Accident Ins. Co. vs. Goin 
(Ala.) .. 

Where books were not kept. in iron safe. and were destroyed by fire, 
there is no waiver by inviting assured to meet the defendant’s 
adjuster in a town ten miles away for the purpose of settlement, 
nor by offering to pay 50 per cent of loss notwithstanding breach. 
Crandon et al vs. Home Ins Co. (Kan.) 

Where insurer received and retained premiums upon Workmen’s Com- 
pensation policy in protection of membership corporation while 
engaged in hazardous employment for pecuniary gain, insurer, 
in proceedings for compensation by widow of an employee killed 
in such employment, could not be heard to say that it should 
not be called upon to make payment of indemnity on ground that 
membership corporation had no right to engage in the particu- 
lar business for pecuniary gain. Uhl vs. Hartwood Club.—In re 
#€tna Life Ins. Co. (N. Y.) 

Where policy was delivered subject to acceptance within thirty days, 
receipt of premiums by company after thirty days had expired 
waived objections. Rivard vs. Continental Casualty Co. (Me.)... 

Settlement and contract to pay specified sum on account of loss 
operates as a waiver of any warranty unless procured by fraud 


Michigan Idaho Lumber Co. vs. Northern Fire & Marine Ins. Co 
N. D.) 


Where death did not occur within ninety days after injury ‘and insurer’s 
by-laws provided for payment of death benefit only in that case, 
letter of secretary rejecting claim on ground that it did not 
fall within this provision is not a waiver. a vs. Iowa 
State Traveling Men’s Ass’n (Iowa) 

Policy of insurance on life of bankrupt is exempt where at time of 
passage of act policy had no cash surrender value and debts 
were incurred thereafter. In re Rosenberg-Oldstein Co. et al. 
(U. 8.) 

Where insured, after loss, appeared before meeting of directors who 
excused insured and permitted him to send a new list of prop- 
erty burned or damaged in place of one he had submitted, com- 
pany waived all defense based upon warranties and forfeiture. 
Veenstra vs Farmers’ Mutual Fire Ins. Co. of Ottawa and Al- 
legan Counties (Mich.) 

Where books were not kept in iron safe and were destroyed by fire, 
there is no waiver by inviting assured to meet the defendant’s 
adjuster in a town ten miles away for the purpose of settlement, 
nor by offering to pay 50 per cent of loss notwithstanding breach. 
Crandon et al vs. Home Ins Co. (Kan.) 

Company may investigate loss without waiving its rights even though 
insured is put to some expense. Wilms vs. New Hampshire Fire 
Ins. Co. (Mich.) 

Where claim is made against company for loss, company is required 
to ascertain facts as to any breach and if it sees fit to pay the 
claim or to compromise it without examination it must be deemed 
to waive it. Michigan Idaho Lumber Co. vs. Northern Fire * 
Marime Ins. Co, (MH. Didesecvcsscecsesveccccsdccve 


Risks and Causes of Loss. 

INSURANCE OF PROPERTY AND TITLES 

Where natural gas has been negligently permitted to escape and it is 
ignited with a match, an explosion results, consequent damages 
are attributable to explosion of gas and to negligence which 
permitted gas to escape. Maryland Casualty Co. vs. Cherryvale 
Gas, Light & Power Co. (Kan.) . 


(28) 





Topical Index. 


Theft is a consequence flowing from the peril insured against and in- 
cident thereto and recovery may be had. Queen Ins. Co. vs. 
Patterson Drug Co. (Fla.) 

Fire policy insured against losses sustained by burning of buildings 
or other property as well as loss or damage by fire or lightning. 
Property was dam&ged by explosion of acetylene gas which es- 
caped and came in contact with stove and was then damaged 
by fire. The policy being susceptible of the construction of fire, 
it will be deemed to be included therein. German Baptist Tri- 
County Mut. Protective Ass’n of Cass, Miami and Howard 
Counties vs. Conner (Ind.) 

The injury was plainly excluded from the terms of the policy, it being 
caused by water, though. driven by the wind, instead of by 
direct force of the wind. Newark Trust Co. et al. vs. Agricultural 
Ins. Co. 

Burglary policy covering loss by “outside job’? does not cover burglary 
where the culprits drugged night watchman, entered through 
doors by use of keys, etc. United Sponging Co. vs. ven 
Acc. Ins. Co of New York (N. Y.).......... 

That plaintiff's automobile was stolen from garage owned by a cor- 
poration of which he was president, caretaker being implicated in 
theft and subsequent wrecking of car, did not establish its 
damage by a person in insurer’s employment or service within 
the nonliability clause. Callahan vs. London & Lancashire Fire 
Ins. Co., Limited (N. Y.) aes 

There could be no recovery if the fire contributed to the loss by “making 
the work of the thief easy, though mere occurrence of fire would 
not relieve defendant. Sloan vs. Massachusetts Bonding & In. 
Co. (N. 

Policy insuring automobile against theft does not insure it against 
larceny by trick and device such as through written agreement 
to sell it for plaintiff, since “theft,” in a burglary policy does not 
include all forms of larceny recognized by law. Delafield vs. 
London & Lancashire Fire Ins. Co., Ltd. (N. 


GUARANTY AND INDEMNITY INSURANCE. 


Plaintiff’s treasurer encountered three thieves in elevator and money 
filched from his pocket This was robbery. Robbery defined. 
Duluth St. Ry. Co. vs. Fidelity & Deposit Co. of Maryland (Minn.) 

Boy under statutory age directed to do dangerous work was within 
the exemption of the liability policy. American Candy Co. vs 
®tna Life Ins. Co. ( Wis.) bats 

A policy issued to H. and D. insuring them against casualty loss 
from operation of an auto owned by them covers any loss to 
them not merely in operation of it by the firm of H & D., 
but in its operation by another firm, composed of them, and a 
third person, to which they loaned it. Hartigan vs Casualty 
Co. of America (N. Y.).. oa 

Obligation of insurer was as broad as the act. and covered injuries re- 
ceived by the employees of retailing shoes. In re Cox (Mass.). 

Insurer, under Workmen’s Compensation Law, by treating claimant as 
employee and including his salary as basis for premium, cannot 
deny that plaintiff was employee. Kennedy vs. Kennedy Mfg. 
& Engineering Co.—In re United States Fidelity © Guaranty 
Co (N. Y.) 

after independent contractor had replaced radiator removed 
in making repairs, plaintiff’s officers required servant to un- 
couple radiator and put it in different place, and accident en- 
sued, liability on indemnity policy cannot be defeated on ground 
that accident was connected with repairs made by independent 
contractor. Triangle Waist Co. vs. General Acc., Fire & Life 
Assur. Corp, Ltd., of Perth, Scotland (N. Y.) 


LIFE INSURANCE 


Statute requiring insurers to state in policy in form cf single provision 
sum agreed to be payable in event of ‘nsured’s d-ath except us 
pertains to suicide or stated hazardous occupations is not vio- 
lative either state or Federal Constitution. American Nat. Co. 
vs. Hawkins (Tex.)......... Sect heconenewas 

Provision for payment of small amount “it death should occur within 
six months from date of policy was void under statute and 
beneficiary can recover face value of policy American Nat Co. 
vs. Hawkins (Tex ).......-.+-- 

If assured’s adversary was * guilty of “unjustifiable homicide ‘in “killing 
assured, the latter’s death did not fall within the exception of 
the policy. American Nat. Life Ins. Co. vs. White (Ark,). 

Under statute suicide of insured cannot be set up as a complete bar to 
action on policy. Floyd vs. Illinois Bankers’ Life Ass’n of 
Monmouth, Ill. (Tex.) oe 

In neither statute is there any intimation that a clause ‘may be. in- 
serted in policy relieving insurer of all liability because of sui- 
cide. Floyd vs. Illinois Bankers’ Life Ass’n of Monmouth, III. 
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(448) If parents of insured were sole heirs and beneficiaries and had aided 
in procuring performance of criminal operation resulting in her 
death, insurer is not liable. McDonald vs. Mutual Life Ins. Co. 
(Iowa) 


(E) ACCIDENT AND HEALTH INSURANCE. 


(449) Instruction that “accident” is any event happening without human 
agency, or if happening through human agency is unusual and 
unexpected to the party to whom it happens and without his will, 
is correct. Hanley vs. Fidelity & Casualty Co. (Iowa) 

(452) A policy insuring beneficiary against death “while riding as a 
passenger in a railway pussenger car’’ covered case where mother 
was killed by being thrown from platform while passing through 
train, insurer was liable, the word “in” being interchangeable 
with “on.” Schmohl vs. Travelers’ Ins. Co. (Mo.) 

(454) Health policy expressly excepting disability from disease of generative 
organs or any disease not common to both sexes, did not cover 
disability caused by prostatitis. Bartallotte vs. Commercial 
Oe Sk Ss. Hes. WAP a rest cb ce wmchcs cedRsdetacdsacebonbuens ‘ 

Clause in health policy limiting liability in cases of venereal or 
chronic disease, expression “chronic disease” is ambiguous and 
must be construed against insurer as being limited to diseases 
“similar to venereal disease and does not include chronic malaria. 
American Life & Accident Ins, Co. vs. Nirdlinger (Miss.)...... 

(455) Death from ptomaine caused by mushrooms is from accidental means. 
United States Casualty Co vs. Griffis (ind.) 

It was necessary to show that in the act which preceded the injury 
alleged to have caused death of assured something unforeseen, 
unexpected or unusual occurred. Fulton vs. Metropolitan Cas- 
ualty Co. of New York (Ga.) 

Plaintiff could recover if death was caused by falling down stairway 
which directly produced pneumonia. National Life & Accident 
Ins. Co. vs. Cox (Ky.) 

Death resulting from appendicitis caused by fall is within a policy 
insuring against death through accidental means. A®tna Life 
Ins Co. vs. Wicker (U. 8S.) 

(458) Where insured was suffocated in hotel room by gas, recovery may be 
had, whether escape of gas was caused by insured’s own acci- 
dent or another’s. Travelers’ Ins. Co. vs. Allen (U. 8S.) 

Inasmuch as disability caused by inhaling illuminating gas was ex- 
pressly qualified as sickness, there could be no recovery where 
death resulted. Minner vs. Great Western Acc. Ass’n (Kan.).. 

(466) Accident must be proximate cause of insured’s death. National Life 
& Accident Ins. Co. vs. Cox (Ky.) 


XIII. Extent of Loss and Liability of Insurer. 
(A) MARINE INSURANCE. 


(468) Where hull and some parts of apparel and equipment became water- 
logged and was abandoned by crew, were saved and brought 
into port in condition capable of being repaired, vessel, as a 
vessel, was not destroyed and there was not an actual total loss 
within the meaning of the policy. Fireman’s Fund Ins. Co. vs. 
Globe Nav. Co. et al. The Nottingham (U. S&S.) 

(469) Insured is not entitled to abandon a vessel as for a constructive total 
loss under the “High Probability’’ rule where policies contain a 
provision fixing the right to abandon on certain specified terms. 
Pireman’s Fund Ins. Co. vs. Globe Nav. Co. et al. The Notting- 
ham (U. 8.) 


(B) INSURANCE OF PROPERTY AND TITLES. 


(600) Where property was delivered to purchaser under contract of con- 
ditional sale and put up and actually used as household furniture, 
it would be so classed so that the valued policy law applied and 
the insurer having the right of inspection when the insurance was 
written could not show the actual cash value of the property 
was worth less than the amount of the insurance tna Ins. 
Co. vs. Heidelberg (Miss.) 

(605) Theft is a consequence flowing from the peril insured against and in- 
cident thereto and recovery may be had. Queen Ins. Co. vs. 
Patterson Drug Co. (Fla.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


1509) “Held” that as between mortgagee and insurer contract was not one 
guaranteeing completion of buildings, but a contract of indemnity 
against loss on mortgage by its noncompletion. Pennsylvania 
Co. for Insurances on Lives and Granting Annuities et al. vs. 
Central Trust & Savings Co. (Pa) 

(511) Original bond having been surrendered and substitute bond obtained, 
no recovery could be had on loss which did not fall within terms 
of latter bond. Henry A. Hitner’s Sons Co. vs. American Credit 
Indemnity Co. (U. 8.) 
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On fact stated the intent on credit policy was to cover outstanding 
accounts under same conditions as future accounts the purpose 
of such policy is to protect insured against unusual losses. 
Knobel et al. vs. London Guarantee & Accident Co., Ltd. (N. Y.). 

Statement of insurer against casualty from operation of an auto that 
it will assume the defense of a case under a reservation of policy 
rights and without any liability for any judgment that may be 
recovered, means that it will assume in the defense such liability, 
if any, as it must assume under the policy. Hartigan vs. 
Casualty Co of America (N. Y.) 

Where there is or may be different grounds of liability asserted, for 
some of which an insurer is liable and some of which employer 
must stand the loss, neither party can exclude other from par- 
ticipating in the defense. Compton Heights Laundry Co. vs. 
General Accident, Fire & Life Assur. Corp., Limited. of Perth, 
Scotland (Mo.) ‘ 

Fact that insurer had tendered employer free use of its legal claim 
departments, if employer would agree that such aid should not 
waive any of insurer’s rights, did not prevent employer’s re- 
covery of attorney’s fee incurred in defending suit, as insurer in 
refusing to discharge its duty to defend such claim lost all 
right to dictate to employer how matter should be handled. 
Compton Heights Laundry Co. vs. General Accident, Fire & 
Life Assur. Corp., Limited, of Perth, Scotland (Mo.) 

Plaintiff to whom indemnity policy was assigned was entitled to re- 
cover only such costs as were paid out in litigation and adjudged 
against employer, and was not entitled to recover court costs 
incurred in efforts to collect judgment. McBride vs. Attna Life 
E, GO. CAPM 0 0:56 ccicnaccdecdée wes dend cadaeeeeses eb canhe themes 

Where company without insured’s knowledge permitted time within 
which to take an appeal to expire, insured had a cause of action 
against insurer. McAleenan vs. Massachusetts Bonding & In- 
surance Co. (N. Y.) 

Insurer against loss through damag 
which paid face of policy after judgment was recovered, was 
not liable to insured for balance of injured infant’s judgment, 
because, when infant’s mother sued originally, insurer, under- 
taking to defend, compromised suit with her, but settlement was 
invalid because mother had not been appointed guardian ad litem 
by Municipal Court, where action was brought. Silverstein vs, 
Standard Acc. Ins. Co. of Detroit, Mich. (N. 

a finding that a true value of the property levied and 

was not $5,000, but $1000, for which amount insurer was liable; 
under policy indemnifying assured against loss or expenses actu- 
ally sustained and paid by reason of injuries to employees, there 
must be an actual loss sustained by reason of an enforced pay- 
ment of judgment liability by assured before obligation of insurer 
matures. McBride vs. Actna Life Ins. Co. (Ark.).........0.0000% 

Insurer, declining to defend suit after notice, was liable for expenses 
incurred by insured in his successful defense of suit. Southern 
States Fire Ins. Co. et al. vs. Hand-Jordan Co. (Miss.) 

Where suit has been brought insurer is not bound to accet an offer 
of settlement by insured person for less than face of policy, but 
only to elect between settlement, defense of action, or payment 
of face of policy. Indemnity policy provides indemnity against 
loss by damages and not against liability of insured. Kingan & 
Co., Ltd., vs. Maryland Casualty Co. (Ind.) 

Where insurer did not use its power of sole right to compromise fraudu- 
lently or oppressively in refusing to compromise a claim insured 
should not recover an amount which it was required to pay over 
and above the face of the policy, since insurer’s honest mistake of 
judgment in refusing to compromise did not subject it to lia- 
bility. Wynnewood Lumber Co. vs. Travelers’ Ins. Co. (N. C.).. 


LIFE INSURANCE. 


(515) Under statute which permits insurer to pay less sum in case of suicide, 


it is not necessary that policy state specifically what sum will 
be paid. Floyd vs. Illinois Bankers’ Life Ass’n of Monmouth, 
Til. (Tex.) 


(622) When an authorized agent attached to policy, or, without physical an- 


nexation, by his representations or assurances makes a paper by 
whatever name called, part of contract, and on the faith of state- 
ment in this paper assured is induced to accept contract, paper 
becomes part of contract and company is bound by its stipula 
tions; if there is reasonable doubt as to the meaning of the 
contract, that construction should be adopted that will carry out 
the understanding of the insured -at the time he accepted it, 
if it is fairly made to appear that his understanding was pro- 
duced by and based on representation and assurance in writing 
made to him by the company before or at time contract was ex- 
ecuted. T. T. Forman, et al. vs. Mutual Life Insurance Co. (Ky.). 


(523) Life insurance policy under statute which did not authorize company 


to deduct from three-fourths of net value any loans that it had 
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made to insured except loans on account of part premium 
payments, was not affected by amendment of the section author- 
izing deduction of all loans on policy by company to assured, 
since statute became part of obligation of policy, which could not 
be impaired by legislature. ne vs. Mutual Life Ins. Co. of 
New York (Mo.) 


ACCIDENT AND HEALTH INSURANCE. 


Where insured lost one hand in railroad accident, he could not recover, 
since he was not thereby prevented from performing all occu- 
tions, though he could not again act as fireman. Buckner vs. 
Jefferson Standard Life Ins. Co. (N. C.) 

Illiterate farmer, accustomed only to bodily labor, made by disease 
unfit for it, comes within the meaning of a clause providing 
for part payment on physical disability which wholly, con- 
tinuously and permanently incapacitates. Taylor vs. Southern 
States Life Ins. Co. (S. C.) 

Under policy providing for weekly payments so long as insured’ was 
unable to do “work of any kind” liability did not continue 
as long as he was unable to do his usual and ordinary work, but 
ceased when insured became able to do any work to which he 
was fitted, though it was light; the burden being upon him to 
show that he was unable to do any work at all of which he 
was capable. Life & Casualty Ins. Co. of Tennessee vs. Jones 
(Miss. ) 

Injured workman can recover for entire period in which he ‘was, 

a matter of fact, totally disabled, though he returned to work 
for a short time after the accident when he was in such a 
condition that he could perform only part of his duties and he 
might reasonably not have attempted to do any work; “total 
disability’ should be given a practical construction. American 
Liability Co. vs. Bowman (Ind.) 

Although able to perform some slight part of his duties, the disability 
was total. Metropolitan Casualty Ins. Co. vs. Cato (Miss.)..614 

“Total disability’’ means such disability as would prevent the per- 

é formance substantially of every part of the business pertaining 
to insured’s occupation. North American Accident Ins. Co. vs. 
Miller (Tex.) 

There can be no recovery during period in which ‘insured visited his 
store almost, if not every day, though he lay down there most 
of the time and was unable to attend to his business. American 
Life & Accident Ins. Co. vs. Nirdlinger (Miss.). 

Where superintendent was injured by blow on chest which rendered 
him unconscious and compelled him to remain in bed for a day 
or two and which caused an aortic aneurism which resulted in 
death a year and one-half later, though in meantime he at- 
tempted to perform his duties, but was unable to do so except 
at intervals, he was immediately and continually disabled from 
performing every duty pertaining to his occupation within the 
policy. North American Accident Ins, Co. vs. Miller (Tex.).... 

Where policy providing for total disability, but in subsequent clause 
limiting company’s liability to four weeks’ indemnity in case of 
disability wholly or in part caused by or resulting in or com- 
plicated with neuritis does not limit indemnity resulting solely 
from accident, though during same period insured was suffering 
from neuritis caused by injury, which did not change or pro- 
long total disability. American Liability Co. vs. Bowman (Ind.). 

In case of total loss of eye all provisions as to payment of weekly in- 
demnities were rendered inapplicable. Stillman vs. Aetna Life 
Ins. Co. (U. 8S.) 

Ordinarily in case of an immediately fatal accident the difference in 
the appearance of the insured before the accident and of his dead 
body immediately thereafter is a sufficiently visible mark upon 
body of insured to prevent reduction of indemnity. Parker vs. 
North American Acc. Ins. Co. 

Company will not be permitted to reduce the amount of indemnity 
when it was shown that the agent made erroneous classification 
with the full knowledge of the character of the assured’s em- 


ployment. Parker vs. North America Acc. Ins. Co. (W. Va.).... 


Notice and Proof of Loss. 


Provision for notice of accidents is of the essence of the contract and 
a breach of such provision by the assured would prevent a re- 
covery under the policy on the ground of nonperformance of a 
condition precedent, although policy contains no stipulation for 
forfeiture. United States Fidelity & Guaranty Co. vs. W. P. 
Carmichael Co. (Mo.) ....... ‘ 

Policy requiring immediate written notice of accident must be complied 
with irrespective of whether insurer is prejudiced by the failure 
to give such notice. Sherwood Ice. Co. vs. United States Casualty 
Co. (R. ee 
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(686) Where fire loss was total and was so declared by adjuster, failure to 
furnish proofs of loss is not material, especially where company 
was furnished with full information and made no demand for 
such proofs. Livingstone vs. Boston Ins. Co (Pa.)......ssee0. 

(538) Notification and delivery of the papers to agent of defendant for the 
purpose of notice is a sufficient compliance with the policy—held 
in view of assured’s past dealing with agent, he was justified 
in assuming that the broker was still defendant’s agent to re- 
ceive notice of suit and defendant was estopped from denying 
authority it had conferred upon broker. E. W. Edwards & Son vs. 
Pacific Coast Casualty Co. (N. Y.) eect 

Where life company passes into hands of receiver prior “to “iliness of 
insured, receiver of insurer, appointed to take charge of its 
property and assets, was not authorized to receive notice from 
insured under provision providing that if insured failed to give 
such notice, he could recover only one-tenth of the amount 
otherwise demandable, nor did such receiver have any authority 
to investigate the good faith of insured’s illness and impose 
forfeiture provided by contract. Provident Life & Accident 
Ins. Co. vs, Elliott (Ala.) cccces 


The only duty devolving upon assured under liability policy is to give 
iusurance company notice when he receives notice, or in the 
exercise of reasonable care would receive notice thereof Melcher 
vs. Ocean Accident & Guarantee Corp., Ltd. (N. Y.)........+.... 

Provisions requiring written notice of accident or illness within te 
days from beginning thereof, and that failure to comply shall 
limit lability of insurer to one-tenth of the amount otherwise 
payable, did not constitute a condition precedent to liability, or to 
the accrual of the insured’s right, but created simply a basis 
for a forfeiture of nine-tenths of the amount that would be 
demandable if notice was given. Provident Life & Accident 
Ins. Co. vs. Elliott (Ala.) 

Where insured did not give immediate notice of the accident, but gave 
immediate notice of an intended suit against it about sixty 
days after the accident, enabling insurer to investigate claim, it 
was insurer’s duty to defend suit at its own expense, and when 
it failed to do so, it was insured’s duty to defend at insurer’s 
expense. Southern States Fire Ins. Co. et al. vs. Hand-Jordan Co, 
(Miss) 

Stipulations as to notice of injury should not be so construed as to 
require giving of notice before it is possible to do so—provision 
requiring “immediate notice’? of death loss means as soon as 
practicable. Graves vs. Order of United Commercial Travelers 
of America 

Provision requiring immediate notice requires it to be given within 
reasonable time. Sherwood Ice Co. vs. United States Casualty 
Co. (HR. £.) 

Proof substantially complied with the terms of the policy requiring 
notice of loss, and with the statute relating to proof of loss. 
Continental Ins. Co. vs. Bair et al. (Ind. 


Insured’s failure to submit affidavits showing that proof of 
could not be made more specific within ten days’ receipt of 
insurer’s objection thereto, was omission of only a_ technical 
detail, fairly construed, supplied all the information called for 
and were not subject to objections. Continental Ins. Co. vs. 
Bair et al. (Ind.) 

Provision in liability policy requiring immediate written notice. “of 
accident does not require notice where, without fault on his 
part, assured is unaware of accident, or where party injured 
makes disclaimer of any importance attaching to incident. 
Lucas vs. Amsterdam Casualty Co. (N. Y.) 


Where policy provided that in case of false swearing, either before 
or after loss, policy should be void, where there was evidence 
that insured swore to full value of boiler and he himself tes- 
tified that it was not injured by fire, but was included because 
it was a loss to him on account of loss of business, there could 
be no recovery. Arel vs. First Nat. Fire Ims. Co. (Mo.). Keene 

In order to defeat right of insured to recover on basis of false ‘swear- 
ing, it must not only be found that he swore to that which was 
false, but that he did so with fraudulent intent. Barrett vs. 
Connecticut Fire Ins. Co. (Mich.) 


Mailing of notice that assurer was not satisfied with proofs on the 
twentieth day was too late, as assured should have received 
same within twenty days. Covey vs. National Union Fire Ins. 
Co. of Pittsburgh (Cal.) ......... : éoece 

Statute is for benefit of insurer and may be waived by it. “Liebing 
vs. Mutual Life Ins. Co. of New York (Mo.)...... 

Sixty-day provision being for benefit of insurer may be waived by it. 
48tna Ins. Co. of Hartford, Conn., vs. Jones (Ind.) 

Statute which provides that breach of warranty shall not avoid policy 
unless it contributes to loss, permits waiver, after loss, of con- 
dition of policy that sworn proofs be furnished within sixty 
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days. Ramat et ux. vs. California Ins. Co. of San Francisco 

( Wash.) 802 
(556) Notwithstanding clause forbidding waiver by agent, condition requiring 

notice and proofs may be waived by parol by local agent. Lusk 

vs. American Cent. Ins. Co. (W, 780 
(658) Petition was subject to demurrer on the ‘ground that the action was 

prematurely brought. Styles vs American Home Ins. Co. (Ga.). 65 

Condition prohibiting waiver by agent is, nevertheless, waived by 
conduct of insurer or its authorized agent amounting to recog- 
nition of liability. Lusk vs. American Cent. Ins. Co. (W. Va.).. 

Mere silence of insurer, even with knowledge of loss, will not con- 
stitute a waiver. A¢tna Ins. Co. of Hartford, Conn., vs. Jones. 
(Ind) 

Tender of substantial sum in full settlement of plaintiff’s claims 
operated as a waiver of all claimed defects in proofs. Ring vs. 
Pheenix Assur. Co., Limited, of London 

Denial of liability is waiver of proof of loss Pauley vs. Sun Ins. 
Office (W. a.) 

Where insured conten liability upon policy, fact that notice of claim 
was not given and proofs of death furnished within ninety 
days after death of insured does not bar recovery. Dodge vs. 
New York Life Ins. Co. (Mo) 

Where before expiration of ten days following insurer’s receipt of 
objection to proof of loss, and before service of formal notice of 
rescission, insurer denied al! liability and stated its position could 
not be changed by any modification of proofs any further state- 
ments from insured were not required, as law does not require 
the doing of a useless and unnecessary thing. Continental Ins. 
Co. vs. Bair et al. (Ind.) 

Right of company to require formal proof of death, as provided 
policy, is waived where after due notice of death and requests 
for blanks upon which to make formal proof it refuses to 
furnish such blanks and denies liability. Hanley vs. Fidelity 
& Casualty Co. . 

Insurer’s refusal to recognize liability after proofs had been furnished 
without specific objection on ground of insufficiency of proofs, 
is a waiver of any formality or defects in them. Horwitz et al. 
vs. United States Fidelity & Guaranty Co. (Wash.) 

Where proofs of loss were submitted on December 19, fact that insured 
was not notified until April 24 that insurer declined to pay his 
claim did not preclude defense to action, in view of fact that 
origin of fire was unexplained and required investigation. 
Polizzi vs. Commercial Fire Ins. Co. 

Under statute providing insurer is deemed to have assented to assured’s 
proofs of loss, unless objections are filed, proofs not objected to 
and introduced in evidence establish amount of loss. Caledonian 
Ins, Co. vs. Indiana Reduction Co. (Ind.) 


Adjustment of Loss. 


While an adjuster of a company may be assumed to have authority to 
bind company in ascertainment of damage actually sustained 
because of theft and cost of repairing automobile, and might 
have authority to delegate to a third party the determination 
of what repairs were made necessary by theft, he has no 
implied authority to bind company to pay for putting ma- 
chine in as good condition as new, including cost of repairs made 
necessary by wear and tear and by a previous accident not 
covered by policy. Chisholm vs. Royal Ins. Co., Ltd. (Mass.).. 

Assured did not forfeit his rights by refusing to be examined before 
notary unless insurer would stipulate he would not thereby waive 
his rights under the adjustment. Hall vs. Allemannia Fire Ins. 
Co, €&. ¥.) 

Where the insurer was required to make demand for appraisement 
within ninety days, notice mailed within ninety days, but re- 
ceived by assured on the ninety-first day, is too late Covey vs. 
National Union Fire Ins Co of Pittsburgh 

Where insurer failed to give timely notice demanding appraisement, 
insured was not estopped from claiming that demand was not 
made in time. Covey vs. National Union Fire Ins. Co. of Pitts- 
burgh (Cal.) . 

Statement on proof of loss not sufficiently clear to put insurer on 
notice that amount of loss had been definitely adjusted or 
agreed to by its agent. Polizzi vs. Commercial Fire Ins, Co. (Pa.). 

(679) Complaint examined and held to state a cause of action. Michigan 
Idaho Lumber Co. vs. Northern Fire & Marine Ins. Co (N D.). 

Where loss has been adjusted between company and policyholder, 
such adjustment is a new and independent agreement of 
the action for the recovery for the adjusted loss which is a 
suit not upon the policy, but upon the new promise or contract. 
Michigan Idaho Lumber Co. vs. Northern Fire & Marine Ins. 
OK Site TD cs benewn sce esses esasins as ooo & 
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Evidence warranted finding that plaintiff was entrapped into signing 
the settlement. Shockey vs. Fidelity-Phenix Fire Ins. Co. of 
New York (Mo.) 

On the facts stated the owner was guilty of laches, having unnecessarily 
delayed seeking to set aside settlement agreement. Loud vs. 
Federal Ins. Co. et al. (Mich.) 


XVI. Right to Proceeds. 


(580) Holder by mesne conveyances of a land contract entitling him to abso- 
lute conveyance on payment of specified sum was sole and un- 
conditional owner. Case vs. Meany ( Wis.) 

Where mining company which had purchased mill and machinery 
subject to judgment liens executed a deed of trust to secure its 
bonds, such deed providing that it was made “subject only to 
prior lien of judgments,” such provision was inserted to give 
notice of the liens to purchasers of bonds not to subject insurance 
on property to judgments. Vogelstein et al. vs. Athletic Mining 
Co. et al. 

Plaintiff was not entitled to judgment for insurance on stallion 
absence of finding that he was stallion’s owner at date of death. 
Live Stock Ins. Ass’n of Huntington, Wabash and Whitley Coun- 
ties vs. Stickler (Ind.) 

Where mining company purchased mill and machinery of a company 
against which judgments had been rendered which were liens 
on fixtures, mining company had insurable interest in property 
and fund derived from insurance was not subject to lien of 
judgments and did not stand in their stead. Vogelstein et al. 
vs. Athletic Mining Co. et al. (Mo.).. 

Trustee in bankruptcy was not entitled to proceeds of policy, though 
chattel mortgage was invalid as to bankrupt’s creditors. 
Stucky Trucking & Rigging Co. (U. S.) 

In view of statute, proceeds must be distributed pro rata 
creditors of the insurance. Citizens’ Nat. Bank vs. 
Grocery Co. et al. (Miss.) 

Where policy provided that if no beneficiary were named for part of 
proceeds of policy they should be paid to insured’s representa- 
tives, and application which was made part of contract directed 
that certain portion should be paid to deceased’s wife, but 
there was no direction as to the payment of another portion 
of insurance, latter was payable to deceased’s representatives. 
Tennant vs. Upton (N. 

Where provisions of policy can be so construed as to raise a fair in- 
ference that it was intention of parties that amount due under 
the policy upon death of insured should be paid to wife she has 
a right of action against company. Pate vs. Life Insurance 
Co. of Virginia (Ga.) 

Right of wife and children were fixed by contract and were not rights 
or benefits arising by operation of statute. Burnett et al. vs. 
Mutual Life Ins. Co. of New York et al. (Ind.) 

Where there were several options under the policy, including cash sur- 
render, insured might after maturity take same without con- 
sent of beneficiaries. Cooper vs. West et al. (Ky.) 

“Their children’ referred to children of both insured and her husband 
and it does not include a child of husband by previous wife; as 
the interest of the husband was contingent upon his surviving 
insured, he acquired no transmissible interest; where husband 
died first and there were no children, the right to proceeds re- 
verts to insured and her representatives as a lapsed trust. 
Hersam vs. Actna Life Ins. Co. et al. (Mass.) ee 

Where widow was to receive “bonus additions” if insured’s death oc- 
curred within a certain time, the fact that the company in com- 
puting the amount due called this sum a “mortuary dividend,” 
a term not used in the policy, instead of ‘‘bonus additions,” did 
not change the original contract or defeat widow’s right. 
Tennant vs. Upton (N. H.) 

Insured having power to postpone payment of amount of earned divi- 
dends until death, but not having done so, beneficiary was en- 
titled to earned dividends, less amount of loan. Fuchs vs. Mutual 
Life Ins Co. of New York et al. (N. Y.) 

Rights of beneficiary attach immediately upon his designation by con- 
tract and are in no wise modified or increased at time of death 
of insured. Tyler vs. Treasurer and Receiver General—Parker 
vs. Same. Attorney General ex. rel. Burrill vs. Pierce (Mass.). 

Where policy taken out by insured describes beneficiary as business 
partner, but makes no mention of debts owing beneficiary, benefi- 
ciary is entitled to entire proceeds of policy as against executor. 
Haberfeld vs. Mayer (Pa.) 

Where policy provided that if insured died as result of bodily injury 
company would pay beneficiary principal sum and weekly in- 
demnity for period between date of accident and date of death, 
all amounts accruing under the policy both before and after death 
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which occurred after total disability for a year and one-half, are 
payable to beneficiary. North American Accident Ins. Co. vs. 
Miller (Tex.) 

4586) Beneficiary in policy which permitted change is not a party to con- 
tract and has no substantial right until after death Barbour 
vs. Equitable Life Assur. Society of United States (N. Y.) 

A wife has no vested and indefeasible interest in policies. Malone 
vs. Cohn (U. S. se 

As beneficiary could be changed by bankrupt and he could in tha 
way obtain surrender value the right to such policies passed to 
trustee. Malone vs. Cohn (U. 8S.) peese 

Where there is no reservation. beneficiary acquires vested right upon 
issuance of contract, but where right is reserved there is no 
vested interest, but mere expectancy. Burnett et al. vs. Mutual 
Life Ins. Co. of New York et al, 

Beneficiary acquired no vested interest where policy permitted change. 
Eltonhead vs. Travelers’ Ins. Co. (N. Y. 

Simple assignment as collateral for loan not sent to insurer did not 
affect beneficiary’s right. Muller vs. Penn Mutual Life Ins. Co 
of Philadelphia (Colo.) . 

A wife has no vested and indefeasible interest itn policies. 
vs. Cohn 

Provision as to change of beneficiary and assignment did not au- 
thorize husband to change beneficiary. O’Bryan et al. vs. 
England et al. (Ky.) 

Beneficiary provision is as broad as its terms and must be construed 
according to stipulations expressing it in a given case. McKinney 
et al. vs. Fidelity Mut. Life Ins. Co. 

Naming of beneficiary is an integral part of contract and cannot be 
changed without compliance. Chance vs. Simpkins et al. (Ga.). 

Insured under life policy with reservation of right of change of bene- 
ficiary had power, without consent of beneficiaries, to surrender 
original policy for paid-up. McKinney et al. vs, Fidelity Mut. 
Life Ins. Co. 

Grandchildren were not beneficiaries within the term of “children.” 
Burnett et al. vs. Mutual Life Ins. Co. of New York (Ind.).... 

Husband who took policy in favor of wife had no authority before or 
after her death to change beneficiary, so that policy which was 
paid up passed under her will. O’Bryan et al. vs. England et al. 
(Ky.) 

As beneficiary could be changed by bankrupt and he could in that 
way obtain surrender value the right to such policies passed to 
trustee. Malone vs. Cohn (U. 

Where insured had accepted cash surrender value and company had 
forwarded check to its agent to be delivered upon execution of 
release, fund was subject to attachment in hands of agent as 
property of insured. Cooper vs. West et al. (Ky.) 

Payment of proceeds by insurer to husband’s representative does not 
affect widow’s rights under statute. Tennant vs. Upton (N. H.). 

(591) Personal representative of insured is entitled to excess of surplus over 
debt. Haberfeld vs. Mayer 

(593) Wife entitled to proceeds of insurance policy made out in her favor as 
against creditor of husband to whom, without her consent, he 
assigned it. Lukasik vs. Czarczynski (N. Y.) 

(594) Written order signed by holder of policy after loss addressed to local 
agent of company directing payment of loss to third party is 
competent evidence of equitable assignment of claim when ex- 
ecuted in payment of pre-existing indebtedness. Robertson et al. 
vs. Ridenour-Baker Grocery Co. (Kan.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


(695) On facts stated the respondent had fully discharged its obligation under 
policy, and at the time of the wreck the vessel was at libelant’s 
risk. Kahmann & McMurray vs A&tna Ins. Co. (U. 8S.) 

{598) Insurer was bound to pay amount as upon a judgment and was charge- 
able with interest until it was paid. Lombard vs. Maguire 
Penniman Co. et al. (N. H.) 

Interest does not accrue upon liability of insurer until insured has 
suffered loss by paying judgment against him and submitting 
proofs. Kingan & Co., Ltd., vs. Maryland Casualty Co. (Ind.).. 

In suit to reform policy wherein plaintiff secured reformation and also 
judgment for face of policy, interest should run only from 
date of decree in lower court. Gregan vs. Northwestern Nat. 
Ins. Co. of Milwaukee, Wis. (Ore.) 

(601) Where a company is prohibited or is prevented by statute from having 
any interest by subrogation in cause of action against a railroad 
for fires, the facts that insurance company has paid owners 
amount of policies and that owners are non-residents or are in- 
solvent do not justify a petition of intervention for the purpose 
of obtaining a lien upon a judgment for the property owner 
against the railroad. Phenix Ins. Co. et al. vs. Rhinehart 
et al. (Colo.) 





Topical Index 


(602) Where a,fire company had been garnisheed by a creditor of assured 
before demand by the latter of payment, statute for failure to 
pay has no a Abbott, Frank I., Lumber Co. vs. Home 
Ins. Co. (La.) we ‘ 

Company was liable for 12 per “cent damages since company may not 
predicate defense on mere fact that demand made recited 
a less amount was due than it was legally liable for. American 
Nat. Ins. Co. vs. Hawkins (Tex.) 

Statute relating to vexatious delay is constitutional. 

York Life Ins. Co. 

Demand for 12 per cent penalty may be made after bringing action 
and may be shown by amendment. Illinois’ Bankers’ Life Ass’n 
vs. Dodson (Tex.).......-. 

Where there was small sum due from assured at her death, which, by 
terms of policy, was to be deducted from amount thereof, fact 
that such sum was included in sum prayed for, but was treated 
at trial as not in issue, does not defeat right to attorney’s fees. 
American Nat. Life Ins. Co. vs. White (Ark.) 

Where company is in doubt as to whom policy should be paid and re- 
fuses on that ground, company has right to interpleader and 
is not liable for penalties. It is insurer’s duty to pay amount of 
policy’ or promptly file bill of interpleader. New York Life Ins, 
Co. vs. Veith (Tex.) 

Where action was brought ‘after time provided for payment and jury 
found for plaintiff, the award of statutory penalty and a reason- 
able attorney’s fee is proper. First Texas State Ins. Co. vs. Bur- 
wick (Tex.) 

On the facts stated settlement was procured by agent by fraud and 
did not bar recovery. North American Accident Ins. Co 
Miller (Tex.) 

Settlement was secured by fraud, but no ratification was had. 
American Accident Ins. Co. vs. Miller (Tex.) 

Where company paid for loss by fire caused by defendant’s negligence, 
it became subrogated to rights and remedies. Moore vs. Taylor 
(N. 

Question whether road was responsible for origin of fire ‘that consumed 
insured’s farm buildings was for jury. Michigan Mut. Home 
Ins. Co. vs. Pere Marquette Ry. Co. (Mich.) 

Where company issues policy covering loss or damage to property 
it is not bound to quibble with the policyholder as to whether 
the loss falls precisely within the terms of the policy. It may 
pay the loss and it will thereby become subrogated to all the 
rights of the policy. Maryland Casualty Co. vs. Cherryvale 
Gas, Light & Power Co. (Kan.) 
insurance company is subrogated to rights of mortgagee on 
payment of loss in an action of foreclosure or on the bond, 
the insurance company must be made a party plaintiff, or, on 
refusing, a defendant, and may participate in the conduct of the 
case—where company resisted payment of loss to mortgagee, a 
decree of subrogation was improper in judgment for the mort- 
gagee against the company for the amount of loss. Young 
Men’s Lyceum of Tarrytown vs. National Ben Franklin Fire Ins. 
Co. of Pittsburgh, Pa. (N. Y.) 

Owner of the equity of redemption was entitled to” a credit upon the 
decree, to the extent of the pro rata share which the company 
would have been obliged to pay the mortgagor, upon an adjust- 
ment of loss between the company and its coinsurers. Palmer vs. 
Niagara Fire Ins. Co. (N. J. 

Where one borrows money and secures payment thereof by deed and 
insures house on land conveyed by deed with loss payable to 
creditor and policy provides for subrogation pro tanto and house 
is burned, after which insurance company pays creditor amount 
of debt, taking transfer of debt and security, company is sub- 
rogated to rights of grantee. People’s Bank of Mansfield vs. In- 
surance Co. of North America 
compromise settlement excepted the rights of the company be- 
cause of deduction of payment of insurance, it did not bar 
a recovery by the company against the railroad company. 
tin vs. Lehigh Valley R. Co. of N. J. (N. J.) 

(607) Where, upon payment of theft policy, owner’s interest in a stolen 
automobile is assigned, and bill of sale of car made to insurance 
company, latter may appear as claimant upon sequestration of 
automobile. Dawedoff vs. Hooper et al. (Tex.)... 


XVIII. Actions on Policies. 


(608) Contract of insurance or for renewal of policy is executed contract, 
which can be enforced at law. Westchester Fire Ins. Co. 
Robinson (Tex.) 

(612) Appraisal is waived by insurer’s statement to insured regarding loss, 
that it ‘would not do a damn thing.’”’ Callahan vs. London & 
Lancashire Fire Ins. Co., Limited (N. Y.) 
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Proof that adjuster told insured that he thought loss was about $250 
without proof that insured agreed thereto does not constitute 
agreement authorizing action on policy without submission to 
referees. Bergeron vs. Mechanics’ & Traders’ Ins. Co. (Mass.).. 

Service of proofs of death upon insurer and not making or mailing 
of such proofs, is essential prerequisite to recovery. State ex rel. 
Northwestern Mut. Life Ins. Co. vs. Circuit Court of Waushara 
County et al. (Wis.) 

That assignees instituted suit without demanding appraisal will not, 
where they dismissed suit and demanded appraisal within time, 
prevent recovery. Jacobs et al. vs. Queen Ins. Co. of America 
( Mich.) 

Where mutual insurance by-laws provided for arbitration and company 
gave no notice to insured giving him opportunity to appear be- 
fore arbitration committee, it cannot be expected that insured 
should have submitted to arbitration rather than bringing suit. 
Blake vs. Farmers’ Mutual Lightning Protected Fire Ins. Co. of 
Michigan, Ltd. (Mich.) 

Under vexatious delay statute demand could be made upon any agent 
of the company shown to be duly authorized, but mere furnish- 
ing of proof of toss in filing suit is not sufficient. American 
Nat. Ins Co vs. Hollingsworth (Tex.) 

While fact that suit was instituted in a county other than agreed 
upon will not defeat policy or be a defense in bar of recovery 
thereon, upon a plea of privilege the agreement will be enforced 
by changing venue. Merchants’ Reciprocal Underwriters of Dallas 
vs. First National Bank of Canadian et al. 

Defense that contract is void because obtained by fraud may 
pleaded without repaying or offering to repay premiums. Colum- 
bian Nat. Life Ins. Co. vs. Mulkey (Ga.) 

Payment of premiums into court is condition precedent to insurer’s 
right to defend action on policy on ground of misrepresentation 
or fraud. Allen et al. vs. Standard Ins. Co. (Ala.) 

Defense that policy is avoided on account of misrepresentations is 
not an attempt at rescission, but one to have it declared void 
ab initio. It is not necessary for insurer before pleading that 
policy was avoided by such misrepresentations to return pre- 
miums paid or notes given therefor. Columbian Nat. Life Ins, 
Co. vs. Mulkey (Ga.) 

Where bonding company did not learn of failure of principal to sign 
employee’s fidelity bond in accordance with terms until after 
default, a tender of premiums received was sufficient, though 
not made until suit was brought. National Surety Co. vs. Rieves 
(Miss. ) 

Indemnity company seeking to defeat action on fidelity policy need not 
tender a return of premiums. Bissinger & Co. vs. Massachusetts 
Bonding & Ins. Co. (Ore.) 

While fact that suit was instituted in a county other than agreed 
upon will not defeat policy or be a defense in bar of recovery 
thereon, upon a plea of privilege the agreement will be enforced 
by changing venue. Merchants’ Reciprocal Underwriters of Dallas 
vs. First National Bank of Canadian et al. (Tex.) 

In view of statute providing that assignment of chose in action will 
not entitle subsequent holder to institute suit thereon in any 
other county than that in which suit could have been prose- 
cuted if no assignment had been made, fact that fire policy had 
been assigned did not give assignee right to institute suit in 
county other than specified by agreement of assignor. Merchants’ 
Reciprocal Underwriters of Dallas vs. First Nat. Bank of Cana- 
dian et al. (Tex.) 

Two-year limitation under statute did not apply where, under other 
provisions of that law, there was no forfeiture because proper 
notice was not given. Davis vs. Northwestern Mut. Life Ins. 
Co. (N. ° 

Where company disclaimed liability and refused payment, making no 
objection to form or sufficiency of proofs, action on policy was 
not prematurely commenced although previous to the 90-day pro- 
vision. Horwitz et al. vs. United States Fidelity & Guaranty 
Co. (Wash.) 
that where suit was begun within six years after making agree- 
ment to await termination of bankruptcy proceeding, it cannot be 
defeated on ground that limitations began to run within fifty 
days after proof of loss was filed, on the theory that such date 
marked the accrual of the cause of action, for the agreement 
was inconsistent therewith. Philadelphia Casualty Co. 
Thacher (U. S.) . 

Statute of limitations did not commence running until refusal 
company to concede death. Bonslett vs. New York Life Ins. 
(Mo.) 

Although jury found that death occurred the day of disappearance, 
cause of action was not barred by statute of limitations, since 
wording of policy gave beneficiary reasonable time within which 
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Held, that defendant accepted proposal of plaintiff’s counsel that 
amount of loss should be determined by result of bankruptcy 
proceedings, and waived provision in bond or policy limiting 
right of action to one year after expiration. Philadelphia 
Casualty Co. vs. Thatcher (U. 8.) seucsesvcece 

Sixty-day clause is waived by insurer’s statement that it “would not 
do a damn thing.” Callahan vs. London & Lanéashire Fire 
Ins. Co., Limited (N. Y.) 

Agreement purporting to be one to pay attorney for legal services 
in collecting life policy a fixed sum, based on amount recovered, 
does not pass legal title out of holder of the policy to any part 
of the amount insured so as to make the attorney a necessary 
party to the action. American Nat. Ins. Co. vs. Hawkins (Tex.). 

Under statute, all who join as plaintiffs must have an interest in the 
subject of the action, and be united in such interest though 
their interest may not be equal and may be severable, provided 
all have some common interest in the subject-matter of a suit; 
this rule applies in cases involving loss by fire, where the owner 
and incumbrancer join in suit on policy where title loss ex- 
ceeds the amount of incumbrance. Continental Ins. Co. vs. 
3air et al. (Ind.) 

Where policy authorized assignment and permitted change of bene- 
ficiary and it had been changed to executors, administrators, and 
assigns and was afterwards assigned in writing and delivered to 
third person, original beneficiary could not recover. Eltonhead 
vs. Travelers’ Ins. Co. (N. Y.) 

Although, strictly speaking, beneficiary is not a party to a life policy, 
and at common law could not sue in his own behalf, he neverthe- 
less has an equitable interest in policy and may sue for his own 
benefit in the name of personal representatives of insured and 
by statute may sue in his own name. Tyler vs. Treasurer and 
Receiver General—Parker vs. Same—Attorney General ex rel. 
Burrill vs. Pierce (Mass.) 

Service of process upon Insurance Commissioner residing at capital in 
M. county gave capital city court jurisdiction of the action. 
Lewis vs. International Ins, Co. (Ala.) 

Service may be made upon foreign insurance corporation under statute 
with same effect as if company existed within state, although 
plaintiff lives and cause of action arose outside of state. Thom- 
son vs. Meridian Life Ins. Co., Indianapolis, Ind. (S. D.) 

Facts sufficiently alleged authority of agent to bind company by his 
statements as to what premium would be. Illinois Bankers’ 
Life Ass’n vs. Dobson (Tex.).... 

On facts stated it was erroneous to sustain a general 
petition. Commercial Bank of Unadilla vs. Atlas Ins. Co. Ga.). 

Suit instituted against defendant alleging that it was doing an insur- 
ance business in this state was sufficient to show legal 
liability. Merchants’ Reciprocal Underwriters of Dallas vs. First 
Nat. Bank of Canadian et al. 

Provision that after two years policy shall be incontestable is not a 
waiver but condition and where such condition is not specifically 
pleaded, but copy of policy is attached and made part of petition, 
such condition is sufficiently pleaded. Mutual Life Ins. Co of 
N. Y. vs. Buford (Okla ) . cans 

Averments sufficiently showed that the requisite proof of loss was 
made within specified time. Continental Ins. Co. vs. Bair et at. 
(Ind.) 

Allegation that beneficiary complied with all provisions of policy 
sufficient in absence of special exception. Floyd vs. Illinois 
Bankers’ Life Ass’n of Monmouth, Ill. (Tex.) 

Other than unconditional ownership, where the company was unaware 
of the fact, avoided the policy. Johnson vs. Pacific Fire Ins. Co. 
(Ga,) 

Petition alleging that fire destroyed entire building and its contents 
at a complete loss greatly in excess of value of policy is not 
bad as against demurrer for uncertainty of allegations of loss 
incurred. Continental Ins. Co. vs. Bradley (Ky.) coe 

Petition was not demurrable for failure to allege insurer’s consent t 
assignment of policy Continental Ins Co. vs Bradley (Ky.).. 

Trial judge erred in striking out paragraphs of the original answers 
and in refusing to allow defendant to sustain by proof allegations 
made. Columbian Nat. Life Ins. Co. vs. Mulkey (Ga.) 

Demurrer to pleas alleging that no audit or examination of treasurer’s 
accounts were made as stated in declaration furnished by bank, 
and that, if such examination was made, bank knew of treas- 
urer’s dishonesty, was properly overruled. Home Sav. Bank of 
Columbus vs. Massachusetts Bonding & Ins. Co.—Massachusetts 
Bondinge& Ins. Co. vs. Home Sav. Bank of Columbus (Ga.) 

Plea which alleged that plaintiff when he made application was 
habitual user of intoxicants does not show breach of warranty. 
The term ‘‘disease’’ must be given the same meaning as it 
would be given in policy and means a serious ailment having 
tendency to impair health, not merely a temporary or trivial 
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Facts stated admit the theft, but alleges that it was not committed 
by a person employed by plaintiff, and are sufficient. Delafield 
vs. London & Lancashire Fire Ins. Co., Ltd. (N. 


A rejoinder to replication alleging waiver of forfeiture by acceptance 
of premium which set up restrictions as to authority of agent 
in procuring policy, but not a limitation upon him to bind it 
by acts subsequent to issuance, is sufficient. United States 
Health & Accident Ins, Co. vs. Goin (Ala.) 

Where assured’s breach of iron safe clause was set up, replications 
averring that the insurer’s duly authorized agents waived breach 
are not subject to demurrer. Southern States Fire Ins. Co. of 
Birmingham vs. Kronenberg (Ala.) 


Demand for 12 per cent penalty may be made after bringing action 
and may be shown by amendment. Illinois Bankers’ Life Ass’n 
vse. Dodson (Tex.)........ 

Allowing amendment of petition at trial so as to allege renewal at ‘end 
of year, held within discretion of trial court. Hanley vs. Fidelity 
& Casualty Co. (Iowa) eee 


Plaintiff cannot rely on the estoppel of defendant to deny the agency 
of one who took plaintiff’s application and premium unless estoppel 
is specially pleaded. Merchants’ & Bankers’ Fire ore 
vs. Parker (Tex.).... oeeee 

It is incumbent upon plaintiff ‘to show tha 
and irrecoverable. Wilkins vs. Seema Casualty Co. (Ga.) 

Evidence showing death of insured by accidental means raised pre- 
sumption that death was accidental and, together with admissions 
in answer, was sufficient to carry case to jury; and court erred 
in awarding a nonsuit. Newsome vs. Travelers’ Ins. Co. (Ga.).... 

If applicant falsely stated no policy had been canceled, insurer might 
show fraud of such statement and that it had canceled policy 
during insured’s life. Wells vs. Great Eastern Casualty Co. (R. I.). 


In action on fidelity bond requiring obligee as condition to surety’s 
liability to make certain examination of books, plaintiff obligee 
has burden of rs compliance. Adams Co. vs. Nesbit 
(B Di) cece oe 

Although burden of proof was on plaintiff to show cause within ‘terms 
of policy and to make out prima facie case and he must show 
existence of policy and an illness after insurance was taken out, 
burden was on defendant to establish facts bringing the case 
within the exception or exemption from liability. Collins vs. 
United States Casualty Co. (N. C) 

Agreed statement of facts sufficient to show violent death and to raise 
presumption in absence of contrary evidence that it wag ac- 
cidental. Schmohl vs. Travelers’ Ins. Co. (MO0.).......seeeee8 

Plaintiff has burden of bringing himself within provisions of policy 
by proving accidental injury. General Accident, Fire & Life 
Assur. Corp, Ltd., vs Murray (Va.). 

Burden is on company to show want of honesty and good faith of in- 
sured in making Miecaneieid Stanyan vs. Security Mut. Life Ins. 
Co. €¥G) cs 

Burden of proving that vessel. is unseaworthy rests upon insurer; 
burden of proving loss for cause and to an amount for which 
an insurer is liable on insured. Fireman’s Fund Ins. Co. 
vs. Globe Nav. Co. et al. The Nottingham (U. S.)...........- 

Where insurer recognized an accident as covered by its policy proceeded 
to act thereunder according to terms. the insured was con- 
clusively presumed to have been prejudiced by such conduct, 
Compton Heights Laundry Co. vs. General Accident, Fire & Life 
Assur. Corp., Limited, of Perth, Scotland (Mo.) 


Under policy providing for weekly payments so long as insured was 
unable to do “work of any kind” liability did not continue 
as long as he was unable to do his usual and ordinary work, but 
ceased when insured became able to do any work to which he 
was fitted, though it was light; the burden being upon him to 
show that he was unable to do any work at all of which he 
was capable. Life & Casualty Ins. Co. of Tennessee vs. Jones 
(Miss. ) 

Where insured’s prior payments entitled him to loan on life policy, 
presumption, in his administratrix’s action, was that loan 
made to insured by insurer was loan in reality and not a note 
given on account of premium due. Crown vs. Bankers’ Life 
Ins. Co. (Mo.) one 

Insurer defending an action on certificate of accident insurance, on 
the ground that insured’s representations as to his annual in- 
come were false and made with intent to deceive, had the burden 
of proving such defense. Murphy vs. National ¥ravelers’ Benefit 
Ass’n (Iowa) 

It is incumbent upon plaintiff to show loss by burglary, and no pre- 
sumption in his favor will arise from failure of defendant to 
introduce evidence on question, although it has made an investi- 
gation. National Surety Co. vs. Redmon (Ky.) 
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Where policy was defended on ground that it was void in that insured 
had cancer, burden of establishing defense was on defendant. 
Baker et al. vs. Metropolitan Life Ins. Co. (S. C.) 

Under statute providing that no company shall insure stock of goods 
for more than three-fourths of its value, it is presumed that the 
amount is but three-fourths of the value, and if there are several 
policies, their total will be considered as only three-fourths of 
value. Harris vs. Hartford Fire Ins. Co. (Mo.) 

Presumption is in favor of accident and against facts bringing case 
within any exceptions, such as insanity, intentional injury by 
third person, etc. Newsome vs. Travelers’ Ins. Co. (Ga.) 

Burden was on insured to show binding contract. Boston Forwarding 
& Transfer Co. vs. Contractors’ Mut. Liability Ins. Co. (Mass.). 

Burden was on insurer to establish its affirmative pleas. Home Sav. 
Bank of Columbus vs. Massachusetts Bonding & Ins. Co.—Massa- 
ehusetts Bonding & Insurance Co. vs. Home Sav. Bank of Colum- 
bus (Ga.) 

Where insured set up waiver by insurer of breach of conditions, insurer 
has burden of proof. Southern States Fire Ins. Co. of Birming- 
ham vs. Kronenberg (Ala.) 

Plaintiff, having burden of showing statement of facts falling within 
by-laws, must show a waiver of ninety-day period of defendant; 
insured’s death not occurring within ninety days after accident. 
Thompson vs. Iowa State Traveling Men’s Ass’n (Iowa) 

Where acts of insured worked a forfeiture, it was incumbent upon in- 
sured to show a waiver. Camden Wholesale Grocery vs. National 
Fire Ins. Co. of Hartford, Conn., et al. (S. C.) 

Where defendant reciprocal association established its domicile and an 
agreement that actions against it should be brought only in such 
domicile, it then devolved upon plaintiff to show that defendant 
was not such an organization as could then do business at that 
place or any other under laws of the state. Merchants’ Recipro- 
cal Underwriters of Dallas vs. First Nat. Bank of Canadian et 
al. (Tex.) 

Where sole reason for refusal to pay ‘ts alleged fraudulent representa- 
tions, burden of proving fraud is upon defendant. ae vs. 
New York Life Ins. Co. (Pa.) 

If felonious killing of insured by beneficiary rendered “policies” Void, 
burden to establish such killing rested on insurer. New York 
Life Ins. Co. vs. Veith (Tex.) 

Where insured relied on waiver of provision, "proof of such waiver was 
necessary for recovery. Aetna Ins. Co. of Hartford, Conn., vs. 
Jones (Ind.) 

Burden is on plaintiff to satisfy the jury by. preponderance of proof 
that deceased received bodily injuries through external, violent 
and accidental means. A®tna Life Ins. Co. vs. Wicker (U. S.)... 

It being shown that death came from external, violent, and accidental 
means, and presumption being against suicide, a prima facie 
case was made, and instructing that plaintiff did not have to prove 
death did not result from suicide was not error. Actna Life Ins. 
Co. vs. Taylor (Ark.) ° ee 

Where petition alleged compliance and pleaded notice and proof and 
defendant did not plead want of notice or show that notice had 
not been given, it will be presumed that notice was given. North 
American Accident Ins. Co. vs. Miller (Tex.). eceese 

Plaintiff has burden of showing that he was stallion’s owner ‘at date 
of death. Live Stock Ins. Ass’n of Huntington, Wabash and 
Whitley Counties vs. Stickler (Ind.) odeeceeceouce 


As neither application nor substance thereof was attached to or 
endorsed upon policy, defense, on alleged misrepresentations, 
was not available to defendant. Hicks vs. Metropolitan Life 
Ins. Co. (Mo.) 

Schedule of warranties was not admissible in evidence and proof of 
falsity of warranties was not available in action on policy. 
Stillman vs. Aitna Life Ins. Co. (U. S.) 


In indorsee’s action on note for premium testimony that payee insurance 
agents agreed not to negotiate note until policy was delivered is 
admissible. Texas Life Ins. Co. et al. vs. Huntsman et al. (Tex.) 


Plaintiff’s evidence that it was the custom of trade to keep dyestuffs 
containing benzine on premises was admissible as tending to 
establish that such dyestuff was one of the supplies referred to 
in the description of property. Ertischek vs. New Hampshire 
Fire Ins, Co. of Manchester (N. Y.) 

As the question of the cash value of the property was material it was 
not error to permit plaintiff to testify to what she was informed 
a piano was worth when she bought it. Barrett vs. Connecticut 
Fire Ins. Co. (Mich.) 


Testimony given before grand jury, admissible to bind witness who 
gave it. Administrator is purely nominal party and parents are 
real parties in interest. McDonald vs. Mutual Life Ins. C 
(Iowa) 
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Testimony by a witness at coroner’s inquest offered by defendant is 
properly excluded, particularly where the witness was present 
and testified at trial on defendant’s behalf. Travelers’ Ins. Co. 
vs. Allen (U. 

Where policy did not ‘require testimony and verdict at coroner’s in- 
quest to be submitted with proofs, voluntary submission thereof 
did not render them admissible in action on policy. American 
Nat. Life Ins. Co. vs. White (Ark.) 

Fact that there was a doctor practicing in the neighborhood and living 
within one mile of plaintiff was not material. Provident Life 
& Accident Ins. Co. of Chattanooga, Tenn., vs. Black (Ala.).. 


Insured might introduce testimony of those from whom he purchased 
goods to prove his loss with reasonable precision. Polizzi vs. 
Commercial Fire Ins. Co. (Pa.) 


Evidence as to opinion given by insurer’s employee as to property 
being a coinsurance risk is material as showing that employee 
in fact waived written notice as to additional insurance. 
Mechanics’ & Traders’ Ins. Co. vs. Dalton (Tex.) 


Plaintiff showed that he drove automobile aboard ferryboat, left it 
near front, put on the brake, stopped the engine and went into 
the cabin before boat started, and several minutes later, when 
boat,was in the stream, came out and found it gone with chain 
at rear end of boat lying loose on deck. Held a prima facie 
case of theft. Chepakoff vs. National Ben Franklin Fire Ins 
Co. of Pittsburgh, Fa. (N. Y.)..0.. 

Evidence was sufficient to show assent of insurer to assignment of 
policy. Continental Ins. Co. vs. Bradley (Ky.) 

On the facts stated the evidence in a burglary case examined and 
held insufficient to sustain a _ verdict. Grayson vs Maryland 
Casualty Co. of Baltimore, Md. ‘i 

Facts found by jury and the evidence also was sufficient to sustain 
findings for plaintiff on the issues of waiver and estoppel as 
against defense of concurrent insurance without indorsement, 
Mechanics’ & Traders’ Ins, Co. vs. Dalton (Tex.) 

Statement of general manager that he had sent insured no notice of 
maturity of premiums, that he could not say whether local agent 
had sent such notice, but presumed that he had, is too indefinite 
to show course of conduct rendering necessary the giving of 
such notice before declaring forfeiture. Mills vs. National Life 
Ins Co. (Tenn ) 

Evidence held not to show that erysipelas | was caused by accident. 
General Accident, Fire & Life Assur. Corp., Ltd., vs. Murray 
(Va.) ‘ 

Evidence sufficient to warrant finding. that ‘there was the equivalent 
of an unqualified oral assignment of each policy, accompanied by 
its delivery. to claimants. Potvin vs. Prudential Ins. Co. of 
America (Mass.) 

Evidence showed that agent had power to bind insurer by statement 
of what annual premium would be. Illinois Bankers’ Life 
Ass’n vs. Dodson (Tex.). oeone 

Where authorized survey of vessel before ‘commencing voyage reported 
her seaworthy, evidence of a very clear and convincing character 
is required to overcome such proofs. Fireman’s Fund Ins. Co. 
vs. Globe Nav. Co. et al. The Nottingham (U. S.) 

Evidence showed merely insured’s notice to insurer that he intended 
at some future time to take out additional insurance in some 
indefinite amount. Anderson vs. Interstate Business Men’s Ac- 
cident Ass’n of Des Moines, Iowa (S. D.)...... 

Evidence held to show insurer’s waiver of provision of rider that 
mangling machines operated by insured should be provided with 
fixed guards. Compton Heights Laundry Co. vs. General Ac- 
— Fire & Life Assur. Corp., Limited, of Perth, Scotland 
(Mo 

Evidence held to show “that. servant of insurer was peremptorily dis- 
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missed. Gardner vs. Metropolitan Life Ins. Co. (Mass.)...... 30 


Where case turned on whether insured paid fifth premium before 
ceasing to pay, or gave his note for it, trial court was not bound 
to believe the statements made in testimony of insurer’s wit- 
ness concerning what the record of the company showed, but 
could find for plaintiff on her prima facie case made by the 
presumption that loan to insured on policy was such, especially 
where it was clear that witness was only stating his interpre- 
tation of the record. Crowe vs. Bankers’ Life Ins. Co. (Mo.).. 

Evidence held insufficient to show that insured’s representation as to 
amount of annual salary was false and known by him to be false, 
and was made with intent to deceive. Murphy vs. National 
Travelers’ Benefit Ass’n (Iowa) ° 

Although it is not necessary to establish the corpus delicti ‘by ‘direct 
testimony in an action on burglary policy, it is essential to show 
facts from which the inference of loss by burglary reasonably 
and naturally follows. National Surety Co. vs. Redmon (Ky.).. 
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Evidence held to show that statements in procuring insurance on a 
horse and making proof of loss, while false, were neither ma- 
terial nor fraudulent, so that policy was not avoided. Kentucky 
Live Stock Ins. Co. vs. McWilliams (Ky.) 


Fact that proofs had been submitted on another policy and that within 
the ninety-day period insurer denied all liability on policy in 
question were evidence of waiver of formal proofs. Liebing 
vs. Mutual Life Ins. Co. of New York (Mo.) 


Evidence showing issuance and delivery, payment of all premiums 
due at time of death, policy being in evidence, and notice or 
proof of death and nonpayment of policy being admitted, dis- 
charged plaintiffs’ burden of proof. Allen et al. vs. Standard 
Ins. Co. (Ala.) 


Evidence by insured’s children that insured was not over prohibited 
age with other evidence sufficient to support verdict. Lincoln 
Reserve Life Ins. Co. vs. Morgan et al. 

Examination of deceased by physician chosen by insurer was some evi- 
dence that disease did not exist when policy was executed and 
is some evidence that if it existed it was known to and waived 
by insurer. Baker et al. vs. Metropolitan Life Ins. Co. (S. C.).. 

Evidence held to sustain insurer’s claim of fraudulent exaggeration 
of amount of loss. Corn Novelty Co., Inc., vs. Norwich Union 
Fire Ins. Soc., Ltd., of Norwich, England (N. Y.) 

Evidence insufficient to justify finding that alleged adjustment had 
taken place. Polizzi vs. Commercial Fire Ins. Co. (Pa.) 

Agreement of insured in negotiating settlement of another policy in a 
suit that the value of goods was certain sum is admissible but 
not conclusive of value. Harris vs. Hartford Fire Ins. Co. (Mo.) 

While in an action for death through external, violent and accidental 
means the allegation as to where insured met death may be 
sustained by proof of circumstances as well as by direct evidence, 
the proved facts in this case considered in connection with the 
detensive facts developed upon cross-examination were not suffi- 
cient to make a jury question and the court did not err in direct- 
ing a verdict. Fulton vs. Metropolitan Casualty Ins. Co. of New 
York (Ga.) 

Evidence as to work insured was able to do after accident held to 
support court’s finding that he was totally disabled. American 
Liability Co. vs. Bowman (Ind.) 

Conclusions of jury, necessarily included in verdict returned, that 
assured met death in collision with lumber on wagon being 
hauled by team while he was passing it on a motorcycle, is sup- 
ported by sufficient circumstantial evidence. Hylaman vs. Mid- 
land Ins. Co, (Minn.) 

If felonious killing of insured by beneficiary rendered policies void, 
burden to establish such killing rested on insurer. New York 
Life Ins. Co. vs. Veith (Tex.) ..... 

Evidence supported finding that while injury caused disability for 
sixty weeks, that thereafter disease was responsible. Reiff vs. 
Interstate Business Men’s Acc. Ass’n of Des Moines, Iowa (Ark.) 

Evidence sufficient to warant finding that agent was ‘duly author- 
ized”’ to accept notice of claim. er vs Standard Life & 
Accident Ins. Co. (Mass.) 

Evidence warranted the verdict. Home Sav. "Bank of Columbus vs. 
Massachusetts Bonding & Ins. Co.—Massachusetts Bonding & 
Ins. Co. vs. Home Sav. Bank of Columbus (Ga.). 

Bond insuring to savings bank fidelity of its treasurer, though resem- 
bling suretyship, is a contract of insurance to which rules gov- 
erning ordinary contracts are applicable. Home Sav. Bank of 
Columbus vs. Massachusetts Bonding & Ins, Co.—Massachusetts 
Bonding & Ins. Co. vs. Home Sav. Bank of Columbus (Ga.).... 

Evidence sufficient to show that delivery of policy was conditional on 
accetance by him within thirty days and that it was not ac- 
cepted. Rivard vs. Continental Casualty Co. (Me.) 

Evidence sufficient to justify finding that premium had been paid. 
Johnson et al. vs. Bankers’ Life Co. (Mo.) ........ 

Evidence sufficient to justify inference’ that insurance would only be 
operative during time vendor had right to exercise his option and 
that after that plaintiff had no interest in policy. Camden Whole- 
sale Grocery vs. National Fire Ins. Co. of Hartford, Conn., et al. 
(s. C.) 

Evidence held not to show that defendant company complied with stat- 
ute. Merchants’ Reciprocal Underwriters of Dallas vs. First Nat. 
Bank of Canadian et al. (Tex.) 

Where defense was that fire was result of arson and that members of 
insured firm were guilty of intentional fraud, instruction that 
fraudulent intent must be established by preponderance of evi- 
dence was correct. Jacobs et al. vs. Queen Ins. Co. of America 
(Mich. ) 

Evidence showed there was an oral agreement that policy was trans- 
ferred to plaintiffs who had bought from church trustees. Beal- 
mer et al. vs. Hartford Fire Ins. Co. (Mo.).. 
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Fact that insurer investigated loss without insured’s knowledge insuffi- 
cient to show waiver of the sixty-day requirement. — Ins. 
Co. of Hartford, Conn., vs. Jones (Ind.)......... veccecce 

Where insured had died of appendicitis shortly after falling | on side- 
walk and injuring his abdomen and expert witness had testified 
that appendicitis was caused by fall, jury was justified in so 
finding tna Life Ins Co. vs. Wicker (U. S.) . 

Evidence insufficient to show that death was caused by motorcycle 
coming in contact with a moving vehicle within provisions of 
policy. Great Eastern Casualty Co. vs. Kelley (Tex.).........+.. 

Evidence showed that cause of insured’s death was aneurism induced 
by accidental blow, not arterio-sclerosis superinduced by dis- 
ease. North American Accident Ins. Co. vs. Miller (Tex.)...... 

Evidence insufficient to show that insured’s accounts were either faked 
or inaccurate. Horwitz et al vs. United States Fidelity & Guar- 
anty Co. (Wash.) 

The evidence ‘shows that the minds of the parties never met and 
hence no contract between them was entered into. Johnson vs. 
Mennonite Mut. Fire Ins. Co, 

Where instalments of insurance were due upon acceptance of proofs of 
death and annually thereafter, verdict should have included only 
the instalments falling due prior to action with interest until 
time of trial. Bonslett vs. New York Life Ins. Co. 

It was error to allow plaintiff beneficiary to recover interest from day 
of disappearance on amount of policy and premiums paid by 
insured before such disappearance. there being no receipt and 
no approval. and no proper rejection of proofs of death, until 
filing of suit; but interest was recoverable on such policy pro- 
ceeds only from date of suit. New York Life Ins. Co. vs. 
Brame (Miss) re 

Where assured disappeared and proofs were not made “until “seven 
years thereafter. and shortly before action on policy, insurer was 
not liable for interest on amount of policy before commencement 
of action. Equitable Life Assur. Soc. vs, Brame (Mis.)) 

Where jury specially found that property insured was not formerly 
known by third party and there was ample evidence to establish 
the finding, motion for directing verdict for defendant was 
properly denied. Milwaukee Steel Type & Die Co. vs. American 
Cent. Ins. Co. ( Wis.) 

Court did not err in refusing peremptory instruction. ‘for defendant, 
assuming as a matter of law that evidence was not sufficient to 
raise issues of waiver and estoppel. echanics’ & Traders’ Ins. 
Co. VE. DAMON CTE.) 000 00c0crnce 

Breach pleaded more than two years after policy became incontestable 
was no defense and court should direct verdict for plaintiff. 
Mutual Life Ins. Co. of N. Y. vs. Buford (Okla.) 

Whether defendant vexatiously refused to pay is a matter of fact to 
be determined by the trier of the facts from a survey of all the 
circumstances. Dodge vs. New York Life Ins. Co. (Mo.). 

Evidence that deceased, a dentist, was inoculated from a patient 
afflicted with pyorrhea. held to warrant submission to jury. 
Merrick vs. Travelers’ Ins. Co (Mo. . 

Whether examiner knew that the answers he wrote down in| applica- 
tion of illiterate were false was for jury; whether company 
authorized its agent to accept note payable to himself for 
premium and whether he was authorized to extend time was 
for jury. Hutchins et al. vs. Globe Life Ims. Co. et al. (Ark.).. 

Where the defense was noncompliance with the iron safe clause and 
the facts as to the books kept were undisputed, the question 
of whether they complied with the policy was one of law for 
the court. Home Ins. Co. of New York vs. Williams (U. S.).... 

Question whether death was accidental was for the jury. Travelers’ 
Ins. Co. vs. Allen (U. 8S.) 

The undisputed statement of facts in the certificate controlled the in- 
ferences of the cause of death arising from the fact of a fall, 
rendering it impossible to say as a matter of fact that directors, 
as reasonable men, should have decided that death was due 
wholly to accident. Page vs. Commercial Travelers’ Eastern 
Acc. Ass’n (Mass.) 

Where there was conflicting evidence under a liability policy as to dis- 
claimer to assured of seriousness of accident by husband of in- 
jured woman, as bearing on excuse for failure to give notice, 
it was an issue for jury. Lucas vs. New Amsterdam Casualty 
Co. (N. Y.) 

Evidence held sufficient to make jury question of theft of property 
insured against theft. Fine vs. New Amsterdam Casualty Co, 
CN. F.) 

Question of vexatious refusal to pay was for the jury. Compton 
Heights Laundry Co. vs. General Accident, Fire & Life Assur. 
Corp., Limited. of Perth, Scotland (Mo.) 

What are “repairs usual and necessary,” etc., presents a jury ques- 
tion. Refusal to non-suit or direct a verdict by trial court was 
not error. John Sommer Faucet Co. vs. Commercial Casualty 
Ins. Co. (N,. 
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While in an action for death through external, violent and accidental 
means the allegation as to where insured met death may be 
sustained by proof of circumstances as well as by direct evidence, 
the proved facts in this case considered in connection with the 
defensive facts developed upon cross-examination were not suffi- 
cient to make a jury question and the court did not err in direct- 
ing a verdict. Fulton vs. Metropolitan Casualty Ins. Co. of New 
York (Ga.) 

Conflict of evidence on question of identity of defendant’s witness 
claiming to be insured makes question for jury. Bonslett vs. 
New York Life Ins. Co. (Mo.) 

Whether insured was in sound health when policy was 
for the jury. Hicks vs. Metropolitan Life Ins. Co. 

Where evidence was conflicting whether homicide was legally justi- 
filable was for jury. American Nat. Life Ins. Co. vs. White 
(Ark.) 

It was a jury question whether servant of insurer holding policy to 
become void if he should leave company, was discharged, or 
voluntarily resigned. Gardner vs. Metropolitan Life Ins. Co. 
(Mass.) 


of loss could not be disregarded on ground that statements 
improperly included constituted false swearing by insured touch- 
ing matters relating to insurance, and showed that the in- 
terest of insured was other than unconditional and sole owner- 
ship, but the matter was properly submitted to the jury. Bleznak 
vs. Springfield Fire & Marine Ins. Co. (U. S.) 

Where alleged cause of death is accidental fall caused by slipping of 
a ratchet screwdriver, and where there is direct evidence 
that instantly after fall insured became ill and died within a 
few hours, the expert testimony as to cause of death being con- 
tradictory, question of cause of death is for jury. Hanley vs. 
Fidelity & Casualty Co. (Iowa.) 

Where alleged cause of death is an accidental fall caused by slipping 
of ratchet screwdriver, and where there is direct evidence show- 
ing circumstances of fall, and that instantly after fall insured 
became very ill and died within a few hours, expert testimony 
as to cause of death being contradictory, question of cause is for 
jury. Hatfield vs. Iowa State Traveling Men’s Ass’n (Iowa). 


‘Where owner stated that he paid $1,105 for horse, as he counted it, in 
cash, cash notes same as cash, and agent wrote in application 
“$1,105 cash,” and said it did not make any difference, it cannot 
be said as a matter of law that statement was fraudulent. 
Kentucky Live Stock Ins. Co. vs. McWilliams (Ky.) 

Evidence of defendant’s stenographer that she remembered 
cident and that while she had no specific and separate recol- 
lection of mailing a notice of this accident to plaintiff, she 
always mailed notices of accidents and did mail this one, held 
sufficient to take question, of whether or not notice was mailed, 
to the jury. United States Fidelity & Guaranty Co. vs. W. P. 
Carmichael Co. 

Where policy, payment of certain premiums, the death of insured, and 
assignment to plaintiff were admitted and there was evidence of 
death’s occuring during extension period and that proof of death 
was waived, it was error to direct nonsuit. Liebing vs. Mutual 
Life Ins. Co. of New York (Mo.) 

An affirmative charge given for plaintiffs without hypothesis was error, 
where determination of issues whether all premiums were 
paid to insured’s death, and whether he died while policy was 
in force, was left to parol testimony; these questions being 
for jury. Allen et al. vs. Standard Ins. Co. (Ala.) 


Whether insured was in good health when policy was executed and 
delivered was for jury—question of insurer’s waiver was for 
jury. Baker et al. vs. Metropolitan Life Ins. Co. . 

Under policy providing for part payment on physical disability, evidence 
held to warrant submission to jury of issue of disability. Taylor 
vs. Southern States Life Ins. Co. (S. 

Where insurer claimed premium received by it was paid and applied 
upon another policy, evidence was sufficient to submit case to 
jury. Stallings vs. Atlantic Life Ins. Co. 

The fact that in application for renewal plaintiff wrote description 
of property situated on farm and after loss notified another 
company and sent a verified proof of loss before he discovered 
the mistake, would not estop him to show intention of himself 
and company, and the fact that he made proof under policy 
would not amount to election to treat policy as valid, or bar 
his right to recover from defendant. Lovett vs. National Fire 
Ins. Co. of Hartford. Conn. (Kan.) 

‘There was sufficient evidence of disagreement to submit the ques- 
tion to the jury. Dworkin et al. vs. Caledonian Ins. Co. (Mo.).. 

Jury should have been allowed to say whether or not a prima facie 
case of irrecoverable injury had been made. Wilkins vs. 
Georgia Casualty Co. (Ga.) 
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Evidence showing death of insured by accidental means raised pre- 
sumption that death was accidental and, together with admissions 
in answer, was sufficient to carry case to jury; and court erred 
in awarding a nonsuit. Newsome vs. Travelers’ Ins, Co. (Ga.).... 

Whether prevailing medical testimony ascribed death to fall either di- 
rectly or through pneumonia caused thereby was for the jury. 
National Life & Accident Ins. Co. vs. Cox (Ky.) 

It cannot be held as matter of law that failure to reveal to life com- 
pany facts known to its agents shows an intent to deceive. Brig- 
ham vs. Mutual Life Ins. Co. of New York (Wash.)... coe 

It was for jury to say whether any representations inducing execution 
of bond were true or untrue and whether material. Home Sav. 
Bank of Columbus vs. Massachusetts Bonding & Ins. Co.—Massa- 
chusetts Bonding & Ins. Co. vs. Home Sav. Bank of Columbus 
(Ga.) 

The disputed question of authority of agent of fire insurance company 
to receive notice or waive breach of condition of policy is for 
jury. Southern States Fire Ins. Co. of Birmingham vs. Kronen- 
berg (Ala.) 

Where issue was whether disability was total or partial it was error 
to instruct peremptorily for insured. National Life & Accident 
Ins. Co. vs. Henderson (Ark.) ........ 

Evidence whether answers of applicant who “could not read or write 
English were correctly transcribed was for the jury. a 
vs. New York Life Ins. Co. (Pa.)... ° 

Evidence not sufficient to warrant directed "verdict ‘tor defendant. not- 
withstanding testimony of physician that he had informed de- 
ceased prior to time he made application that deceased had 
tuberculosis. Goertz vs. Continental Life Ins. & Inv. Co. (Wash.) 

The intent with which the false swearing was done was for the jury. 
Barrett vs. Connecticut Fire Ins. Co. (Mich.) 

Question of the origin of the fire was for the jury. Veenstra vs. 
Farmers’ Mutual Fire Ins. Co. of Ottawa and Allegan Counties 
(Mich. ) 

Whether there has been a waiver of conditions is not a question for 
court where the facts are not conceded and testimony is con- 
flicting and the proofs are capable of more than one construc- 
tion. Ramat et ux. vs. California Ins. Co. of San Francisco 
(Wash.) 

It was for the jury to determine whether disability was caused by 
accident where there was medica! testimony that but for the 
accident he would not have been inconvenienced by the adhe- 
sions. Kelley vs. Pittsburgh Casualty Co. (Pa.). Ewe oe 


Instruction was fully responsive to defendant’s special prayer for an 
instruction. Collins vs. United States Casualty Co. (N. C.).... 

The insurer’s rights were sufficiently protected by instructions that if 
applicant made statement in answers knowing they were false 
and if policies were issued in reliance upon them and insurer 
promptly rescinded contract on ascertaining truth, there could 
be no recovery. Feinberg vs. New York Life Ins, Co. (Pa.).. 

Requested instruction assuming that contract regarding note was not 
abrogated by company’s refusal to issue policy was properly 
refused. Texas Life Ins. Co. et al. vs. Huntsman et al. (Tex.).. 

There was no error in charging jury that gist of defense was that in- 
sured was addicted to excessive use of liquor. Fowler vs. New 
York Life Ins. Co. (S. C.) 

The evidence shows that the minds of the parties never met and 
hence no contract between them was entered into. Johnson vs. 
Mennonite Mut. Fire Ins. Co. (Kan.) 

For plaintiffs to recover, jury must have found that policy was actu- 
ally transferred. Bealmer et al. vs. Hartford Fire Ins. Co. (Mo.) 

As the answers to the questions in the application included in the policy 
were false, and as insured’s signature was subscribed to the 
settlement, refusal of insurer to pay the loss cannot be 
deemed vexatious, warranting damages or attorney’s fees. 
Shockey vs. Fidelity-Phenix Fire Ins. Co. of New York (Mo.).... 472 

Fire company of London, not shown to have been authorized to do a 
hail business in this state, is not liable for attorney’s fee. 
Ring vs. Phoenix Assur. Co., Ltd., of London (Kan.) 795 

Attorney’s fee of $1,000 on recovery of $8,000 is reasonable. 

Life Ins. Co. vs. Taylor (Ark.) 836 

Where beneficiary made a settlement which was set aside for fraud 
court can allow beneficiary attorney’s fee. North American Acci- 
dent Ins. Co. vs. Miller (Tex.) .... ° 841 


XIX, Reinsurance. 


(679) Contract whereby company reinsured another company which had 
issued employer’s liability policy to plaintiff and agreed that 
any liability or expense under former company’s policies would 
be assumed and paid, was more that a contract of rein- 
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surance, and was made for the benefit of the insured, rendering 
the second company liable to the insured. Southern States Fire 
Ins. Co. et al. vs. Hand-Jordan Co. (Miss.)........ ° 
Reinsurance—Defendant was obligated to pay a “default in a guar- 
dianship bond issue by the reinsured company for which no 
notice of claim has been filed before date named in contract of re- 
insurance and which, from allegations of complaint, has not 
accrued before contract of reinsurance was entered into. Turner 
vs. National Surety Co. (N. Y.) 501 
It is competent for reinsuring company to agree to be directly liable 
to policyholder by terms of reinsurance agreement. Meyer vs. 
National Surety Co. (N. J.) 656. 
Where society took over contracts of another society without issuing 
a new policy, but merely assuming all the covenants of society 
under its certificate, a ‘‘novation’’ was not effected and contract 
remained as before. Jones vs. Commonwealth Casualty Co. (Pa.) 
It is competent for reinsuring company to agree to be directly liable 
to policyholder by terms of reinsurance agreement. Meyer Vs. 
National Surety Co. (N. J.) 


Mutual Benefit Insurance. 
CORPORATIONS AND ASSOCIATIONS. 


Policy making by-laws, etc., part thereof is on the assessment plan 
— the statute. Hill vs. aaenaee Men’s Accident Ass’n 
(Mo ) 

The state authorities are given such control * of fraternal associations 
as to require state to see that the interests of members are not 
sacrificed by unauthorized usurpations of authority. This court 
has original jurisdiction of an action brought by the Attorney 
General in behalf of the insurance board. State vs. Supreme 
Forest Woodmen Circle et al. (Neb.).. 

Trial judge on interlocutory hearing did not err in making order re- 
straining defendants from certain acts complained or, nor in 
appointing receivers for the purpose stated. Daniel et al. vs. 
Jones et al. (Ga.) 

When the court has taken jurisdiction of affairs of society it is duty 
of court to see that its judgment is effective and not violated. 
Complaints of violations of orders of court or misdemeanors of 
officers in connection with affairs of the order must be addressed 
to the court. State vs. Supreme Forest Woodmen Circle et al. 
(Neb. ) 

If the regular record of the proceedings ‘of ‘an election of an order 
is not impeached in the pleadings nor attacked without objection 
in evidence, the minutes kept by the proper officer and duly 
certified will control. State ex rel. De Bolt vs. Kelly (Neb.).... 

Fraternal associations must, under statute, have representative form 
of government. State vs. Supreme Forest Woodmen Circle et al. 
(Neb.) 

Fraternal associations must, under statute, have representative form 
of government. State vs. Supreme Forest Woodmen Circle et: al. 
(Neb.) 

When the language of the controlling writing is at some point am- 
biguous, practical construction by the parties themselves must 
control. State vs. Supreme Forest Woodmen Circle et al. 
(Neb.) vinncnne Gee 

By-laws of association providing for benefit of certain ‘sum “must be 
construed with other by-laws prescribing duty of members to 
contribute. Doscher vs. Vanderbilt (N. Y.) 686 

By-laws providing that local officers should be considered as agents 
and tkat acts as such shall be construed as having been done — 
members and applicants for membership are valid. 

Supreme Court I. O. F. (Ore.) . 708 

Laws of plaintiff society provide for trial of members before a com- 
mittee, give committee power to pronounce sentence of expulsion, 
provide for appeal to national council, and make judgment of 
trial committee final if not appealed from—method of appeal 
must be reasonable. National Council of Knights & Ladies of 
Security vs. Turovh (Minn.) 425 

Member may withdraw at any time without consent of association or 
beneficiary in life policy. Somo vs. Supreme Court I. O. F. (Ore.) 708 

(695) Where questions of fraud or mistake in the election of officers are 
raised in good faith and are determined by voters themselves, 
the courts will not interfere. State ex rel. De Bolt vs. Kelly 
(Neb.) 312 

(697) Local lodge, on facts stated, acted as agent of Supreme Lodge. 
action for the damages for the death of one killed while being 
initiated it could not be said as a matter of law that local lodge 
did not have apparent authority to make certain electrical stunts 
part of its initiatory work—intestate had a right to rely upon 
apparent authority of the local lodge to conduct such stunts. 
Supreme Lodge of World. Loyal Order of Moose. vs. Kenny 
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Supreme authority of order, which, by constitution, is made “judge of 
election and qualification of its officers’’ may at the same meet- 
ing and immediately after an election of an officer is declared 
reconsider the election and take another ballot. State ex rel. 
De Bolt vs. Kelly 

Constitution of the order creates executive council which is subordinate 
to the Supreme Forest. Council could not authorize a committee 
to conduct “the business of the order generally’? without the 
approval of a specified number of the members of the Supreme 
Forest. State vs. Supreme Forest Woodmen Circle et al. (Neb.) 

Delivery and acceptance of property in accordance with the contract 
and subsequent correspondence wherein defendant in effect recog- 
nized its obligation as its own was sufficient evidence of approval 
of the contract to make a prima facie case. Witherow vs. 
Mystic Toilers (Utah) 

Requested instruction defining ‘“accident’’ in such a way as to lead 
jury to believe that if insured voluntarily undertook to drive 
a screw and in so doing slipped and fell the injury was not 
yong is properly refused. Hanley vs. Fidelity & Casualty Co. 
(lowa 

A beneficial association with which another is consolidated and which 
assumes insurance contract liabilities is liable to members of 
latter. Smith vs. Our United Brotherhood et al. (Tex.) 


THE CONTRACT IN GENERAL. 


Certificate of membership in mutual benefit association is a contract 
of insurance, Williams vs. Supreme Conclave Improved Order of 
Heptasophs (N. C.) 

Where association disbanded and member thereater died, her benefi- 
ciary could not recover from association the amount of policy on 
theory of contractual obligation, since she could not recover 
against members individually. Doscher vs. Vanderbilt (N. Y.).. 

Certificate in mutual benefit association issued to citizen of North 
Carolina is, under statute, deemed to have been made within 
the state. Williams vs. Supreme Conclave Improved Order of 
Heptasophs (N. C.) 

Where benefit policy was payable to insured’s wife or “legal represen- 
tatives,’”’ and there was nothing to indicate that the words were 
not used in their ordinary sense, they meant executors and 
administrators. Vanderbeck vs. Protected Home Circle (N. Y.).. 

Statute of state under whose laws society was organized, is organic 
law of society which regulates and controls. Bush vs. Modern 
Woodmen of America et al. (Iowa) ee 

If defendant by a course of conduct had established general custom 
of accepting approval of applications by medical examiners in 
chief as an acceptance thereof by board of control, examiner’s 
acceptance amounted to an acceptance by defendant. Supreme 
Lodge, K. P., vs. Graham (Ind.).... 

Where basis of contract is application, policy and by-laws, they will 
be considered in construing the contract. Marshall vs. Loco- 
motive Engineers’ Mut. Life & Accident Ins. Ass’n (W. Va.).. 

Mere form of organization is not conclusive if organization is in fact 
carrying on insurance business rather than a benevolent associa- 
tion. Jones vs. Commonwealth Casualty Co. (Pa.) 

Fraternal’s society’s charter, laws, and rules together with application 
and certificate constitute contract Hoff vs. Supreme Lodge, 
Knights of Pythias (N. ; 

Stipulation for good standing in reference to nonpayment must be 
interpreted and controlled by constitution and by-laws Lyons 
vs. Grand Lodge K. P. of North Carolina (N. C. conKee 

Where basis of contract is application, policy and by-laws, they will 
be considered in construing the contract. Marshall vs. Loco- 
motive Engineers’ Mut. Life & Accident Ins. Ass’n (W. Va.).. 

Failure of a mutual benefit company to inform new member that its 
by-laws had been amended to reduce period within which death 
must occur to render insurer liable does not invalidate by-law 
in absence of fraud or estoppel. Hunt vs. Iowa State Traveling 
Men’s Ass’n (Iowa) .........00% coeBcccece ° 

“rovisions relating to trial and expulsion. are ‘part of contract “be- 
tween society and its members and are valid. National Council 
of Knights & Ladies of Security vs. Turovh (Minn.) 

Where association sets out as one of the prominent features of its 
certificate a synopsis of its by-laws in such form and sub- 
stance as to lead the insured to believe that it contained all 
the provisions of by-laws, insured may rely upon such synopsis. 
Bierbach vs. Mutual Benefit Health & Accident Ass’n (Neb.).... 

Amendment by two-thirds vote in accordance with by-laws was bind- 
ing upon member. Cipriano vs. Societa San Salvatore (N. Y.). 

Notwithstanding members became such when constitution provided 
for monthly payments the order had power to increase the as- 
sessments. Holt vs. Supreme Lodge, Knights of Pythias (U. 8.). 

Classes in fraternal society could not afterwards be created so as to 
increase the number of assessments or impose election among 
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options without responding in damages as for breach of contract. 
oan vs. — Conclave Improved Order of Heptasophs 
( eeoe ° ° 

Mutual accident company not required in absence of fraud or estoppel 
to inform prospective member of proposed amendment of by- 
laws reducing period within which death must occur after 
accident to render insurer liable. Hunt vs. Iowa State Travel- 
ing Men’s Ass’n (Iowa). 

By-law providing that should a * member become permanently disabled, 
his policy shall be declared paid up for life, will, in absence of 
language indicating contrary intention, be considered intending 
to apply only to those thereafter becoming members, and not to 
one already a member, who under an existing by-law was 
entitled, on becoming totally disabled, to payment of half of 
his policy. Smith vs. Our United Brotherhood et al. (Tex.).... 

By-law providing that mysterious disappearance shall not be considered 
as evidence of death does not prevent application of usual rule as 
to unexplained absence under certain circumstances being suf- 
ficient to raise a presumption of death. Hannon vs. Grand Lodge 
of Ancient Order of United Workmen of Kansas (Kan.) 


(723) Fact that applicant is temporarily indisposed at time of making appli- 
cation will not void policy if illness is not of permanent 
character. National Council Knights and Ladies of Security vs. 
Owen (Okla.) ..... sece 

False warranty will defeat. ‘policy in ‘beneficial association regardless 
of materiality. Hill vs. Business Men’s Accident Ass’n (Mo.).. 

Statements of family history cannot be held to be warranties where 
applicants believe statements as to family history to be true. 
Loesch vs. Supreme Tribe of Ben Hur (Tex). 

Where the insured in his application or in his statement to medical 
examiner makes a statement which constitutes a fraud either 
absolute or legal, he will forfeit policy. Marshall vs. Loco- 
motive Engineers’ Mut. Life & Accident Ins. Ass’n (W. Va.).... 

If answers in application which are made part of the policy, are by 
the policy warranted to be true and are, in fact, false, policy 
is thereby forfeited though the answers were made in good faith; 
but if, on the other hand, the answers are such as must have 
been made not on the personal knowledge of the applicant, but 
upon his best judgment and belief, and it be untrue, it will not 
forfeit the policy if the answers were made in good faith. Mar- 
shall vs. Locomotive Engineers’ Mutual Life & Accident Ins. 
Ass’n (W. Va.) 

Where false statements of deceased related to slight injuries which 
did not affect his general health, they will not avoid the con- 
tract unless material to risk. Witherow vs. Mystic Toilers. 
*(Utah) 

If application showed age of deceased to be under forty-five, it would 
be binding upon her beneficiary as representation of material fact. 
Collins vs. United Brothers of Friendship and Sisters of the 
Mysterious Ten (Tex.) 


Local lodge is agent of the order notwithstanding application, and 
order is liable where age of assured who was unable to read was 
changed by officer of lodge. Itzkowitz vs. Grand Lodge Inde- 
pendent Western Star Order (N. Y.). 

Beneficiary could not recover unless assured’s “alleged breaches of war- 
ranties as to former health were effectually waived by com- 
petent authority. Woodmen of the World vs. McHenry (Ala.).. 

Allegation that examiner was agent to investigate applicant’s condition 
of health, etc., did not aver any authority to waive conditions. 
Woodmen of the World vs. .McHenry (Ala.) 


Widow and beneficiary could not have reformation of policy to change 
its date to conform to first application to render association 
liable. Mississippi Benevolent Mut. Aid Ass’n vs. Banks (Miss.). 

Procedure and conditions required by contract to accomplish change 
must be complied with and new certificate issued before action 
at law can be maintained. McGuire vs. Catholic Benev. — 
(N. J.) 


Ordinary’ rules and principles governing construction of contiente 
would apply to benefit insurance unless changed, modified, or 
abrogated by statute. Loesch vs. Supreme Tribe of Ben Hur 
(Tex) 

Insurance contract is construed in favor of insured; where there is 
no ambiguity, there is no room for construction. Union Cent, 
Relief Ass’n vs, Johnson (Ala.)..... 

Recovery will not be denied upon benefit policy unless its language,’ 
naturally construed, so requires. Kidd vs. National Council of 
Junior Order of United American Mechanics of the United 
States et al. (Tenn.) 


(728) Where beneficiary assigned all rights in writing such an assignment 
vested assignee with both legal and equitable title to policy. 
American Ins. Union vs. Allef' (Tex.) 
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(C) DUES AND ASSESSMENTS. 


(743) As plaintiff was not an officer of insurer he could not maintain the 
action. Todd vs. Keator (N. Y.) 
Moneys received by order were earned premiums upon a valid contract 
of insurance which beneficiary had no right of action against it 
to recover. Somo vs. Supreme Court I. O. F. (Ore.) 


FORFEITURE OR SUSPENSION. 


It was not a defense that member was five days in arrears at time 
of death where it did not appear that any demand for dues or 
notice of action by local lodge had been made. Lyons vs. Grand 
Lodge K. P..of North Carolina (N. C.) 

Provision against engaging in sale of intoxicating liquors at retail 
was waived by action of lodge in accepting dues and otherwise 
treating insured as a member in good standing for four years 
after he was engaged in selling intoxicating liquor at retail with 
the knowledge of two of the supreme officers of the order. 
— Order of United Workmen of Arkansas vs. Davidson 
(Ark, 

Decedent who had not been employed and who had not received com- 
pensation as bartender, though he may for another occasionally 
have waited upon customers of saloon as an accommodation, 
was not a saloon bartender within the meaning of prohibitive 
provision. Modern Woodmen of America vs. Berry (Neb.) 

Mutual policy not collectible if death be caused by intemperance is not 
avoided where insured drank a reasonable amount in good faith 
for medical purposes, though he was made drunk and died as a 
result. Kidd vs. National Council of Junior Order of United 
American Mechanics of the United States et al. (Tenn.) 


Where insured refused to pay payments there could be no recovery. 
Mutual Aid Union vs. Wadley (Ark.) 


Insurer was only bound to give insured notice of assessments. 
Ala Union Ve. Wadley CAPE.)..,cccccscsccce 

In absence of statute or law, notice is not a prerequisite to forfeiture 
for nonpayment. Loyal Protective Ins. Co. vs. Walker (Ark.). 

Though society is not required to give notice of dues. if it adopts 
practice and leads members to believe that it will be given, 
it cannot declare a forfeiture without oe it. Loyal Protective 
Tuna. Co, va. Walker (ArK.).cccreccscece ° 


On facts stated, held not to prevent recovery no member who had 
become more than two weeks in arrears, but had made pay- 
ments from time to time and had paid up all back dues 
before he became sick. Union Cent. Relief Ass’n vs. Hojnson 
(Ala.) 

Provision against engaging in sale of intoxicating liquors at retail 
was waived by action of lodge in accepting dues and otherwise 
treating inaured as a member in good standing for four years 
after he was engaged in selling intoxicating liquor at retail with 
the knowledge of two of the supreme officers of the order. 
Ancient Order of United Workmen of Arkansas vs. Davidson 
(Ark.) 

Certificate of good health cannot be waived by the corporation 
itself, that is, through its members, so as to raise an estoppel, 
by vote of members undertaking to readmit member and sub- 
sequent acceptance and retention of dues. Societa Unione 
Fratellanza Italiana vs. Leyden (Mass.).........ssseeeeeeees eee 

“Where fraternal association demanded and received assessment to 
which it would have been entitled if decedent had been a member 
of it, such act constituted no waiver of decedent’s fraud in con- 
cealing his occupation in absence of actual knowledge. Klein 
vs. Supreme Council of Loyal Ass’n (N. Y.) 

‘Statute precluded waiver, express or implied, or estoppel predicated 
on acts or conduct of officers or members. Beiser vs. Sovereign 
Camp of Woodmen of the World (Ala.) 

Officer of local lodge cannot waive policy prohibiting intemperance. 
Hubbard vs. Modern Brotherhood of America (Mo.) 

Forfeiture incurred by holder of policy is waived if company, 
knowledge of facts, subsequently collects premiums and retains 
same without objection. Modern Woodmen of America vs. 
Berry (Neb.) 

*(761) Provision of certificate of health is not satisfied by one that he is “‘still 
sick with indigestion, but improving.”” Societa Unione Fra- 
tellanza Italiana vs. Leyden (Mass.)........... ° 


(B) BENEFICIARIES AND BENEFITS. 

. (1766) Legislature has power to limit claims of persons who may be designated 
as beneficiaries. Bush vs. Modern Woodmen of America et 
al. (Iowa) 

+(769) No one can be beneficiary except one of those in the classes designated 
by statute and laws of beneficial society. Supreme Lodge, New 
England Order of Protection, vs. Sylvester et al. (Me.)........ 
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Statutory term “dependent” means one to whom member is under 
some duty or obligation, either legal, equitable, or moral, to 
furnish support or aid in doing so. Supreme Lodge, New England 
Order of Protection, vs. Sylvester et al. (M@.).....cceceecescece 

Statute providing who may be beneficiaries was intended to define 
persons having insurable interests and did not apply where order 
had accepted premiums for many years in favor of children virtu- 
ally, but not legally, adopted. Clayton et al. vs. Supreme Con- 
clave Improved Order of Heptasophs (Md.) 

The word “children,” as used in certificate, was intended to include 
those who stood in that relation to head of house, though not re- 
lated by blood or affinity. Hummel vs. Supreme Conclave Im- 
proved Order of Heptasophs (Pa.) 

While ‘‘dependence,” as used in by-laws of beneficial associaton cannot 
rest upon purely voluntary or charitable impulse, it is not con- 
fined to strict legal grounds, but may rest on moral or equitable 
grounds. Fuller vs. Supreme Council of Royal Arcanum et al. 
(Ind.) 

Where insured several years before joining has virtually adopted chil- 
dren no adoption laws then existing, and when such laws were 
passed just previous to his joining order, children were not within 
its provisions, being of age, the defense upon insured’s death 
that order subsequently adopted rule was without merit where 
society had accepted assessments for twenty-one years without 
objection. Clayton et al. vs. Supreme Conclave Improved Order 
of Heptasophs 

Where certificate issued by a Pennsylvania society authorized to do 
business in New York was issued, delivered and paid for in 
New York, it is a New York contract. Vanderbeck vs. Pro- 
tected Home Circle (N. Y.)... 

Oral declarations of holder of certificate are inoperative to confer bene- 
ficiary rights therein, in absence of element of contract. 
preme Lodge K. P. vs. Rutzler (N. J.) 

Oral statements and declarations of insured as to who would receive 
benefit on her death are immaterial and irrelevant. Carr vs. 
Grand Lodge United Brothers of Friendship of Tex. (Tex.).... 

Where member named woman as his sister and she was not related 
to him, the designation was of no effect, but that did not avoid 
the policy and it was competent for insured later to name his 
brother as beneficiary. Sharp vs. ven etic Woodmen of 
the World (Tenn.) 

Payment of death benefits should be made to husband, and relative 
whom she had intended to make beneficiary had no claim. Carr 
vs. Grand Lodge United Brothers of Friendship of Texas (Tex.). 

Member of mutual benefit society has right to change beneficiary by 
complying with laws of association. Janeway vs. Norton (Okla.). 

While beneficiary in certificate does not have a vested interest, he does 
have a contingent right and expectancy in the nature of an 
inchoate interest subject to be defeated by an exercise of the 
power of substitution substantially in the manner provided for 
by the laws of the order. Davis vs. Davis et ux. (Tenn.)...... 

One, procuring benefit certificate, complying with the terms thereof 
may change beneficiary without beneficiary’s consent. Suelflow 
vs. Supreme Lodge Knights and Ladies of Honor (Wis.) 

Promise to pay assessments if promisor was made beneficiary, 
sufficient to create a vested interest or limit right to change 
a Modern Brotherhood of America vs. Hudson et al. 
(Mich.) 

Parties eligible to be beneficiaries have’ no vested right of which they 
cannot be deprived by act of assured. Bush vs. Modern Wood- 
men of America et al. (Iowa) 

Wife named as beneficiary had no vested interest in certificate which 
assured could not control, but a mere expectancy. Suelflow vs. 
Supreme Lodge Knights and Ladies of Honor (Wis.) 

To fule that insured must comply with law of society in order to effect 
change of beneficiary there are three exceptions: (1) Where so- 
ciety has waived strict compliance; (2) Where beyond power of 
insured to comply literally; (3) Where member has done all 
laws of society require him to do and only formal ministerial 
acts on part of society remain to be done to complete the change. 
Janeway vs. Norton (Okla.) eccccseccs eccee 

On facts stated change was not accepted by the board ‘and. therefore 
not effected. Hoff vs. Supreme Lodge Knights of Pythias 
(N. ¥.) e 

On facts stated attempted change of beneficiary was not. accepted 
by society. Hoff vs. Hoff (N. Y.) 

There must be a substantial compliance with the method provided tor 
change of beneficiary. Knights of Columbus vs. Curran et al. 
(Conn.) eecece ececee 

As insured may change beneficiary, unless it is ‘plain ‘that “peneficiary 
has by contract and performance acquired a vested interest, 
where deceased attempted to change beneficiaries, but was pre- 
vented by beneficiary’s refusal to surrender, beneficiary was en- 
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titled only to sums expended for dues and assessments and con- 
templated beneficiary to the remainder. Modern. Brotherhood 
of America vs. Hudson et al. (Mich.) . 

The acts of deceased were not a sufficient attempt on his part to com- 
ply with the rules governing change of beneficiary to permit 
—," decree an effective neon Davis vs. Davis et ux. 
(Tenn ee 

On facts stated there was no unqualified right of possession in B. to 
policy as would authorize her to surrender policy to associa- 
tion as contemplated by provisions in by-laws. Page vs. Bell 
(Ga.) 

Change of beneficiary must be made in manner required by contract 
and rules of association. Suelflow vs. Supreme Lodge Knights 
and Ladies of Honor (Wis.) rr 

Though murder forfeits beneficiary’s right to proceeds he does not 
absolve insurer from liability to others Sharpless vs. Grand 
Lodge A. O. U. W. (Minn.) 

By-law providing that where beneficiary murders assured, the benefits 
shall not be paid applies where beneficiary murders member 
though then committing suicide and dying before member. 
Greer vs. Supreme Tribe of Ben Hur (Mo.) 

Provision that if the death of a member shall occur in consequence of 
any violation of law then certificate shall be null and void 
is a reasonable and lawful provision and where member, while 
he is in act of committing a violent and unprovoked assault, 
is shot and killed by person whom he is assaulting, no recovery 
can be had. Bosler vs. Modern Woodmen of America (Neb.).... 

Jury might find that injury was approximate cause of death, even if 
peritonitis was directly due to operation. Jones vs Common- 
wealth Casualty Co. (Pa.) 

Where certificate provided that if member should die by his own 
hand, sane or insane, certificate should be void, if insured vol- 
untarily or intentionally drank acid with the intention of pro- 
ducing death when his mind was sound, certificate was for- 
feited, but not if poison was not voluntarily or intentionally 
taken. Sovereign Camp of Woodmen of the World vs. Valentine 
(Ky.) 

Statement of beneficiary made in proofs of death that insured had 
committed suicide was not an estoppel against a right to sue 
on certificate. Michalek vs. Modern Brotherhood of America 
(lowa) 

Certificate providing that proof of death should be made within sixty 
days after knowledge thereof does not require formal notice of 
disappearance. White et al. vs. Brotherhood of Locomotive Fire- 
men (Wis.) 

On the evidence stated, beneficiary was entitled to recover, on death 
of insured, who was suspended, reinstated, and died within 
twelve months thereafter, only $3000. Grand Lodge, Colored 
Knights of Pythias, et al. vs. Horace (Tex.).......sceceeecees 

In suit to recover upon certificate, defendant fourth company may deduct 
from amount of certificate the difference between rate paid by 
member and rate named in constitution of third and preceding 
company for a period equal to expectancy of life of person of 
that age based upon American Experience Table of Mortality. 
Continental Beneficial Ass’n vs. Arbogast et al. (Okla.) 

Fraternal society sustains no relation of trust toward one who brings 
a law suit against it to enforce an alleged liability unaer cer- 
tifleate of a member whom society has undertaken to expel. 
Marcus vs. National Council of Knights & Ladies of Security 
(Minn.) 

While Semeiateay*s right is not vested, but an expectancy, upon in- 
sured’s death the interest becomes vested, and this the insurer 
cannot change. Clayton et al. vs. Supreme Conclave Improved 
Order of Heptasophs (Md.) 

Where insured has no nearer relatives than children named as DBenefi- 
ciaries, who were virtually, though not legally adopted, and in- 
surance must either go to them or lapse, his intention will gov- 
ern, and they will take proceeds. Clayton et al. vs. Supreme 
Conclave Improved Order of Heptasophs (Md.) 

Where plaintiff was named as beneficiary, divorce did not deprive her 
of her right to recover full value. Somo vs. Supreme Court I. 

F. (Ore.) 

4795) Where beneficiary has murdered assured, sole heir of deceased, who 
would take upon death of eligible beneficiary, may recover. 
Sharpless vs. Grand Lodge A. O U W. (Minn) 

(796) Society properly paid money to administratrix of L. and was entitled. to 
enjoin a suit at law by R. Supreme Lodge K. P. vs. Rutzler 
(N. J.) 

<797) Fact that beneficiary was required to pay more than amount of assess- 
ments for attorney’s fees and expenses does not defeat local 
lodge’s lien for payment made by it which enabled beneficiary 
to recover what she did recover. Lindsay et al. vs. Hotchkiss 
et al. (Mo.) 
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4800) Company is not Hable for statutory penalty for refusing to pay claim 
for which it was afterward found liable. Kidd vs. National 
Council of Junior Order of United American Mechanics of the 
United States et al. (Tenn.) 


ACTIONS FOR BENEFITS. 


If proper application for new certificate be refused by subordinate 
council and rules of order provide for appeal from such refusal 
to supreme council, that remedy must be exhausted before right 
of action arises. McGuire vs. Catholic Benev. Legion. (N. J.).. 

Judgment by default cannot be rendered where service was had only 
on the recorder of a local lodge. International Order of Twelve, 
Knights and Daughters of Tabor, vs. Brown et al. (Tex.) 

Facts proven are sufficient to show that association was doing business 
in Wisconsin. Wold vs. Minnesota Commercial Men’s Ass’n 
(Minn.) 

As statute required defendant to consent that process could be served 
upon it by making service upon Insurance Commissioner, defend- 
ant was estopped from denying it had given such consent. Wold 
vs. Minnesota Commercial Men’s Ass’n (Minn.) 

Waiver in order to be available to beneficiary must be specifically 
pleaded. Edwards vs. Sovereign Camp Woodmen of the World 
(Okla. ) 

On facts stated the answer was a good defense as against a genera! 
demurrer. Janeway vs. Norton (Okla.) 

Where petition claimed that decedent joined mutual company when 
certain by-laws were in force, which the answer denied, a reply 
alleging receipt of by-laws to this effect cannot enlarge petition 
so as to charge fraud or estoppel. Hunt vs. Iowa State Travel- 
ing Men’s Ass’n (Iowa) 

Performance of conditions precedent may be averred generally by 
either party. Sovereign Camp of Woodmen of the World vs. 
Hodges (Fla.) 

Where prima facie value of policy is $1,000, the declaration for recovery 
thereon need not allege failure or refusal to make assessments. 
United Woodmen Benefit Ass’n vs. Ivy (Miss.)...........0e0000. 

Where insured’s membership at time of death was admitted, question 
of default in assessment became one for affirmative allegation 
and proof by association. Victoria vs. Musical Mut. Protective 
Ass’n (N. Y.) 
should have sustained demurrer, since the defendant, when sued, 
has right to insist that record as to parties shall be in such 
condition that judgment rendered against him will bar a sub- 
sequent recovery upon same cause of action. American Ins. 
Union vs. Allen (Tex.) 

On denial of liability a prima facie right of recovery is established. 
Lyons vs. Grand Lodge K. P of North Carolina (N. C. 
Burden was on plaintiff to prove that insured performed all conditions 

required. Mutual Aid Union vs. Wadley (Ark.) 

Burden of proof was on defendant to establish alleged falsity of answer 
in application. Loesch vs. Supreme Tribe of Ben Hur (Tex.).. 

Where defense was that insured came to his death by suicide, burden 
of proof is on the party averring suicide, but need not be 
established beyound reasonable doubt. Sovereign Camp of the 
Woodmen of the World vs. Hodges (Fla.).........ceeeeeeeseeee 

Defense of suicide, expressly excepted, is an affirmative defense, 
burden of establishing which is upon insurer. Michalek vs. 
Modern Brotherhood of America (Iowa) 

Under mutual benefit policy, providing for payment of sum equal 
to total assessments of members who shall meet their assess- 
ments, and not to exceed* $1,000, the liability is prima facie 
$1,000; such provision being in effect a promise to pay $1,000 
or so much thereof as may be collected from certain persons. 
United Woodmen Benefit Ass’n vs. Ivy (Miss.)..........+eeeee0% 

Where association admitted liability and asked court to designate proper 
beneficiary, evidence that plaintiff was not related to insured and 
that by-laws provided she could not recover as dependent with- 
out proof of such dependency, burden was on beneficiary to 
prove she was dependent. Fuller vs. Supreme Council of Royal 
Arcanum et al. (Ind.) 

Before beneficiary could recover it was incumbent upon her to show not 
only that insured died, but died while certificate was in force. 
Clement vs. Knights of Maccabees of the World (Miss.) 

Death of insured being established, it devolved upon defendant to show 
that insured had committed suicide. Sovereign Camp of Wood- 
men of the World vs. McCulloch (Tex.) 

Presumption would be that deceased stated correct age, and it de- 
volved upon defendant to prove contrary. Collins vs. United 
Brothers of Friendship and Sisters of the Mysterious Ten (Tex.). 

Company has burden of proving that mutual benefit policy has been 
avoided by a violation working a forfeiture. Kidd vs. National 
Council of Junior Order of United American Mechanics of the 
COR SURG CE OE, CROP acc ce ce dnn sé vccéaviges cdépeéseecececs 714 
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There being no proof that manner of making change of beneficiaries 
was prescribed by the constitution, by-laws, or regulations of 
association, it must be presumed that insured was left to change 
beneficiary within designated class as he saw fit. Suelflow vs. 
Supreme Lodge, Knights and Ladies of Honor ( Wis.) 


Evidence as to insurer’s system of business, etc., was competent to 
show its compliance with certificate on issue as to whether 
insured had paid assessment as required. Mutual Aid Union vs. 
Wadley (Ark.) .......+... 

Court properly excluded certificates. of plaintiff, attending ‘physician, 
and coroner, furnished insurer by plaintiff under terms of 
policy, since to make the testimony admissible in such form 
there would have to be an agreement of the parties. Brother- 
hood of American Yeomen vs. Hickey (Tex.) 

The objection to evidence was without merit and there was no error in 
overruling certiorari. Wilson vs. Grand Lodge Brothers and 
Sisters of Love (Ga.) 

Exclusion of evidence of application for membership and by-laws of 
original insurer on ground that application and by-laws were not 
attached to certificate required was error, and such act applies 
to accident insurance companies, but not to beneficial societies. 
Jones vs. Commonwealth Casualty Co. 


Facts were insufficient to support a finding th:~ plaintiff was* named 
as beneficiary in the obligation when deceaser joined the lodge. 
Carr vs Grand ae United Brothers of Friendship of Tex. 
CEO) nkase 

Burden is on defendant to ‘establish an ‘affirmative defense to satis- 
faction of jury. Gooden vs. Modern Woodmen of America (Mo.). 

Evidence sufficient to warrant jury in finding that society had led 
member to believe that notice of dues would be given him. 
Loyal Protective Ins. Co. vs. Walker (Ark.) 

Evidence insufficient to show that it was not the family history that 
insured’s mother died of typhoid fever, that applicant con- 
cealed any knowledge of death of sister or to establish suicidal 
death of sister or to show that real facts would have been ma- 
terial if previously disclosed. Loesch vs. — Tribe of 
Ben Hur (Tex.) 

Where defense was that insured came to his death’ by suicide, burden 
of proof is on the party averring suicide, but need not be 
established beyound reasonable doubt. Sovereign Camp of the 
Woodmen of the World vs. Hodges (Fla.) 

Admitted fact that insured died while a member of association suffi- 
cient to entitle recovery in absence of evidence of suicide. 
Michalek vs. Modern Brotherhood of America 

Evidence insufficient to show that death of insured resulted from 
drinking carbolic acid, or that if he did drink acid it was in- 
tentionally done, or that he was insane at the time. Sovereign 
Camp of Woodmen of the World vs. Valentine (Ky.) 

Evidence sufficient to sustain that insured was in good health at time of 
making application. Brotherhood of American Yeoman _ vs, 
Hickey (Tex.) 

The objection to evidence was without merit and there was no error in 
overruling certiorari. Wilson vs. Grand Lodge Brothers and 
Sisters of Love (Ga.) 

Where issue is whether plaintiff was dependent on insured, defendants’, 
proof that plaintiff was not a member of insured’s family or; 
living with him at time of death, makes out a prima facie cas 
of nondependence. Fuller vs. Supreme Council of Royal Arcanu me 
et al. 

Evidence sufficient to sustain a jury finding that insured did not com- 
mit suicide. Sovereign Camp of Woodmen of the World vs. 
McCulloch (Tex.) 

Evidence insufficient to support jury finding that insured had falsely 
represented her age to be less than forty-five years. Collins vs. 
oa Brothers of Friendship and Sisters of the Mysterious Ten 
( Tex.) 

Evidence insufficient to sustain verdict for plaintiff for total amount 
= policy—suicide. Knights of Maccabees of the World vs. Hair 
(Tex.) 

Evidence that insured was found in drunken condition, dying three 
days, later, hospital interne assigning acute alcoholism as cause, 
is insufficient to avoid mutual benefit policy where no other in- 
temperate acts were shown. Kidd vs. National Council of Junior 
— of United American Mechanics of the United States et al. 

enn.) 

Unexplained absence of insured without any showing that nothing had 
been heard from him since disappearance was not sufficient to 
prove his death. Mackie et al. vs. Grand Lodge A. O. U. W. of 
Kansas (Kan.) 


(821) Measure of damages is amount thereof with interest and does not in- 
clude attorney’s fees and costs unless provided for by statute. 
Lindsay et al. vs. Hotchkiss et al. (Mo.) 
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(826) Truth or falsity i. application where there is conflict in evidence is 
question of fact for jury. National Council Knights and Ladies 
of Security vs. Owen (Okla.)......... sevseces 

Was for the jury whether insured had complied with payment pro- 
visions of contract. Mutual Aid Union vs Wadley (Ark.)...... 

Where defe..dant admitted issuance of certificate and plaintiff proved 
death of member and that she was beneficiary, she made out 
a prima facie case and trial court can be convicted of error 
in refusing peremptory instruction for defendant only on a show- 
ing that either suspension of member or abandonment of in- 
surance was established so conclusively as to take away from 
the jury any right to make a ay finding. Gooden vs. 
Modern Woodmen of America (Mo.). 

Evidence tending to support affirmative plea ‘ot suicide ‘ordinarily makes 
an issue upon which either party is entitled to go to jury, though 
a case may arise where showing of suicide is so clear and 
convincing that court may find plea to be established as matter 
of law. Michalek vs. Modern Brotherhood of America (Iowa).. 

Evidence sufficient to take case to jury. Sovereign Camp of Wood- 
men of the World vs. Valentine (Ky.) 

What is “dependency” within a statute authorizing society to make 
death benefits payable to “dependents” is a mixed question of 
law and fact, but whether facts found by trial court constitute 
“dependency” as defined by law is a question of law. Supreme 
Lodge, New England Order of Protection, vs. Sylvester et al. 
(Me.). 

Whether the deceased’s failure to state that seven months prior to 
obtaining certificate, he was visited by physician for sprained 
knee or that some years prior thereto he had injured his nose 
increased the chances of loss insured against, or were material, 
were for jury. Witherow vs. Mystic Toilers (Utah) 

Whether certificate was issued before insured’s death was question 
for jury. Supreme Lodge, K. P., vs. Graham (Ind.) 

Whether association waived provision avoiding policy if insured became 
intemperate was question for jury. Hubbard vs. Modern Brother- 
hood of America (Mo.) 

The particular time at which insured died during seven years he had 
not been heard from was question for court or jury. White et al. 
vs. Brotherhood of Locomotive Firemen ( Wis.) 

Whether decedent’s death resulted from accident was for jury. Jones 
ve. Commonwealth Casualty Co. (P8.)...cccvdcccccccccssccccece 

(826) Instruction that if death was caused by voluntarily taking carbolic 
acid, jury should find for defendant was properly refused as 
misleading in that it did not submit to jury question whether 
insured had sufficient mental capacity to know the probable re- 
sult of act. Sovereign Camp of Woodmen of the World vs- Valen- 
tine (Ky.) 

(833) Statute which prohibits any fraternal association which fails to pay 
within sixty days an unappealed judgment applies to domestic as 
well as foreign corporations. Hannon vs. Grand Lodge of An- 
cient Order of United Workmen of Kansas (Kan.) 
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